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INTRODUCTION 

Plaintiffs-Appellants have deluged this Court with filings over the past few 

weeks seeking extraordinary relief in the form of (1) an expedited appeal, 

(2) consideration by the en banc court in the first instance, and now (3) an 

emergency injunction that alters—not preserves—the status quo ante.  Injunctions 

altering the status quo generally “are not granted unless extreme or very serious 

damage will result and are not issued in doubtful cases.”  Marlyn Nutraceuticals, 

Inc. v. Mucos Pharma GmbH & Co., 571 F.3d 873, 879 (9th Cir. 2009) (internal 

quotations and citations omitted).  This is at best a doubtful case, and Plaintiffs are 

not entitled to an injunction pending appeal against either of the laws they 

challenge. 

Plaintiffs seek to enjoin two laws:  (1) H.B. 2023, a law that prohibits ballot 

collection, or the possession of early mail-in ballots by persons other than the 

voter, the voter’s family member, household member or caregiver; and (2) the 

State’s longstanding practice of maintaining its precinct-based voting system by 

not counting ballots cast in person at the wrong polling place.  After ten days of 

trial, during which the district court heard testimony from 40 lay witnesses and 

eight experts and received into evidence 238 trial exhibits, the district court issued 

a thorough, well-reasoned order in which it concluded that the “challenged 

provisions contravene neither the Constitution nor the [Voting Rights Act (the 
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‘VRA’)].”  (Doc. 3, Ex. A at 82.)  Accordingly, the court “f[ound] against 

Plaintiffs and in favor of Defendants on all claims.”  (Id. at 2.)   

Plaintiffs now seek to nullify that decision through an injunction pending 

appeal.1  The standard for obtaining such relief sets a high bar, particularly when 

the injunction would alter the status quo that existed before litigation began and 

when the district court’s decision depends on factual findings that are reviewed for 

clear error.  Plaintiffs do not come close to carrying that burden, and this Court 

should therefore deny their Motion. 

STANDARD OF REVIEW 

Plaintiffs seek not only to pause a district court order, but to reverse it and 

obtain the relief they desire in spite of the outcome of a trial.  “The standard for 

evaluating an injunction pending appeal is similar to that employed by the district 

courts in whether to grant a preliminary injunction.”  Feldman v. Ariz. Sec’y of 

State’s Office, 843 F.3d 366, 367 (9th Cir. 2016) (en banc), stayed by 137 S. Ct. 

446 (2016).  “A plaintiff seeking a preliminary injunction must establish that he is 

                                           
1 Plaintiffs first moved for an injunction pending appeal in the district court.  (Ariz. 
Democratic Party v. Reagan, No. 16-01065, Doc. 420 (D. Ariz. May 14, 2018)).  
The district court found Plaintiffs’ motion with respect to out of precinct (“OOP”) 
ballots so lacking that it denied it outright, ordering briefing only on H.B. 2023.  
(Id.)  Following briefing, the district court also denied their motion for an 
injunction pending appeal regarding H.B. 2023.  (Ex. 1, Ariz. Democratic Party v. 
Reagan, No. 16-01065, Doc. 428 (D. Ariz. May 25, 2018) (“Plaintiffs therefore 
must show that these findings likely are clearly erroneous.  They have not done 
so.”). 
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likely to succeed on the merits, that he is likely to suffer irreparable harm in the 

absence of preliminary relief, that the balance of equities tips in his favor, and that 

an injunction is in the public interest.”  Winter v. Nat. Res. Def. Council, Inc., 555 

U.S. 7, 24 (2008).  A preliminary injunction is “an extraordinary remedy that may 

only be awarded upon a clear showing that the plaintiff is entitled to such relief.  

Id. at 22.  This standard is stringent. 

In order to demonstrate likely success on the merits on appeal, the Plaintiffs 

must show that it is likely that this Court will find in their favor under the 

applicable appellate standard of review.  The bulk of Plaintiffs’ arguments concern 

the district court’s factual findings, including the ultimate finding that the election 

practices at issue do not violate Section 2 of the VRA.  See Thornburg v. Gingles, 

478 U.S. 30, 79 (1986) (“We reaffirm our view that the clearly-erroneous test of 

Rule 52(a) is the appropriate standard for appellate review of a finding of vote 

dilution.”); Gonzalez v. Arizona, 677 F.3d 383, 406 (9th Cir. 2012) (“We . . . 

review for clear error the district court’s findings of fact, including its ultimate 

finding whether, under the totality of the circumstances, the challenged practice 

violates § 2.”); Democratic Party of Haw. v. Nago, 833 F.3d 1119, 1123 (9th Cir. 

2016) (“[T]he severity of the burden . . . is a factual, not a legal, question.”).   

The clear error standard requires this Court to affirm Judge Rayes’s 

reasonable factual findings, even if this Court would take a different view of the 
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evidence.  “If the district court’s account of the evidence is plausible in light of the 

record viewed in its entirety, the court of appeals may not reverse it even though 

convinced that had it been sitting as the trier of fact, it would have weighed the 

evidence differently.  Where there are two permissible views of the evidence, the 

fact-finders’ choice between them cannot be clearly erroneous.”  Amadeo v. Zant, 

486 U.S. 214, 226 (1988).  Plaintiffs have failed to meet their burden to 

demonstrate that the district court’s findings were clearly erroneous.  Their Motion 

should be denied. 

ARGUMENT 

I. Plaintiffs Have No Chance of Success on the Merits of Their H.B. 2023 
Claim and Therefore Cannot Demonstrate Irreparable Harm. 

A. The District Court Correctly Concluded that H.B. 2023 Was Not 
Enacted with the Intent to Suppress Minority Votes. 

Plaintiffs seek to avoid the heavy burden of the clearly erroneous standard 

required to support the extraordinary remedy of an injunction altering the status 

quo by ignoring the district court’s factual findings and cherry-picking facts to 

suggest that Judge Rayes erred.  The district court considered all of the facts that 

Plaintiffs identify in the Motion, yet made the factual determination that “H.B. 

2023 was not enacted with a racially discriminatory purpose.”  (Doc. 3, Ex. A at 

76.)  Rather than demonstrate why or how Judge Rayes committed clear error, 

Plaintiffs cite to different legislation enacted by previous legislatures with different 
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members, resort to sweeping generalizations that ignore the evidence provided by 

their own witnesses, and express their general disagreement with the district 

court’s ultimate determination.  This argument has no chance of succeeding on the 

merits. 

To succeed on their claim of discriminatory intent, Plaintiffs must prove that 

H.B. 2023 was adopted, at least in part, because it would harm minority voting 

strength.  See, e.g., Personnel Adm’r of Mass. v. Feeney, 442 U.S. 256, 279 (1979).  

To meet this burden, Plaintiffs had to provide evidence that the challenged law was 

motivated by an “invidious discriminatory purpose.”  Village of Arlington Heights 

v. Metropolitan Hous. Dev. Corp., 429 U.S. 252, 266 (1977).  If that threshold is 

met, the district court must then consider: (1) whether the law has a disparate 

impact on a particular group; (2) the historical background and sequence of events 

leading to enactment; (3) substantive or procedural departures from the normal 

legislative process; and (4) relevant procedural history.  Id. at 266-68. 

Plaintiffs argue that they established discriminatory impact on a specific 

group by providing anecdotal statements that ballot collection was used more 

commonly by a small number of minority voters.  (See Mot. at 21.)  From there, 

Plaintiffs’ flawed logic jumps to the conclusion that because ballot collection was 

used more frequently in minority communities, H.B. 2023 must therefore impose a 

greater burden on minority voters.  (Id.)  But the district court found that it had 
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“insufficient evidence from which to measure the burdens on discrete subsets of 

voters.”  (Doc. 3, Ex. A at 26.)  Indeed, it found: 

[n]o voter testified that H.B. 2023 would make voting significantly 
more difficult.  In fact, all but one of the voters who testified about the 
impacts of H.B. 2023 successfully voted in the 2016 general election, 
after the law took effect. . . . [T]he only voter who did not cast a ballot 
during that election, testified that she has access to a mailbox but 
simply forgot to timely mail her ballot.  Remembering relevant 
election deadlines, however, is not a severe burden. 

(Ex. 1 at 4.)  Plaintiffs do not argue that this factual finding is erroneous, let alone 

that it was clearly erroneous.  Without establishing that quantum of error, they are 

not entitled to the extraordinary relief of an injunction pending appeal. 

With regard to the history of the challenged law, Plaintiffs’ Motion focuses 

almost entirely on prior legislation that is not at issue here.  (See Mot. at 6-7.)  

Because the prior bills were not identical to H.B. 2023 and were considered in 

different legislative sessions with a different membership than the body that 

enacted H.B. 2023, they have little or no probative value in establishing the intent 

behind H.B. 2023.  See Burton v. City of Belle Glade, 178 F.3d 1175, 1195 (11th 

Cir. 1999) (“We fail to see how evidence of . . . a [city’s] prior refusal to annex [a 

housing project] standing alone establishes any intent, let alone a discriminatory 

one” for a later annexation decision).  Plaintiffs’ reliance on irrelevant legislative 

history is especially unhelpful since the drafter of H.B. 2023, Representative 

Ugenti-Rita, was not a legislator when the first attempt to regulate ballot collecting 
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was considered.  Therefore, it was not a clear error for Judge Rayes to reach a 

different conclusion on the factual question of whether the enacting legislature 

acted with discriminatory intent.  (See Doc. 3, Ex. A at 80.) 

Next, Plaintiffs do not contend that the Arizona Legislature violated any 

procedural rules in enacting H.B. 2023, deviated from the normal legislative 

process in any way, or that the bill was not subjected to rigorous debate.  Plaintiffs 

rely heavily on North Carolina State Conference of the NAACP v. McCrory, 831 

F.3d 204 (4th Cir. 2016).  (See, e.g., Mot. at 3.)  But McCrory is easily 

distinguishable.  There, the Fourth Circuit held that a North Carolina election law 

had been enacted with racially discriminatory intent because the state legislature 

initiated the law on the day after the Supreme Court rendered inoperable the 

VRA’s preclearance obligations in Shelby County v. Holder, 570 U.S. 2 (2013), 

specifically requested and received statistical data showing the use of different 

voting practices by race, and rushed the proposed statute through the legislative 

process by engaging in “unusual procedures.”  McCrory, 831 F.3d at 214, 216, 

228.  None of these elements are present with respect to the enactment of H.B. 

2023. 

Rather, this case is more akin to Lee v. Virginia State Board of Elections, 

843 F.3d 592 (4th Cir. 2016).  In Lee, the court reasoned that the Virginia law: (1) 

had not been enacted as an immediate response to Shelby County; (2) “passed as 
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part of Virginia’s standard legislative process, following full and open debate”; and 

(3) was not precipitated by the legislature asking for or receiving racial data on the 

practice at issue.  Id. at 604.  H.B. 2023 was enacted approximately three years 

after Shelby County.  It followed the normal legislative process in Arizona, 

including full and open debate in which lawmakers and the public had the 

opportunity to speak in favor of or against the bill (as many lawmakers and 

members of the public did).  (See Doc. 17-2 at 84-85, 115-137, 145-264, 299-373, 

423-491, 533-564; see also Doc. 3, Ex. A at 80.)  Proponents of the bill articulated 

the goals of deterring fraud and supporting public confidence in the electoral 

process.  (Id.)  And there is certainly no evidence to suggest that the Arizona 

Legislature passed H.B. 2023 based on racial data regarding the use of ballot 

collection.  (See generally id.)  Judge Rayes did not clearly err in finding that H.B. 

2023 was enacted according to standard procedures. 

Finally, with respect to relevant legislative history, the district court 

correctly recognized that Plaintiffs have not shown that the Legislature enacted 

H.B. 2023 because of a desire to harm minority voting strength.  (Doc. 3, Ex. A at 

81.)  Indeed, the court found the opposite: “the majority of H.B. 2023’s proponents 

were sincere in their belief that ballot collection increased the risk of early voting 

fraud, and that H.B. 2023 was a necessary prophylactic measure to bring early mail 

ballot security in line with in-person voting.”  (Id. at 76-77.)  Plaintiffs’ arguments 

  Case: 18-15845, 06/04/2018, ID: 10896011, DktEntry: 19-1, Page 13 of 34



   9 

 

that H.B. 2023 was passed with the intent to discriminate against racial minorities 

is belied by the fact that Plaintiffs’ own witness, “Representative Fernandez [a 

Democrat who opposed H.B. 2023] testified that she has no reason to believe H.B. 

2023 was enacted with the intent to suppress Hispanic voting.”  (Id. at 78.)  The 

district court correctly found that “the legislature that enacted H.B. 2023 was not 

motivated by a desire to suppress minority voters” and the finding was amply 

supported by the record.  (Id.)  For present purposes, Plaintiffs have not met their 

heavy burden of showing that it is likely that Judge Rayes committed clear error in 

reaching the opposite conclusion.  They are therefore not entitled to an injunction 

pending appeal. 

B. The District Court Correctly Found that H.B. 2023 Does Not 
Impose a Severe Burden on Voters. 

The district court found that “[o]n its face, H.B. 2023 is generally applicable 

and does not increase the ordinary burdens traditionally associated with voting[,]” 

and whatever burden exists is “less severe than the burden on in-person voters[.]”  

(Doc. 17-1, at 22-23.)  Further, the court recognized that the minimal burden 

imposed by H.B. 2023 is less severe than the burden on voting that the Supreme 

Court found constitutional in Crawford v. Marion County Election Bd., 553 U.S. 

181 (2008).  (Id. at 24.)  The district court found that “[v]oting early by mail in 

Arizona is far easier than traditional, in-person voting on Election Day, and if laws 
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that do not ‘represent a significant increase over the usual burdens of voting’ do 

not severely burden the franchise, . . . it is illogical to conclude that H.B. 2023 

imposes a severe burden on Arizona voters.”  (Id. at 24-25 (quoting Crawford, 553 

U.S. at 198).)  The district court correctly determined that there is “no principled 

reason to conclude that H.B. 2023 imposes more severe burdens than the voter 

identification law upheld in Crawford,” and Plaintiffs have not “attempted to 

bridge this disconnect.”  (Doc. 428 at 6.) 

To prevail on appeal on their Fourteenth Amendment claim, Plaintiffs “must 

present sufficient evidence to enable the court to quantify the magnitude of the 

burden imposed on the subgroup” that Plaintiffs claim is unconstitutionally 

burdened by H.B. 2023.  (Id. at 25 (citing Pub. Integrity All., Inc. v. City of Tucson, 

836 F.3d 1019, 1024 n.2 (9th Cir. 2016), cert. denied sub nom. Pub. Integrity All., 

Inc. v. City of Tucson, 137 S. Ct. 1331 (2017).)  But Plaintiffs presented 

“insufficient evidence from which to measure the burdens on discrete subsets of 

voters.”  (Id. at 26.)  As a result, Judge Rayes “[could not] quantify with any 

degree of certainty the number of registered voters who, in past elections, returned 

early mail ballots with the assistance of ballot collectors who do not fall within 

H.B. 2023’s exceptions” and could not  “determine how frequently voters will be 

impacted by H.B. 2023’s limitations.”  (Id.)   
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The evidence presented at trial shows that voters sometimes found ballot 

collection convenient, not that H.B. 2023 severely burdened their ability to vote.  

The district court carefully considered this evidence and reached the following 

conclusions: 

 “[V]oters who have used ballot collection services in the past 
have done so out of convenience or personal preference, or 
because of circumstances that Arizona law adequately 
accommodates in other ways.”  (Id. at 26; see also id. at 31 
(noting that “[t]he evidence that was adduced at trial, however, 
indicates that, for many, ballot collection is used out of 
convenience and not because the alternatives are particularly 
difficult”).) 
 

 “The testimony of individual voters who have used ballot 
collection services in past elections largely confirms that H.B. 
2023 does not impose significant burdens.”  (Id. at 28.) 

 
 The only voter in the entire State of Arizona who testified that 

she did not vote in the 2016 General Election, purportedly 
because of H.B. 2023, “has access to a mailbox; she simply 
must remember to timely mail her ballot.”  (Id. at 30.) 

 
The district court correctly analyzed whether other options were available to 

voters to determine if H.B. 2023 imposed a burden sufficient to justify invalidating 

the law.  (Doc. 3, Ex. A at 22-23, 44-45.)  Based on a weighing of this evidence, 

Judge Rayes concluded that any such burden caused by H.B. 2023 is minor.  Of 

note, early voting by mail is a choice made by the voter.  A.R.S. § 16-542(A).  To 

return their vote-by-mail ballots, voters may choose to use their mailbox, any post 

office or blue mail box, or to return ballots to any polling location, county 
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recorder’s office, or ballot collection boxes.  A.R.S. § 16-542(C).  A voter may 

enlist the assistance of any family member, caregiver, or person living with the 

voter, regardless of relation.  A.R.S. § 16-1005(H)-(I).  If the many options for 

voting by mail are not convenient, a voter may choose to vote early in-person at 

any vote center in their county of residence.  A.R.S. § 16-542(A).  A voter may 

also choose to cast his ballot at the polls on election day.  A.R.S. § 16-579.  And if 

the voter is ill or disabled, that voter may request a special election board that will 

come to the voter—at home or “in other place of confinement,”2 A.R.S. § 16-549, 

or request modified voting procedures to allow them to vote in person, A.R.S. § 

16-581.  In other words, assuming arguendo that H.B. 2023’s restriction on third-

party ballot collection poses any burden on voters, it is simply not a severe burden 

given the plethora of options and accommodations available to the Arizona voter.3  

                                           
2 Remarkably, Plaintiffs allege—without any support—that county recorders will 
be unable to follow state law and provide election boards. ( Mot. at 14 (“[T]here is 
no evidence indicating that Arizona elections officials have the resources to make a 
special election board available to thousands (or even hundreds) of voters.”).)  
Even if it were true (and it is not), this claim does not provide a basis for granting 
the relief Plaintiffs seek. 
3 Indeed, many voters in other states do not enjoy the variety of voting options that 
Arizonans do.  For example, many states do not allow no-excuse early voting, and 
many others have a two-week (or shorter) early voting period.  State Laws 
Governing Early Voting, NAT’L CONF. OF STATE LEGISLATURES, 
http://www.ncsl.org/research/elections-and-campaigns/early-voting-in-state-
elections.aspx (last visited June 4, 2018).  Additionally, only a handful of states 
allow voters to elect to become permanent absentee voters and thus receive a ballot 
for every single election in which they are eligible to vote.  Absentee and Early 
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The district court correctly weighed these options when assessing the alleged 

burden.  See Crawford, 553 U.S. at 199 (analyzing the severity of the burden 

asserted by plaintiffs and finding that the burden of the challenged law was 

mitigated by other available options). 

The evidence demonstrated that “H.B. 2023 no more than minimally 

burdens Plaintiffs’ First and Fourteenth Amendment rights.”  (Id. at 33.)  Because 

the law imposes—at most—a minimal burden, the State only needed to show that 

H.B. 2023 serves important regulatory interests.  (Id.)  The State presented 

evidence that H.B. 2023 served the interests of preventing absentee ballot fraud, as 

well as improving and maintaining the public’s confidence in Arizona’s elections 

procedures.  (Id.)  Such interests “are facially important state regulatory interests.”  

(Id. at 33-34 (citing Purcell v. Gonzalez, 549 U.S. 1, 4 (2006).)  The district court 

therefore held that “H.B. 2023 is one reasonable way to advance what are 

otherwise important state regulatory interests[,]” and so “does not violate the First 

and Fourteenth Amendments.”  (Id. at 39.)  Plaintiffs made no showing that H.B. 

2023 imposed anything more than a “minimal[] burden[]” upon Plaintiffs’ First 

and Fourteenth Amendment rights, (id. at 33) a burden no greater than “the 

                                                                                                                                        
 
 
Voting, Permanent Absentee Voting, NAT’L CONF. OF STATE LEGISLATURES, 
http://www.ncsl.org/research/elections-and-campaigns/absentee-and-early-
voting.aspx (last visited June 4, 2018). 
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ordinary burdens traditionally associated with voting.”  (Id. at 22-23.)  These 

conclusions are factual and not clearly erroneous. Plaintiffs are therefore not 

entitled to an injunction because they cannot prevail on the merits.   

C. Plaintiffs Failed to Establish that Under the Totality of the 
Circumstances H.B. 2023 Violates Section 2. 

The district court correctly recognized that “not every disparity between 

minority and non-minority voters is cognizable under the VRA.”  (Doc. 3, Ex. A, 

at 54.)  Rather, claims are only cognizable when two things are true.  First, the 

disparity must be “meaningful enough to work ‘an inequality in the opportunities 

enjoyed by [minority as compared to non-minority] voters to elect their preferred 

representatives.’”  (Id. (quoting Gingles, 478 U.S. at 47.)  Second, the challenged 

voting practice must actually impose a discriminatory burden, and not merely 

result in a disproportionate impact[.]”  (Id. (internal quotations and citations 

omitted).)   

The plain language of the VRA does not support Plaintiffs’ argument that it 

“focuses not on the number of burdened voters but on whether voters are 

disparately burdened.”  (Mot. at 18.)  By Plaintiffs reading, a State would violate 

the VRA by enacting any law if it burdened a single minority voter more than a 

nonminority voter in the slightest degree.  (See Doc. 428 at 4.)  This interpretation 

strips all meaning from the express terms of the VRA’s requirement that a 
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violation may only be established by showing that “the totality of circumstances” 

demonstrate that the election process is “not equally open to participation by 

members of a [protected] class . . .  in that its members have less opportunity than 

other members of the electorate to participate in the political process.”  52 U.S.C. § 

10301(b); see also Gonzales, 677 F.3d at 405.  The VRA’s express terms of “not 

equally open” and the comparison of the opportunities between “members [of the 

protected class] have less opportunity than other members of the electorate” 

requires statistical comparisons—evidence that the Plaintiffs have never provided.    

After carefully considering the evidence, the district court found that 

Plaintiffs’ Section 2 claims fail because “Plaintiffs’ circumstantial and anecdotal 

evidence is insufficient to establish a cognizable disparity under § 2.”  (Id. at 58.)  

Rather, “the anecdotal estimates from individual ballot collectors indicate that a 

relatively small number of voters have used ballot collection services in past 

elections.”  (Id. at 63.)  Not a single voter testified that they found it significantly 

more difficult to vote because of H.B. 2023.  (Id.)  The district court correctly 

recognized that “it is unlikely that H.B. 2023’s limitations on who may collect an 

early ballot cause a meaningful inequality in the electoral opportunities of 

minorities as compared to nonminorities” because the evidence showed that “the 

vast majority of Arizonans, minority and non-minority alike, vote without the 

assistance of third-parties who would not fall within H.B. 2023’s exceptions[.]”  
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(Id.)  Simply, Plaintiffs failed to show a causal connection between the challenged 

voting practice and a prohibited discriminatory result. Ohio Democratic Party v. 

Husted, 834 F.3d 620, 638-39 (6th Cir. 2016).  Like so much of Plaintiffs’ dispute 

with the trial court’s decision, this finding regarding causation is entitled to 

deference on appeal.  Gonzalez, 677 F.3d at 406 (reviewing for clear error “the 

district court’s findings of fact, including its ultimate finding whether, under the 

totality of the circumstances, the challenged practice violates § 2”) (citations 

omitted).  

The district court concluded that “H.B. 2023 does not deny minority voters 

meaningful access to the political process simply because the law makes it slightly 

more difficult or inconvenient for a small, yet unquantified subset of voters to 

return their early ballots.”  (Id.)  Accordingly, it held that Plaintiffs “have not 

carried their burden” to show that H.B. 2023 created an inequality in opportunities 

for minority-race voters to elect their preferred representatives, and therefore their 

claim was not cognizable.  (Id.)  

Because Plaintiffs’ challenge to H.B. 2023 is not cognizable under the VRA, 

they do not enjoy any degree of likely success on appeal.  Nor can Plaintiffs 

demonstrate any measure of irreparable harm absent an injunction.  And rather 

than demonstrate that the district court misapplied the law, Plaintiffs’ arguments 

center solely on the district court’s determination on the facts—including whether 
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voters faced a burden and whether the legislature was motivated by animus.  (See, 

e.g., Mot. at 7 (contending that the district court’s “conclusion is at odds with the 

evidence”), 18 (“the District Court failed to fairly consider the evidence”).)  They 

do not meet the requirements for an injunction pending appeal.  See Se. Alaska 

Conservation Council v. U.S. Army Corps of Eng’rs, 472 F.3d 1097, 1100 (9th Cir. 

2006).   

D. Given Plaintiffs’ Failure to Prove the Merits of their H.B. 2023 
Claims, the Harm to the State Outweighs Harm to Plaintiffs. 

Plaintiffs give short shrift to the State’s interests in enforcing a duly enacted 

election law, arguing that H.B. 2023 “does not materially further any 

nondiscriminatory state interest.”  (Doc. 3, Ex. A at 3.)  According to the Supreme 

Court, however, the “State indisputably has a compelling interest in preserving the 

integrity of its election process.”  See Purcell, 549 U.S. at 4; Crawford, 553 U.S. at 

203.  In election cases, this Court has recognized that the “hardship falls not only 

upon the putative defendant, the [Arizona] Secretary of State, but on all the citizens 

of [Arizona].”  Sw. Voter Registration Educ. Project v. Shelley, 344 F.3d 914, 919 

(9th Cir. 2003).  “Given the deep public interest in honest and fair elections and the 

numerous available options for the interested parties to continue to vigorously 

participate in the election, the balance of interests falls resoundingly in favor of the 

[state law].”  Lair v. Bullock, 697 F.3d 1200, 1215 (9th Cir. 2012).  Here, the 
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public interest and balance of equities tip strongly in the State’s favor.  Maryland 

v. King, 133 S. Ct. 1, 3 (2012) (“[A]ny time a State is enjoined by a court from 

effectuating statutes enacted by representatives of its people, it suffers a form of 

irreparable injury.”).  

Plaintiffs further assert that “there has never been a case of voter fraud 

associated with ballot collection charged in Arizona.”  (Doc. 17-1, at 15.)  But it is 

not the State’s burden to establish a certain number of infractions in order to create 

an interest in the regulation it enacts.  See Crawford, 553 U.S. at 195-96 (finding 

sufficient state interest in voter identification law notwithstanding the dearth of 

evidence of in-person voter fraud in Indiana); (see also Trial Tr. at 1966:23-

1967:24 (testimony of State Election Director regarding enforcement of H.B. 2023 

by county attorneys and Attorney General if they receive information regarding 

unlawful ballot collection)).   

Indeed, the evidence presented below shows that prohibiting ballot 

collection facilitates counties’ timely completion of their ballot counting duties.  

The Yuma County Recorder testified that candidates will collect ballots throughout 

the 27-day early voting period and hold them for delivery until election day.  (Ex. 

2, Pouquette Dep. at 62:12-63:17; 65:14-19.)  This practice harms election 

administration by (1) reducing the time for election officials to match signatures to 

verify early ballots before they can be counted and thereby prolongs the ballot 
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counting process, (id. at 85:18-86:6); (2) inhibiting a voter who has given the 

voter’s ballot to a ballot collector from verifying with the county recorder that the 

ballot has been received, and (3) causes the candidates who did not collect a 

voter’s ballot to have inaccurate information about whether that voter has voted, 

which requires them to expend resources on voters who have already completed 

and submitted their ballots, (id. at 62:18-63:17.).   

Finally, just as one voter may miss the chance to cast a ballot on election day 

due to an emergency, an unexpected illness, or simple forgetfulness, a ballot 

collector may have the same experience.  (Cf. Doc. 3, Ex. A at 30 (noting that the 

only witness who did not vote in the 2016 general election did so because she 

forgot to mail her ballot on time).)   The harm that occurs if a ballot collector 

encounters similar circumstances is not one person missing a chance to vote, 

however, but many ballots that are never counted.  H.B. 2023 prevents this harm.  

(Id. at 38 (“H.B. 2023 reasonably reduces opportunities for early ballots to be lost 

or destroyed.”).) 

Weighing the loss of one convenience—which the district court properly 

found was not a severe burden on the right to vote—against the harm to the 

administration of elections that an injunction against H.B. 2023 will cause shows 

that the balance of hardships tips heavily in the Defendants’ favor. 
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II. Plaintiffs Have No Chance of Success on the Merits of their Out-of-
Precinct Claim and Therefore Cannot Demonstrate Irreparable Harm. 

A. The District Court Properly Found that Arizona’s Practice of 
Rejecting Out-of-Precinct Ballots Does Not Impose a Severe 
Burden on Voters. 

As with the H.B. 2023 claims, the district court considered the same facts 

that Plaintiffs cite, as well as the other facts in the record, and found that Arizona’s 

practice of not counting out-of-precinct (“OOP”) ballots imposes only a minimal 

burden on a very small subset of Arizona voters.  (Doc. 3, Ex. A at 49.)  Despite 

Plaintiffs’ attempt to cherry-pick the exhaustive record related to a long-standing 

and widespread practice recognized by multiple States, the minimal burden of 

voting in the correct precinct does not overcome the clear benefits of precinct-

based voting. 

While Plaintiffs argue that “thousands” of Arizona voters have had their 

ballots rejected on this basis, the district court properly put those numbers in 

context—in 2016, those few thousand votes were among more than 2.6 million 

total ballots voted and represented only 0.15 percent of votes cast.  (Id. at 40.)  

Furthermore, “[s]ince 2008, OOP voting during general presidential elections has 

declined 73 percent statewide.”  (Id.)  As such, the district court properly 

concluded that “Arizona’s rejection of OOP ballots has no impact on the vast 

majority of voters.”  (Id. at 45.)  In addition, the district court found that “the 
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burdens imposed by precinct-based voting . . . are not severe.  Precinct-based 

voting merely requires voters to locate and travel to their assigned precincts, which 

are ordinary burdens traditionally associated with voting.”  (Id. at 43) (citations 

omitted).  The district court described at length the myriad sources that voters can 

use to locate their correct polling place.  (Id. at 44-45.)  Given this wealth of 

information available to voters, “it does not seem to be much of an intrusion into 

the right to vote to expect citizens, whose judgment we trust to elect our 

government leaders, to be able figure out their polling place.”  Colo. Common 

Cause v. Davidson, No. 04CV7709, 2004 WL 2360485, at *14 (Colo. Dist. Ct. 

Oct. 18, 2004). 

Plaintiffs argue that the burden of the OOP rule is severe because the result 

is an uncounted ballot.  (Doc. 17-1, at 16.)  But voters cannot be absolved “of all 

responsibility for voting in the correct precinct or correct polling place by 

assessing voter burden solely on the basis of the outcome—i.e., the state’s ballot 

validity determination.”  Serv. Emps. Int’l Union Local 1 v. Husted, 698 F. 3d 341, 

344 (6th Cir. 2012).  As such, Judge Rayes properly found that “[a]lthough a small 

and ever-dwindling subset of voters still vote OOP, how Arizona treats OOP 

ballots after they have been cast does not make it difficult for these voters to find 

and travel to their correct precincts.”  (Doc. 3, Ex. A at 45.) 
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Plaintiffs have failed in their OOP claims at every stage of this case: in the 

district court when seeking a preliminary injunction, before the three-judge panel, 

before the en banc Court, at trial, and in their request to the district court for an 

injunction pending appeal.  They have identified nothing new to suggest that they 

now have any chance of succeeding on the merits, and this Court should deny their 

motion for an injunction pending appeal. 

B. Plaintiffs Failed to Establish that, Under the Totality of the 
Circumstances, the Precinct Vote Rule Violates Section 2. 

As discussed above, the ultimate finding regarding causation under Section 2 

is reviewed for clear error.  Gonzalez, 677 F.3d at 406.  The district court found 

that “[c]onsidering OOP ballots represent such a small and ever-decreasing 

fraction of the overall votes cast in any given election, OOP ballot rejection has no 

meaningfully disparate impact on the opportunities of minority voters to elect their 

preferred representatives.”   (Doc. 3, Ex. A at 65.)  Plaintiffs point to a racial 

disparity in OOP voting in an effort to counter this conclusion.  (Doc. 17-1, at 17.)  

The district court acknowledged the existence of that disparity, yet still concluded 

that “the disparity between the proportion of minorities who vote at the wrong 

precinct and the proportion of non-minorities who vote at the wrong precinct does 

not result in minorities having unequal access to the political process.”  (Doc. 3, 

Ex. A at 65.) This alone is devastating to Plaintiffs’ merit arguments. 
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Moreover, the district court found that “Arizona’s policy to not count OOP 

ballots is not the cause of the disparities in OOP voting.”  (Id. at 66.); see also 

Gonzalez, 677 F.3d at 405 (“Said otherwise, a § 2 challenge based purely on a 

showing of some relevant statistical disparity between minorities and whites, 

without any evidence that the challenged voting qualifications causes that 

disparity, will be rejected”) (internal quotation marks omitted).  Instead, Plaintiffs’ 

asserted cause of the disparity are other actions, several of which are not tied to 

governmental action, that Plaintiffs did not challenge.   

C. Given Plaintiffs’ Failure to Prove the Merits of Their OOP 
Claims, the Harm to the State Outweighs Harm to Plaintiffs. 

Plaintiffs overstate the harm to their interests and understate the importance 

of the State’s interests.  It is undisputed that there are significant and numerous 

advantages to the precinct system.  See Sandusky Cty. Democratic Party v. 

Blackwell, 387 F.3d 565, 569 (6th Cir. 2004).  These include capping the number 

of voters in each location, coordinating voters with the correct ballots for all the 

issues for which they are entitled to vote, allowing easier monitoring of tracking 

voters and ballots to prevent election fraud, and coordinating polling locations 

closer to voter residences. Id. 

The harm to Plaintiffs’ interests is not disenfranchisement of voters; it is the 

burden of locating one’s proper polling place, or voting early in person or by mail, 
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which eliminates any possibility that a ballot may be rejected for being cast out of 

precinct.  The harm to the State from enjoining its decades-old practice of not 

counting OOP ballots, on the other hand, is serious.  As explained above, the State 

has an interest in enforcing its duly enacted laws.  Moreover, the primary benefit of 

the precinct-based system—making sure that voters receive the correct ballot with 

only the candidates and issues for which they are entitled to vote—is an important 

state interest.  Id. at 569.  Otherwise, as the district court properly noted, voters 

may decide to vote elsewhere or be “nefariously directed” to vote elsewhere. (Doc. 

3, Ex. A at 48.) Local candidates and initiatives, including educational bonding 

efforts, deserve to be decided by those in the precincts impacted.  If this Court 

were to enjoin this regulation, altering the status quo, the State would need to 

expend substantial additional resources, either to acquire new equipment or to hire 

additional election workers to transfer votes from OOP ballots to the correct ballot 

for the voter before counting that ballot.  (See id. at 46; Doc. 17-2, at 1599:1-

1600:3; 1897:7-1898:7.) 

III. Given Plaintiffs’ Failure to Prove the Merits of Their Claims, the Public 
Interest Weighs Against an Injunction. 

Plaintiffs’ request for an injunction pending appeal here, as in the court 

below, relies entirely on the truism that voting is important.  But important issues 

are at stake in every case involving a State’s regulation of voting procedures, and 
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appellate courts do not enjoin the contested statutes pending appeal in every such 

case.  Plaintiffs aim to sidestep whether the facts of this case demonstrate a likely 

violation of the Constitution or federal law (after the district court found it does 

not) and substitute in its place the easier question of whether voting rights are 

important.   

No one disputes the importance of Americans’ right to vote.  Indeed, 

protecting that right from unscrupulous or careless actors is the reason that Arizona 

passed H.B. 2023.  (See Doc. 3, Ex. A at 76-77; Doc. 17-2, at 83:22-25; 1696: 1-9; 

2304:3-8.)  And, as courts and the vast majority of states have recognized, the 

precinct voting rule furthers a number of important interests, including ensuring 

that voters have the opportunity to vote for every candidate or issue on the ballot 

and ensuring the efficient deployment of resources to polling places.  (Doc. 3, Ex. 

A at 46.)  The bare fact that voting is important does not relieve Plaintiffs of 

proving that this case deserves an injunction against statutes that have been found 

to comply with the Constitution and federal law while the Plaintiffs’ appeal 

proceeds. 

Plaintiffs also appear to contend that they will be harmed if an injunction 

pending appeal does not issue because “the State has no interest in enforcing 

unconstitutional laws,” (Mot. at 19), but the laws in question have been adjudged 

constitutional.  It is an invasion of the democratic process and an inversion of our 
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federalist system to treat as unconstitutional state laws that have been upheld 

against claims of unconstitutionality.  Wisc. Right to Life, Inc. v. Fed. Election 

Comm’n, 542 U.S. 1305, 1305–06 (2004) (explaining that “[a]n injunction pending 

appeal barring the enforcement of an Act of Congress would be an extraordinary 

remedy, particularly when this Court recently held BCRA facially constitutional, 

and when a unanimous three-judge District Court rejected applicant’s request for a 

preliminary injunction”) (citation omitted). 

Moreover, in the absence of a strong reason to think that Plaintiffs will 

succeed on the merits of their appeal, it disserves the public to create uncertainty 

about what they must do to ensure they are able to cast a ballot.  Voters who know 

that third-party ballot collection and out-of-precinct voting are not permitted can 

take steps now to avoid complications for future elections.  Creating confusion 

about whether these laws are in force or not tips sharply against Plaintiffs’ 

requested relief. 

CONCLUSION 

The Court should deny Plaintiffs’ Motion for Injunction Pending Appeal. 

Date: June 4, 2018 
      

/s/ Dominic E. Draye   
       

Mark Brnovich 
   Attorney General 
Dominic E. Draye 
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IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF ARIZONA 
 

 
Democratic National Committee, DSCC, and 
Arizona Democratic Party, 
 

Plaintiffs, 
 
v.  
 
Michele Reagan and Mark Brnovich, 
 

Defendants. 

No. CV-16-01065-PHX-DLR 
 
ORDER  
 

  

 

 Following a ten-day bench trial, the Court found that H.B. 2023, which places 

limits on who may collect a voter’s early mail ballot, and Arizona’s policy to not count 

provisional ballots cast by voters in the wrong precinct do not violate the United States 

Constitution or § 2 of the Voting Rights Act of 1965 (“VRA”).  (Doc. 416.)  During a 

May 14, 2018 telephonic conference, Plaintiffs orally moved the Court to enjoin the 

challenged elections practices pending resolution of their appeal of the decision.  The 

Court denied Plaintiffs’ request to enjoin Arizona’s enforcement of the precinct-based 

system and stated its reasons on the record, but ordered briefing on the propriety of 

enjoining H.B. 2023 pending resolution of the appeal.  Having reviewed the parties’ 

briefs (Docs. 422, 425), the Court denies Plaintiffs’ motion. 

I.  Legal Standard 

 “The standard for evaluating an injunction pending appeal is similar to that 

employed by district courts in whether to grant a preliminary injunction.”  Feldman v. 
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Ariz. Sec. of State’s Office, 843 F.3d 366, 367 (9th Cir. 2016) (en banc), stayed by 137 S. 

Ct. 446.  “A plaintiff seeking a preliminary injunction must establish that he is likely to 

succeed on the merits, that he is likely to suffer irreparable harm in the absence of 

preliminary relief, that the balance of equities tips in his favor, and that an injunction is in 

the public interest.”  Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 24 (2008).  These 

elements may be balanced on a sliding scale, whereby a stronger showing of one element 

may offset a weaker showing of another.  See Alliance for the Wild Rockies v. Cottrell, 

632 F.3d 1127, 1131, 1134-35 (9th Cir. 2011).  The sliding-scale approach, however, 

does not relieve the movant of the burden to satisfy all four prongs for the issuance of a 

preliminary injunction.  Id. at 1135.  Rather, “‘serious questions going to the merits’ and 

a balance of hardships that tips sharply towards the plaintiff can support issuance of a 

preliminary injunction, so long as the plaintiff also shows that there is a likelihood of 

irreparable injury and that the injunction is in the public interest.”1  Id.  In addition to 

these principles, courts should be extremely cautious about issuing preliminary 

injunctions that alter the status quo.  See Marlyn Nutraceuticals, Inc. v. Mucos Pharma 

GmbH & Co., 571 F.3d 873, 879 (9th Cir. 2009).  Preliminary injunctions altering the 

status quo generally “are not granted unless extreme or very serious damage will result 

and are not issued in doubtful cases[.]”  Id. (internal quotations and citation omitted).   

II.  Discussion 

   Because “[t]he issue of likelihood of success on the merits has subsumed within it 

the other relevant factors,” the Court will focus predominately on this issue.  Project Vote 

v. Blackwell, 455 F. Supp. 2d 694, 702 (N.D. Ohio 2006).  Assessing the likelihood that 
                                              
 1 The parties cite pre-Winters cases for the propositions that, under the traditional 
preliminary injunction test, the movant need only show a possibility rather than a 
likelihood of irreparable harm, and that under the sliding-scale approach the Court 
considers the combination of either a likelihood of success on the merits and irreparable 
injury, or the existence of serious questions going to the merits and a balance of hardships 
that tips strongly in the movant’s favor.  (Docs. 422 at 2; 425 at 3.)  In the post-Winters 
case of Alliance, however, the Ninth Circuit clarified the following:  (1) under the 
traditional preliminary injunction test, the movant must establish that irreparable harm is 
likely, not just possible; (2) the sliding-scale approach survives Winters; and (3) even 
under the sliding-scale approach, the movant must make a sufficient showing on all four 
prongs of the traditional test.  632 F.3d at 1132, 1134-35.   
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Plaintiffs will succeed on their appeal requires consideration of the applicable standards 

of appellate review.  Following a bench trial, the Court’s findings of fact are reviewed for 

clear error and its conclusions of law are reviewed de novo.  Lentini v. Cal. Ctr. for the 

Arts, Escondido, 370 F.3d 837, 843 (9th Cir. 2004).  Accordingly, Plaintiffs must show 

either that (1) the Court’s factual findings likely are clearly erroneous or that the Court 

likely based its decision on an erroneous view of the law, or (2) there are serious 

questions concerning these same matters. 

 To ensure expeditious resolution of Plaintiffs’ motion, the Court asked Plaintiffs to 

limit their discussion to their three best arguments for success on appeal.2  (Doc. 423 at 

19.)  Plaintiffs contend that the Court erred in determining that H.B. 2023 (1) imposes an 

inconvenience, but no more than a minimal burden, on the franchise and (2) does not 

disparately burden the electoral opportunities of minority voters as compared to their 

non-minority counterparts.  They also contend that they likely will succeed on the merits 

of their appeal because a majority of the Ninth Circuit en banc panel voted to grant such 

an injunction during the preliminary appellate phase of this case.  (Doc. 422 at 3-8.)   

 Plaintiffs’ first two arguments concern the Court’s factual findings rather than its 

view of the law.  See Gonzales v. Arizona, 677 F.3d 883, 406 (9th Cir. 2012) (“We . . . 

review for clear error the district court’s findings of fact, including its ultimate finding 

whether, under the totality of the circumstances, the challenged practice violates § 2.”); 

Democratic Party of Haw. v. Nago, 833 F.3d 1119, 1123 (9th Cir. 2016) (“[T]he severity 

of the burden . . . is a factual, not a legal, question.”).  Plaintiffs therefore must show that 

these findings likely are clearly erroneous.  They have not done so.  

 First, the Court’s finding that “voters who have used ballot collection services in 

the past have done so out of convenience or personal preference, or because of 

                                              
 2  Plaintiffs’ description of the Court’s request is somewhat inaccurate in that they 
claim the Court instructed them to present “only three of the reasons they are likely to 
succeed on appeal[.]”  (Doc. 422 at 3 n.1).  The Court did not request any three 
arguments.  The Court asked Plaintiffs to brief what they consider to be their best three 
arguments, operating under the presumption that if Plaintiffs’ best three arguments are 
not availing, then it is unlikely that other arguments they might make on appeal would 
carry the day. 
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circumstances that Arizona law adequately accommodates in other ways” is probably not 

clearly erroneous.  No voter testified that H.B. 2023 would make voting significantly 

more difficult.  In fact, all but one of the voters who testified about the impacts of H.B. 

2023 successfully voted in the 2016 general election, after the law took effect.  Marva 

Gilbreath, the only voter who did not cast a ballot during that election, testified that she 

has access to a mailbox but simply forgot to timely mail her ballot.  Remembering 

relevant election deadlines, however, is not a severe burden; it is an ordinary part of any 

form of voting, be it absentee or in-person.  Plaintiffs cannot credibly contend that H.B. 

2023 severely burdens voters like Gilbreath simply because such voters must remember 

when to mail their ballots.  A contrary finding would call into question the 

constitutionality of voter registration deadlines, in-person polling location closing times, 

and other types of election regulations that require voters to take action by a certain time. 

 Plaintiffs highlight testimony from activists who collected ballots in prior elections 

and who claimed that many of the people they served would not have been able to vote 

without such assistance.  But if an appreciable number of voters could not vote or would 

encounter substantial difficulties voting without the assistance of now-prohibited ballot 

collectors, it is reasonable to expect that at least one such voter would have been 

presented to testify at trial.  Plaintiffs initiated this action in April 2016, yet by the time of 

the October 2017 bench trial they still were unable to produce a single voter to testify that 

H.B. 2023’s limitations on who may collect an early mail ballot would make voting 

significantly more difficult for her.   

 The Court also found that Arizona’s provision of special election boards and 

curbside voting, and its mandate that employers give employees time off to vote, 

adequately mitigate several of the circumstances that make voting in all its forms more 

difficult for certain subsets of voters.  Plaintiffs contend that relatively few voters are 

aware or take advantage of these alternatives, but there is no evidence that Arizona has 

done anything to hide these options from voters.  Moreover, nothing about H.B. 2023 

prevents Plaintiffs and other political and civic activists from educating voters about the 
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panoply of voting options and accommodations available to them.  Though H.B. 2023’s 

limitations on ballot collection might have removed a more efficient way for political and 

civic activists to improve political participation, it does not follow that the law has 

imposed a severe burden on the rights of individual voters.   

 Indeed, a contrary finding would be irreconcilable both with the opinions of a 

majority of justices in Crawford v. Martion County Election Board, 553 U.S. 181 (2008), 

and with the principle that there is no blanket constitutional or federal statutory right to 

vote by absentee ballot.  See McDonald v. Bd. of Election Comm’rs of Chic., 394 U.S. 

802, 807-08 (1969); see also Crawford, 553 U.S. at 209 (Scalia, J., concurring in the 

judgment) (“That the State accommodates some voters by permitting (not requiring) the 

casting of absentee or provisional ballots, is an indulgence—not a constitutional 

imperative that falls short of what is required.”).  As the Court previously explained, H.B. 

2023 requires only that early mail voters travel to a mail box, post office, early ballot 

drop box, any polling place or vote center (without waiting in line), or authorized election 

official’s office, either personally or with the assistance of a statutorily authorized proxy, 

at some point during a 27-day early voting period.  This burden is less severe than the 

burden imposed by the voter identification law upheld in Crawford.  Further, the travel 

H.B. 2023 requires of voters is undeniably less burdensome then the travel and time 

commitment required for in-person voting.  Plaintiffs have never explained how the 

travel associated with returning an early mail ballot can constitutionally compel Arizona 

to permit early mail ballot collection when the more onerous burdens associated with in-

person voting do not constitutionally compel states to offer early mail voting in the first 

place. 

 Next, the Court probably did not understate the extent to which ballot collection 

was disparately used by minority voters.  The Court noted that the lack of quantitative or 

statistical evidence makes it impossible to gauge with any degree of certainty the number 

of voters who would be affected by H.B. 2023 or the approximate proportion that are 

minorities, but nonetheless found that ballot collection services were used more by 
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minority voters than non-minority voters.  The Court found, however, that H.B. 2023 did 

not work a meaningful inequality in the electoral opportunities of minorities as compared 

to non-minorities both because even under generous assumptions the vast majority of all 

early mail voters returned their ballots without such assistance, and because H.B. 2023 

imposes, at most, a disparate inconvenience on voters.  Stated differently, though it might 

be true that H.B. 2023 eliminated a voting convenience that was used more by minority 

voters, it does not follow that what all voters—minority and non-minority alike—must do 

to vote early by mail causes an inequality in the opportunities enjoyed by minority voters 

to elect their preferred representatives.  A contrary finding would strongly suggest that 

states are required to offer early voting alternatives if it is shown that minority voters 

have more difficulty voting in person due to socioeconomic disadvantages.  Such an 

outcome is irreconcilable with the authorities discussed above, which this Court is not 

free to ignore. 

 Lastly, although the en banc panel’s willingness to grant an injunction pending 

appeal lends some support to Plaintiffs’ current request, neither the en banc panel’s order 

nor the dissenting opinion from the three-judge panel’s decision discussed Crawford or 

otherwise explained how the success of Plaintiffs’ claims can be reconciled with that 

case.  See Feldman, 843 F.3d at 412 (O’Scannlain, J. dissenting) (“The majority does not 

even try to argue that H.B. 2023 imposes more of a burden on voters than the Indiana 

law, instead it just does not cite Crawford.”).  In our hierarchical judicial system, this 

Court is not free to ignore decisions of the Supreme Court, and for reasons discussed both 

here and in the Court’s May 10, 2018 order, the Court sees no principled reason to 

conclude that H.B. 2023 imposes more severe burdens than the voter identification law 

upheld in Crawford, nor have Plaintiffs attempted to bridge this disconnect.  

 For all these reasons, the Court finds that Plaintiffs are not likely to succeed on the 

merits of their appeal.  Because Plaintiffs are not likely to succeed on the merits of their 

appeal, they necessarily have not shown a likelihood of irreparable harm or a sharply 

favorable tip in the balance of hardships, especially considering their requested relief 
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would upend rather than preserve the status quo.  See Hale v. Dep’t of Energy, 806 F.2d 

910, 918 (9th Cir. 1986).  Moreover, some authorities suggest that a state “suffers a form 

of irreparable injury” whenever it “is enjoined from effectuating statutes enacted by 

representatives of its people[.]”  Maryland v. King, 567 U.S. 1301 (2012) (Roberts, C.J., 

in chambers) (quoting New Motor Vehicle Bd. of Cal. V. Orrin W. Fox Co., 434 U.S. 

1345, 1351 (1977) (Rehnquist, J., in chambers)); Hand v. Scott, 888 F.3d 1206, 1214 

(11th Cir. 2018); Veasey v. Abbott, 870 F.3d 387, 391 (5th Cir. 2017).  Accordingly, 

because Plaintiffs are not likely to succeed in demonstrating on appeal that H.B. 2023 

severely or disparately burdens voting rights, the balance of hardships and public interest 

weigh against preliminary injunctive relief. 

 IT IS ORDERED that Plaintiffs’ motion for an injunction pending appeal (Doc. 

422) is DENIED. 

 Dated this 25th day of May, 2018. 

 
 

 

Douglas L. Rayes 
United States District Judge 
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1                ROBYN STALLWORTH POUQUETTE,

2 a witness herein, having been first duly sworn by the

3 Certified Court Reporter to speak the truth and nothing

4 but the truth, was examined and testified as follows:

5

6                        EXAMINATION

7 BY MS. CALLAIS:

8      Q.   Hi, Ms. Pouquette.

9      A.   Hi.

10      Q.   My name is Amanda Callais.  I work with Perkins

11 Coie, and I represent the plaintiffs in this matter, which

12 is the Arizona Democratic Party, DNC, and the DSCC versus

13 Michele Reagan.  We are here today for your deposition.

14                Can you please state your full name for the

15 record?

16      A.   Robyn Stallworth Pouquette.

17      Q.   What is your address?

18      A.   2401 West 5th Street, Yuma, Arizona 85364.

19      Q.   Have you ever taken a deposition before?

20      A.   No.

21      Q.   So this is your first deposition.  I will just

22 go over some ground rules to start off with just so we can

23 make sure we are all on the same page.  We want to make

24 sure that we create a clear record for the court today.

25                And to do that and to make Carrie's job a
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1 little easier as she types up what you and I are both

2 saying, I will ask you a question, and once I have

3 completed the question if you can respond, and I will try

4 to wait until you respond to ask you any follow-up

5 questions.  Do you think that we can do that?

6      A.   Yes.

7      Q.   If you can be sure to give audible answers, a

8 lot of times when we answer a question, we will shake our

9 head yes or no or say "uh-huh" or "um-um."  Sometimes that

10 can be a little hard to understand, so if you could just

11 say "yes" or "no," that will make it much easier for

12 Carrie, and she will tell you if you are not.  Does that

13 sound fair?

14      A.   Yes.

15      Q.   If I ask you a question and you don't understand

16 it, just ask me to clarify or ask me to rephrase it.

17 Sometimes when I have been talking a while, I may ask

18 something that doesn't make sense, so feel free to let me

19 know.  If you do answer a question, I will assume that you

20 understand it; does that sound fair?

21      A.   Yes.

22      Q.   Then I will try to take a break about every

23 hour, so I will keep an eye on the clock and let you know

24 when that is coming up, but if you do need to take a

25 before then for any reason, feel free to let me know.  I

[6/13/2017] 2017 0613 R. Pouquette

  Case: 18-15845, 06/04/2018, ID: 10896011, DktEntry: 19-3, Page 7 of 137



7

1 just ask that if I have asked a question that you answer

2 the question, and then we can break right after that.

3 Does that sound okay?

4      A.   Yes.

5      Q.   Is there any reason you cannot give truthful

6 testimony today?

7      A.   No.

8      Q.   Ms. Pouquette, what did you do -- am I

9 pronouncing that correctly?

10      A.   Yes.

11      Q.   I am very sensitive to that.  People

12 mispronounce my name all the time.

13                What did you do to prepare for your

14 deposition today?

15      A.   Not too much.  I did pull out what -- I have

16 been looking for some items to make sure -- to respond to

17 a public records request, so I looked over what I have in

18 my office and in any storage materials.  We recently moved

19 into a new office, so I just reviewed what we have.

20      Q.   What documents did you review?

21      A.   I reviewed a letter from Secretary Bennett in

22 2010.  And I reviewed some DOJ documents on one of the

23 requests, but it was in relation to preclearance items

24 involving assignment of vote centers.

25      Q.   Did you review any other documents?
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1 don't know exactly what we call it, but ...

2      Q.   You are currently on --

3      A.   I am currently on the executive board.

4      Q.   -- the executive board?

5      A.   The second vice president.

6      Q.   What do you do in your role on the executive

7 board?

8      A.   We oversee the operations of the Arizona

9 Association of Counties to include their staff and budget

10 as well as the bylaws of the association.  And we vote

11 annually on legislative proposals by all of the different

12 offices represented by the Arizona Association of Counties

13 and thereafter work with those other offices to facilitate

14 communication and lobbying on various bills that affect

15 the counties in some way, mostly in some fiscal fashion.

16      Q.   In your role as county recorder in Yuma County,

17 do you work with the Secretary of State's office?

18      A.   Yes, ma'am.

19      Q.   Call me "ma'am," makes me think of my mom.

20      A.   Sorry.

21      Q.   No worries.

22                What do you typically -- how do you

23 typically work with the Secretary of State's office?

24                MS. KARLSON:  Object to the form.

25 BY MS. CALLAIS:
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1      Q.   How were they secured?  Could you just describe

2 it for me?  I don't have a sense of what it looks like.

3      A.   It is a ballot box that looks much like a

4 mailbox.  There are some inner components of the box that

5 have to -- there is a two-process unlock feature for the

6 boxes.  There is an internal secure box that can be

7 removed with the ballots so they are not free flowing, and

8 we also have that -- a similar box at our location in Yuma

9 at our office to receive ballots.

10      Q.   Why did you decide to place drop boxes in these

11 areas?

12      A.   Originally it had been a request, not a formal

13 request, but from conversations with different voters and

14 being aware of the concern of not having the physical mail

15 delivery, it was an effort to reach out to those voters

16 and give an option if there was any concern as to the

17 Postal Service or time frames from the time that we would

18 have to receive the ballot.

19                So I send staff to those locations every

20 48 hours and up to the deadline to receive the early -- or

21 to turn the ballots in to the boxes to retrieve what has

22 been deposited.

23      Q.   You mentioned a concern about when you would

24 receive the ballots.  What is that in reference to?

25      A.   Many of the counties print some notices on some
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1 ballot envelopes to say:  Must place in the mail by a

2 certain date to ensure delivery to the recorder's office

3 by 7:00 on election day.

4                We have not printed that information on the

5 ballot because it varies depending on where you are

6 placing your mail.  But the ballot has to be received by

7 an election official by 7:00 p.m. on election day.  So if

8 someone wanted to deposit their early ballot the Monday

9 before election day, we would advise the individual to not

10 place it in the custody of the Postal Service.

11      Q.   Why is that?

12      A.   There would be a risk that the ballot would not

13 be received by 7:00 p.m. on election day in our office.

14      Q.   Does that happen -- are ballots received after

15 -- are early ballots received after election day at Yuma

16 County?  We can use 2016 for example.

17      A.   Yes, every election we receive some mail that is

18 not received by 7:00 p.m.

19      Q.   If a ballot is placed in one of the secured drop

20 boxes by 7:00 p.m. on election day, is that considered a

21 ballot that could be counted?

22      A.   Yes.  We have staff there to pick up all those

23 ballots at 7:00 p.m. on election day.

24      Q.   The specific locations that you place these

25 secure drop boxes, is there a reason that those locations
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1 were chosen?

2      A.   The reasons -- well, we evaluated multiple areas

3 within the community, and we arrived at locations that I

4 felt were the most secure and accessible by the community

5 members that are in those areas.

6                One of my concerns was security, and the

7 boxes themselves are quite an investment, so hoping for

8 secure areas that would deter any type of vandalism or

9 anything like that.

10      Q.   Was the placement of the boxes in San Luis

11 specifically -- was there a reason for choosing that

12 community?

13      A.   San Luis is one of the communities without the

14 physical mail delivery, so that was the first place I

15 placed a box.

16      Q.   Do you know about how many residents there are

17 in San Luis -- maybe voters might --

18      A.   I believe it is close to 10,000 now.  I don't

19 know the population of the city.

20      Q.   Then I may have missed this, but was there also

21 a box placed in Somerton?

22      A.   Yes, there are two in San Luis and one in

23 Somerton.

24      Q.   Do you know how many registered voters there are

25 in Somerton?
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1      A.   I do, but I can't recall right now.

2      Q.   It is not a memory test.  You don't have to put

3 registration rolls in front of you.

4      A.   It is less than San Luis, so approximately maybe

5 40 percent less, 50 percent less.

6      Q.   I think you mentioned that there was a concern

7 about whether or not mail that was dropped off at the post

8 office would arrive in time to the recorder's office.  Is

9 that a specific concern in these area that you place the

10 drop boxes?

11      A.   I think it is a concern countywide.

12      Q.   Just why is that?

13      A.   I feel that it is the perception of the voters

14 that once they place the envelope in the postal drop box

15 that it will be received by 7:00 p.m. on election day, and

16 that is not -- that is not accurate.

17                But it is a concern because I -- it is

18 difficult to communicate with voters the -- what the

19 deadline is and how to make sure we receive it.  We --

20 like I said, we have a box in our office on Main Street,

21 and that is a pretty active box, and most of the city --

22 all of the city limits have physical mail delivery.

23      Q.   How far is your office on Main Street -- how far

24 is it from San Luis?

25      A.   20 or 30 miles.  I don't know.
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1      Q.   What about from Somerton?

2      A.   15 to 20 miles.

3      Q.   Then the other community that you mentioned,

4 Wellton?

5      A.   Wellton, about 25 miles.

6      Q.   It's not walking distance, to say the least?

7      A.   No.

8      Q.   The drop boxes that you placed in San Luis --

9 the two drop boxes in San Luis and the one in Somerton,

10 are those boxes located in an area that is walkable or is

11 it one that has to be accessed by car?

12                MS. AGNE:  Form.

13                THE WITNESS:  Can I answer?

14 BY MS. CALLAIS:

15      Q.   Yeah, you can answer.

16      A.   All three of the boxes are placed in an area

17 that can be accessed via vehicle or walking, and the boxes

18 were also placed in consideration of the location of the

19 post office, because even if the voter deposits the ballot

20 at the post office on election day and -- it would be

21 impractical -- it wouldn't be expected we would receive it

22 by 7:00 p.m., but we work with the Postal Service to

23 obtain whatever is in their custody by 7:00 p.m. if it has

24 not gone through the process yet.

25                But some of those concerns have also
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1 resulted from closures of Postal Service processing.  The

2 mail in Yuma goes to Phoenix and then it is back.  So the

3 Postal Service has been diligent in communicating with us

4 what they have in their custody by 7:00 p.m. so that we

5 can receive those.

6                And the boxes placed in the San Luis,

7 Somerton or in town even are opposite -- we didn't want to

8 place it next door to the post office I guess is what I am

9 saying, so we tried to identify the location in

10 consideration of someone walking to the post office versus

11 walking to this location, and if it was far from the post

12 office, perhaps the locations we chose were convenient.

13      Q.   When you say "convenient," what went into the

14 decision of finding a convenient location?

15      A.   Visible, not right next to a postal drop box

16 which would also be an option, and within walking distance

17 from residential areas.

18      Q.   You mentioned that the mail in Yuma goes to

19 Phoenix.

20      A.   Yes.

21      Q.   So is that consistent throughout the county that

22 when you drop off something at the post office it gets

23 sent to Phoenix and then back --

24      A.   Yes.

25      Q.   -- and then to wherever it goes next?
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1      A.   Yes.

2                MS. AGNE:  Form.

3 BY MS. CALLAIS:

4      Q.   So if someone was sending an early ballot to the

5 recorder's office via mail and they placed it in -- let's

6 say, they went to the post office and they dropped it off

7 on the Friday before an election that took place on a

8 Tuesday, that ballot would then go to Phoenix and then it

9 would get sent back to the recorder's office?

10                MS. AGNE:  Form.  Foundation.

11                MS. KARLSON:  Join.

12                THE WITNESS:  That's my understanding.

13 BY MS. CALLAIS:

14      Q.   You said you had an agreement worked out with

15 the post office for ballots that were dropped off on

16 election day --

17                MS. AGNE:  Form.

18 BY MS. CALLAIS:

19      Q.   -- to be -- do they notify you?  Do you notify

20 them?  How does that work?

21      A.   We contact them several times.

22      Q.   On election day?

23      A.   Prior to election day and on election day to ask

24 them to be mindful of ballot packages and to retain them

25 in the local facility if it is on election day to ensure
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1 we are able to pick up those prior to 7:00 p.m.

2      Q.   Do you have those conversations on the days --

3 do you ask them to retain those early ballots at the local

4 facilities on the day prior to election day, let's say, on

5 the Friday and Saturday, for example, before an election

6 or the Monday before an election?

7      A.   No, but I suppose I should be more clear.  I ask

8 them to retain any ballots that they are unable to process

9 in a manner that would allow them to be in our custody by

10 7:00 p.m.

11      Q.   Got it.  Got it.

12                In the course of your work in the

13 recorder's office, do you also become aware if a voter has

14 concerns about potential fraud that has been committed in

15 connection with voter registration or early balloting?

16 Are reports of that given to your office?

17                MS. AGNE:  Form.

18                THE WITNESS:  Yes.

19 BY MS. CALLAIS:

20      Q.   Have you received any reports of voter fraud in

21 connection with -- I am going to say -- I will use the

22 word "ballot collection," and what I mean by that is when

23 an individual picks up the early ballot -- the voted

24 ballot of another voter and then turns it into the

25 recorder's office.
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1      A.   Yes.

2      Q.   What reports of voter fraud have you received in

3 connection with ballot collection in Yuma County?

4      A.   We have received several -- we have received

5 several from individuals stating that candidates or

6 representatives of campaigns were collecting ballots in

7 certain areas.

8      Q.   Do you know which candidates?

9      A.   Not specifically.  I recall one or two that were

10 at a specific -- at a particular time, but I will say, we

11 have received several from individuals that are not

12 necessarily -- didn't necessarily give us specific names.

13      Q.   So you mentioned that there were a couple that

14 you remembered at a specific time.  What are those?

15      A.   The names I remember at a specific time involved

16 a city council race, and I don't even recall if one of

17 them was a candidate, but it was Nieves Riedel.

18      Q.   And what year was that around?

19      A.   2010.

20      Q.   And so what do you remember being reported at

21 that time about fraud in connection with Nieves Riedel?

22      A.   An individual reported to our office that

23 ballots were collected by individuals -- and I cannot

24 recall there were any other names besides the woman

25 reporting and the woman I mentioned -- and if they were
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1 not voted right, they would ensure that the ballots were

2 destroyed.

3      Q.   When you say "they were not voted right," what

4 do you mean by that?

5      A.   I made an assumption that that meant as they

6 preferred it to be voted, the particular people involved.

7      Q.   Who were the particular people involved?

8      A.   The woman reporting it to our office was

9 Guillermina Fuentes.

10      Q.   Was the other person Nieves Riedel?

11      A.   Yes.

12      Q.   Were there any other individuals that you

13 remember being involved?

14      A.   I just don't recall any specific names.

15      Q.   No, that's okay.

16                And so how did that get reported to you?

17 How did you learn about that?

18      A.   Ms. Fuentes visited our office.

19      Q.   She came in person then?

20      A.   She did.

21      Q.   And what happened when she arrived at your

22 office?

23      A.   We had a brief conversation and that was it.

24 Nothing really happened.  I communicated -- I believe I

25 communicated what she said to someone at the Secretary of
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1 State's office, and I don't recall anything past that.

2      Q.   Did you file any sort of report about her visit

3 to the office and the conversation, any records -- is

4 there like a place where you keep records like that?

5      A.   Ultimately I did; however, it was kind of a

6 chain of events that led to that.  So ultimately, I

7 verbally reported it to a man by the name of Allan Grimes

8 in Yuma with the field office for the FBI in Yuma.

9      Q.   You say "ultimately."  Were there other steps

10 before then, or what happened in the time between when you

11 reported it and Ms. Fuentes came to your office?

12      A.   From the time that Ms. Fuentes came to our

13 office and very soon afterwards -- there was a board

14 meeting I believe.  That's how I recall it.  But Secretary

15 Bennett had been visiting Yuma, and there was a letter, a

16 copy of which I did see, but Secretary Bennett was given

17 this letter while he was in Yuma for a board meeting, and

18 I believe a man by the name of David Lara or Guillermina

19 Fuentes -- they were both present -- gave him and his

20 staff this letter explaining what she had explained to me

21 verbally.

22                And I have thought that she gave me the

23 letter.  I don't believe she did.  I believe I did see a

24 copy of the letter at the time that it was given to

25 Secretary Bennett, and it described the same scenario that
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1 Ms. Fuentes verbally expressed to me.

2      Q.   What happened next?

3      A.   Secretary Bennett asked via a letter to our

4 county attorney that the county investigate the

5 allegations.  The county attorney responded to Secretary

6 Bennett.

7                We discussed -- Secretary Bennett and I

8 discussed -- I believe Secretary Bennett and Amy Chan and

9 I discussed that I didn't have -- I didn't have any

10 investigatory -- investigative authority over the matter

11 or the resources or qualified to do that, but the county

12 attorney explained to Secretary Bennett that I should look

13 into it.

14                And the next step involved the county

15 attorney and myself going to meet with Mr. Grimes to

16 explain what we were told and to ask them to look into it.

17      Q.   Outside of speaking with Secretary Bennett and I

18 think you -- Amy Chan now, Bjelland at the time --

19      A.   Yes.

20      Q.   -- did you speak with anybody else at the

21 Secretary of State's office about the report from

22 Guillermina Fuentes?

23      A.   I spoke with Jim Drake, Amy Bjelland and

24 Secretary Bennett.  I believe those are the only three I

25 communicated with multiple times over the course of that
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1 time frame.

2      Q.   What was the general gist of the communications

3 with them?

4      A.   It was all in regard to the -- I really want to

5 say more rumor that the activity that Ms. Fuentes

6 described was probably in the San Luis area.  Nothing

7 concrete that I was in possession of that assisted them in

8 regard to that.

9      Q.   Were you familiar with Guillermina Fuentes

10 before she came to speak with you at your office?

11      A.   I had never met Ms. Fuentes, and I don't believe

12 I knew anything of her.

13      Q.   What about Nieves Riedel, were you familiar with

14 her prior to Ms. Fuentes coming to speak with you?

15      A.   I was familiar of her participation in local

16 government in some fashion, but I cannot say I knew at the

17 time anything more about her.  I clerked a hearing she was

18 involved in regarding some petitions with Superior Court,

19 and that was all.

20      Q.   You mentioned that you had communications with

21 the Secretary of State's office regarding the fact that it

22 was all rumor and there was no proof.  Can you expand on

23 that a little bit?

24                MS. AGNE:  Form.

25                THE WITNESS:  I believe I expressed that
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1 there had been other individuals, including David Lara,

2 who was communicating with Ms. Fuentes of statements to me

3 that I needed to look into voter fraud because of

4 collection of ballots in the San Luis area.

5 BY MS. CALLAIS:

6      Q.   Did you take any action to look into those?

7      A.   The only action I took was advising anyone that

8 expressed that concern to me that if they had any

9 information to share, that I would be more than happy to

10 share that with the sheriff's department and if they felt

11 appropriate to report it to an appropriate law enforcement

12 agency.

13      Q.   Did anyone give you any information to share

14 with the sheriff's office?

15      A.   No, besides Ms. Fuentes, and I did share it with

16 the sheriff's department.  I gave the information to

17 Mr. Grimes and ultimately an agent that worked for him.

18      Q.   Why didn't you share it with the sheriff's

19 office?

20      A.   The way that any of that information was posed

21 to me was people are collecting ballots in San Luis and

22 paying for ballots in San Luis.  Anytime I was told that,

23 I did ask who -- who -- who was paid for a ballot or who

24 was collecting ballots.  I was never given any specific

25 names or information that could be followed up on.
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1                And I did explain to individuals I spoke

2 with just in regard to the process of the office that

3 anytime we saw or anything that we felt was a ballot that

4 had been tampered with or something that looked odd, then

5 we would flag that for law enforcement to look at or for

6 the elections department early board to make a

7 determination.

8                I did explain several times the process of

9 the verification of the ballots through staff and then

10 ultimately an early board that tabulated them.

11      Q.   What is the verification process that you are

12 referring to?

13      A.   The ballots are scanned -- or entered into the

14 statewide voter registration system and the signature of

15 the voter is then compared with the signature on file for

16 the vote area to match those up and sent to early board

17 for tabulation.

18                In the event a signature doesn't match, it

19 is -- the signature example is printed and stapled to the

20 ballot affidavit package and sent to the early board for

21 the early board to ultimately make a decision on

22 acceptance or rejection based on signature differing.

23      Q.   Does the early board speak with voters about the

24 signature when it sort of receives the mismatch?

25      A.   The early board does not.  Our staff does via a
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1 letter or phone call depending on the scenario, asking

2 them to rectify the situation with our office before the

3 ballot is sent to the early board.

4      Q.   And when you say "depending on the scenario,"

5 what do you mean?

6      A.   If the ballot -- for instance, if the ballot

7 doesn't have a signature, we are not able to process it as

8 an accepted ballot to send to the early board for

9 tabulation, so we would contact the voter in writing or

10 phone, if we have an ability to do that, to ask the voter

11 to come in and sign the ballot.

12                In the event the signature doesn't match,

13 we would speak to the voter on the phone, verify some

14 personal or confidential information of the voter and ask

15 whether or not they signed the ballot and ask them to come

16 to the office and sign a signature card to change -- to

17 make sure we have that updated signature on file.  We

18 would also follow that up with another letter.

19      Q.   How often are you able to get voters on the

20 phone when you make those calls?

21      A.   Over the years it has been better.  I don't

22 think we have the success we would like to have, but

23 voters don't often put their phone number on the ballot

24 and the phone numbers we have on record are not always

25 good phone numbers.  So over the years we have progressed
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1 to making sure those letters get out as quickly as we can

2 get them out so perhaps they will respond or call us, and

3 we also now try to highlight a need for them to include

4 that phone number so we can reach out to them.

5      Q.   And what do the letters that you send out say?

6      A.   It just explains that a voter's signature can

7 change over time, and we believe that the signature we

8 have on file perhaps doesn't now match their current

9 signature, and we would like to update that file to ensure

10 that there is no delay in processing of any voted ballots.

11      Q.   After you completed that process, at what point

12 do the ballots get sent to the board?

13      A.   Immediately.

14      Q.   Do voters ever call in after the ballots have

15 gone to the board to be --

16      A.   Yes.

17      Q.   I -- I guess does the board make a final

18 decision as to whether or not they will be counted?

19      A.   Yes, and then they move on to tabulation.

20      Q.   You said calls may come in afterwards.  Does the

21 board -- do they wait for a call to come in?  Do they wait

22 until 7:00 p.m. on election day?  What is the timing?

23      A.   They wait until 7:00 p.m. on election day or

24 thereafter because we want to ensure that -- well, we

25 don't wait until after 7:00 p.m. but we wait until
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1 7:00 p.m. on election day to make sure that the voter an

2 been given an opportunity to vote, because if that voter

3 is unable to -- if the voter chooses, we want them to have

4 the opportunity to go to the vote center on election day

5 and vote a ballot without having to vote a provisional

6 ballot or be inconvenienced.

7      Q.   What do you mean by "be inconvenienced"?

8      A.   If they voted -- if they were -- if there was

9 some issue with the early ballot and it needs to be

10 resolved, we give them the option to resolve it in our

11 office, or sometimes it is possible to resolve it over the

12 phone, through the letter process or they can go to the

13 vote center and vote.

14                If they have to vote a provisional ballot,

15 there is a little bit more of a time commitment to that in

16 a vote center.  So we process things to ensure that if the

17 voter arrives, that they can vote a regular ballot and not

18 have to vote a provisional, which at times has given

19 voters perception through the provisional process that the

20 ballot is not counted, and it is, but we would prefer the

21 voter vote an official ballot.

22      Q.   So you mentioned that when people would come in

23 to talk to you about this situation in San Luis, you would

24 explain to them this verification process.  Do you

25 remember outside of Guillermina Fuentes who else would
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1 have spoken to you about these issues in San Luis?

2      A.   I don't specifically other than one individual

3 that is a judge with Superior Court.

4      Q.   Who is that?

5      A.   Judge Plante, John Paul Plante.

6      Q.   Did he communicate to you?

7      A.   He communicated during a political meeting that

8 he was asked while campaigning -- if he was at a residence

9 or was there to speak to the voter about buying the ballot

10 that was given to her.

11      Q.   Just so I understand it, the voter asked him to

12 buy the ballot or --

13      A.   Yes.

14      Q.   Did he tell you who the voter was when he spoke

15 with you?

16      A.   No, and I don't believe I asked.  I explained to

17 him he probably should report that.

18      Q.   Who did you suggest he report it to?

19      A.   I don't believe I made a suggestion.

20      Q.   So the allegations we have been talking about,

21 they focused on this 2010 period around Guillermina

22 Fuentes; is that correct?  Is it all sort of in the same

23 time frame?  I just want to make sure I have a clear idea

24 of the timeline.

25      A.   That specific incident, yes.
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1      Q.   With John Plante?

2      A.   I would say within a two-year time frame before

3 or after.  I was pretty new when we had that conversation.

4      Q.   After your discussions with the Secretary of

5 State's office -- first, you had a discussion with

6 Guillermina Fuentes, and then you had discussions with the

7 Secretary of State's office, and then you and the county

8 attorney visited with Mr. Grimes at the FBI office in

9 Yuma; is that how the timeline progressed?

10      A.   Yes.

11      Q.   Then after your meeting with Mr. Grimes, did you

12 take any other action with regard to the allegations made

13 by Ms. Fuentes in Yuma County?

14      A.   No.

15      Q.   Did you give any information to the -- to

16 Mr. Grimes at the FBI?  Did you give him any documents or

17 anything?

18      A.   I don't recall.

19      Q.   Do you know if you ever collected any documents

20 regarding the situation that Ms. Fuentes explained?

21      A.   No.  And I do recall asking Ms. Fuentes if there

22 were specific individuals whose ballots she was alleging

23 had been tampered with, and I don't believe she gave me

24 any specific names.  But when I spoke with Mr. Grimes, I

25 explained the existence of a handwritten letter that
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1 Guillermina Fuentes had written -- I believe it was

2 addressed to Secretary Bennett but ultimately just

3 explained that ballots were collected and opened and

4 disposed of if they were not corrected -- or voted in a

5 being specific way.

6                Now, she was very specific that she was not

7 saying that had occurred in the 2010 election.  She was

8 explaining that that had been occurring in the past and

9 that she was reporting it at this time because she was

10 assisting a candidate that was running against Ms. Riedel

11 in the 2010 city council election.

12      Q.   Did she have any reports of any incidents that

13 took place in the 2010 election?

14      A.   I don't recall.

15      Q.   But as your understanding, the incidents she was

16 reporting had taken place prior to 2010 with regard to the

17 letter that she had written?

18      A.   Yes.  Her explanation involved a process as

19 opposed to an allegation that it was currently happening.

20      Q.   Do you remember if the Secretary of State's

21 office came out during the 2010 primary to monitor or

22 observe the election in Yuma County?

23      A.   They did.

24      Q.   Did you speak with them when they arrived?

25      A.   Yes.
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1      Q.   And what did you talk with them about?

2      A.   I don't recall.  But I know we did talk a lot

3 about the concerns from the individuals that were involved

4 or -- I'm sorry, active with the San Luis elections and

5 most particularly Guillermina Fuentes and David Lara.

6 Those are the only two I recall specifically talking to --

7 to me.

8                And the elections department I believe had

9 some concerns regarding voter assistance at the vote

10 center -- I'm sorry, it was a polling place at the time --

11 and the polling places, and that was observed by the

12 Secretary of State's staff when they came to the polling

13 place.  Secretary Bennett was present as well at the

14 polling place in San Luis.

15      Q.   How long did you speak with the Secretary of

16 State's office personnel who were in Yuma County that day?

17      A.   I spent most of the day with them, so I -- or a

18 large portion of the day with them.  I can't recall.

19      Q.   During the time that you were with them on that

20 day, do you remember if they were approached by any voters

21 or did they any speak with any voters with you present?

22      A.   I believe they did, but I don't recall being

23 present for their conversations with any other

24 individuals.

25      Q.   Did they report to you any of the sort of
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1 content of the conversations that they had with

2 individuals on election day?

3      A.   I don't recall if they did or not.

4      Q.   Do you remember if anyone from the Secretary of

5 State's office came to Yuma County after the 2010 primary

6 that they monitored to interview voters in Yuma County?

7      A.   To the best of my recollection, I believe that

8 they -- Jim Drake did come back out to Yuma for a

9 countywide election, but I can't recall the date or -- and

10 what I am thinking of was not a time that I spent time

11 with him.  I believe he was in Yuma.  I was not present.

12                MS. CALLAIS:  We have been going right at

13 an hour.  Want to take a break for five, ten minutes and

14 then come back?

15                THE WITNESS:  Okay.

16                (Recess ensued from 3:29 p.m. until

17 3:45 p.m.)

18                (Deposition Exhibit No. 1 was marked for

19 identification by the reporter.)

20 BY MS. CALLAIS:

21      Q.   Ms. Pouquette, the court reporter has just

22 handed you what has been marked as Exhibit 1, and it is a

23 letter dated May 4, 2010.  It is to Jon R. Smith, the Yuma

24 County Attorney, and it is written by Ken Bennett, the

25 Secretary of State.  Is that an accurate description of
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1 this letter?

2      A.   Yes.

3      Q.   Have you ever seen this letter before?

4      A.   Yes.

5      Q.   And when was that?

6      A.   2010.

7      Q.   Do you remember the context of when you saw this

8 letter?

9      A.   I don't understand the question.

10      Q.   So earlier you talked about different actions

11 that the Secretary of State's office had taken in

12 connection with the allegations made by Guillermina

13 Fuentes, and I believe you mentioned the letter.  Is this

14 the letter that you were referencing with respect to the

15 Secretary of State's office?

16      A.   This was the letter I believe I was referencing

17 that was sent to Mr. Smith.  It was not the letter -- I

18 guess it was not specific to Guillermina Fuentes.

19      Q.   But this is the letter that was sent to

20 Mr. Smith that you were referencing earlier?

21      A.   Yes.

22      Q.   And the beginning of this letter is discussing

23 the Secretary of State's - Jim Drake and Amy Bjelland's

24 observations in Yuma County during the March 2010 primary.

25 And if you look at the second paragraph, it says:  During
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1 the course the day, Jim Drake and Amy Bjelland were given

2 information that individuals associated with campaigns ask

3 for and at times even demanded early ballots voted and

4 unvoted from the citizens of San Luis.

5                Do you see that?

6      A.   Yes.

7      Q.   Did I read that correctly?

8      A.   Yes.

9      Q.   During the time period that you were with

10 Mr. Drake and Ms. Bjelland that day, do you remember any

11 reports consistent with the statement that I just read?

12      A.   I don't recall any specific -- Ms. Bjelland and

13 Mr. Drake did communicate with several different people,

14 and I believe we discussed some of this, but I don't

15 recall being present for any of those specific

16 conversations.

17      Q.   Did they give you any names of individuals who

18 they spoke with?

19      A.   They may have.  I don't recall.

20      Q.   If they had given you names, would you have

21 recorded those anywhere?

22      A.   I would have shared those names with the

23 individual -- well, ultimately that I spoke with -- with

24 the FBI.

25      Q.   And that is Mr. Grimes?
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1      A.   Mr. Grimes and the agent that he assigned to

2 the --

3      Q.   Do you know the name of the agent?

4      A.   Brian Jacobs.

5      Q.   And then in the next paragraph, Mr. Bennett goes

6 on to describe some ballots that were rejected -- some

7 signatures that were rejected in Yuma County during that

8 same election.  Do you see that?

9      A.   Yes.

10      Q.   And can you tell me a little bit about this?  Do

11 you remember this rejection of signatures that he is

12 referencing?

13      A.   The signatures rejected that did not match those

14 of the appropriate registered voter would have been

15 rejected based on the comparison to the record we had for

16 the specific voter.

17      Q.   Do you know sort of on average -- is this the

18 only time that you have had a discrepancy like this with

19 regard to signature matches in Yuma County?

20                MS. KARLSON:  Form.

21                MS. AGNE:  Join.

22                THE WITNESS:  I don't believe so.  We

23 always have rejected signatures based on signatures.  We

24 continue to kind of make those additional efforts to reach

25 out to the voters and try to communicate those -- that
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1 issue to try to count the ballot.  But we -- we always

2 have rejections because of the signature, and I am not

3 familiar with the rates that he discussed in relation to

4 other jurisdictions.

5 BY MS. CALLAIS:

6      Q.   Do you know -- have you done any -- has Yuma

7 County done any studies into why are the specific rates

8 within Yuma County of rejected ballots for signature

9 verification?

10                MS. AGNE:  Form.

11                THE WITNESS:  I wouldn't say we have done

12 any specific studies.  We have looked at the numbers every

13 election and tried to change up how we can most

14 effectively reach out to those voters and determine what

15 the issue is.

16                And I will say equally problematic to this

17 is the voters whose ballots are not signed at all.

18 BY MS. CALLAIS:

19      Q.   In connection with the March 9, 2010, election,

20 did your office also reach out to the voters who had

21 signature mismatches that would have been included in this

22 letter that Mr. Bennett -- Secretary of State Bennett is

23 referencing?

24      A.   Yes.

25      Q.   Did you get any explanation from voters as to
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1 why their signatures didn't match?

2      A.   I -- if I verbally spoke with any voters, I

3 don't believe I would get an explanation.  I don't recall

4 if I received any specific explanations.  We went through

5 a verification process if we were able to contact the

6 voter, and these specific elections, voters were sent a

7 written letter.

8      Q.   Were they also called?

9      A.   As much as we were able to, yes.

10      Q.   Were you able to verify with the voters that you

11 had on the phone that they had cast a ballot in the

12 election?

13      A.   Any of the ballots that remained rejected for a

14 signature that did not match would have been voters we

15 were unable to contact.  That doesn't mean that we didn't

16 contact many that then thereafter were accepted so they

17 wouldn't have fallen in this column of rejections.

18      Q.   And the voters that you were unable to contact,

19 do you know whether or not they actually were the actual

20 signatories on the ballot or not?  Do you have any

21 conclusive evidence as to whether they did sign the ballot

22 or did not sign the ballot or you just don't know?

23                MS. AGNE:  Form.  I don't believe I have

24 any specific information in that regard, unless the voter

25 individually returned the letter some other time after
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1 this election and updated their signature, and whether or

2 not that would have matched the ballot at the time, I

3 would not know.  Those comparisons are not done after the

4 fact.

5 BY MS. CALLAIS:

6      Q.   So these ballots where there was no -- where you

7 were unable to contact the voter or to receive an updated

8 signature prior to the time that the ballots were counted,

9 these ballots were not counted?

10      A.   They were not counted.

11      Q.   So in this instance, if there were voters who

12 had not actually signed the ballot, if any of those

13 ballots were falsely signed, those ballots would not have

14 been counted?

15                MS. AGNE:  Form.

16                MS. KARLSON:  Join.

17                THE WITNESS:  That is the hope, that it

18 would not pass a process that required it to be verified.

19 BY MS. CALLAIS:

20      Q.   Do you know if any studies have been performed

21 in Yuma County by the recorder's office specific to

22 whether or not -- to signature matches and signature

23 verification with respect to signatures in predominantly

24 Hispanic populations?

25                MS. AGNE:  Form.
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1                MS. KARLSON:  Join.

2                THE WITNESS:  No.

3 BY MS. CALLAIS:

4      Q.   Are you aware of studies which say that due to

5 certain -- the way that certain Hispanic surnames are

6 written or the way that certain surnames are signed in the

7 Hispanic community that they may be more likely to have a

8 signature mismatch?

9                MS. KARLSON:  Form.

10                MS. AGNE:  Object to the form.

11                THE WITNESS:  We compare the signature to

12 another signature that was provided by the same

13 individual, so my expectation in any scenario with a voter

14 would be that they would have a signature that in some way

15 can be similar to a signature for another -- that they

16 have provided to another -- on another document, if you

17 will.

18 BY MS. CALLAIS:

19      Q.   And you have -- have you done any studies to see

20 if that varies, the likelihood of those signatures

21 matching varies between different demographic groups or

22 different racial groups?

23                MS. AGNE:  Form.

24                THE WITNESS:  I have not personally, no.

25 BY MS. CALLAIS:
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1      Q.   Has the recorder's office, in general, done any

2 studies or looked at any studies that speak to that?

3                MS. AGNE:  Form.

4                THE WITNESS:  No, our office has not.

5 BY MS. CALLAIS:

6      Q.   Do you know what actions, if any, Mr. Smith took

7 after receiving this letter from the Secretary of State's

8 office?

9      A.   Mr. Smith wrote a letter to Secretary Bennett

10 following this letter and then after that is when

11 Mr. Smith and myself went to speak with Mr. Grimes and met

12 Mr. Jacobs.  I don't believe Mr. Smith met Mr. Jacobs.

13 And Mr. Jacobs, I spoke with him after that.

14                (Deposition Exhibit No. 2 was marked for

15 identification by the reporter.)

16 BY MS. CALLAIS:

17      Q.   Ms. Pouquette, the court reporter has just

18 handed you what has been marked as Exhibit 2, and it is a

19 letter dated May 13, 2010, to Secretary of State Ken

20 Bennett and it's from Jon R. Smith.  Is this the letter

21 that you just referenced that Mr. Smith sent to the

22 Secretary of State's office?

23      A.   Yes.

24      Q.   I should ask, have you ever seen this letter

25 before today?
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1      A.   Yes.

2      Q.   And when -- about when was that?

3      A.   After seeing Secretary Bennett's letter.

4      Q.   And if you look at the second paragraph, it

5 says:  I have since met with the Yuma County recorder,

6 Robyn Stallworth Pouquette, regarding the concerns raised

7 in your above referenced letter.  Please understand that

8 ARS 16-170 provides, in part, that if a recorder discovers

9 any person has voted in violation of any provision of this

10 title, he or she shall report the violation to the county

11 attorney.  It is my understanding that although there are

12 a number of irregular ballots, no determination of a

13 violation of title 16 has been made by the recorder.

14                Do you see that?

15      A.   Yes.

16      Q.   Is it your understanding that -- is that

17 accurate that -- is that statement accurate as to any

18 determinations that you had made -- your office had made

19 at that time with regard -- with regard to the irregular

20 ballots?

21                MS. AGNE:  Form.

22                THE WITNESS:  Yes, at the time.

23 BY MS. CALLAIS:

24      Q.   Did you come to any other conclusion later about

25 those ballots?
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1      A.   I did not come to any conclusion.  I felt it was

2 most appropriate to discuss -- or to discuss it with

3 someone that had the ability to investigate it.

4 Ms. Fuentes shared her information with me, but

5 thereafter -- and I can't recall if it was before this

6 letter or after -- also communicated to me that she had

7 not communicated those concerns to me.

8                So somewhere in the middle of all of that

9 Ms. Fuentes explained that she had not shared that

10 information with me, so all of that information was then

11 shared with Mr. Grimes.

12      Q.   Just so I can make sure I am clear --

13      A.   Does that make sense?

14                MR. KEREKES:  We are going to find out.

15 BY MS. CALLAIS:

16      Q.   Just so I can be sure I understand, so

17 Ms. Fuentes at some point prior to this letter

18 communicated to you that allegations regarding Nieves

19 Riedel and some issues that -- in connection with ballots

20 that had been collected; is that correct?  That's when she

21 came to the recorder's office which you mentioned earlier?

22      A.   Yes.

23      Q.   And then at some point after that, you had

24 another -- an additional conversation with Ms. Fuentes in

25 which she then told you that she had not had a prior
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1 communication with you regarding ballots that had been --

2      A.   Yes.  I don't believe she said she did not have

3 a communication with me.  She said that she had not

4 relayed those statements to me.

5      Q.   So what -- what was your understanding of that

6 -- of -- at that time, the second time that Ms. Fuentes

7 spoke with you, what was your understanding of what had

8 happened or may have happened?

9      A.   I suppose I have my personal opinion, but I

10 don't -- I don't know.  I relayed what she explained, and

11 I relayed any information I had to Mr. Grimes and

12 ultimately Mr. Jacobs and that included Ms. Fuentes'

13 statement that I had not -- she had not alleged -- made

14 the allegations.

15      Q.   So when she communicated with you the second

16 time, she said that she hadn't -- that -- that she had

17 made no allegations that Nieves Riedel had engaged in any

18 sort of fraud --

19      A.   Yes.

20      Q.   -- in connection with ballot collection?

21      A.   Yes.

22      Q.   And you said you might have your personal

23 opinion.  What was your personal opinion?

24      A.   Well, I believe the allegations ultimately

25 involved the statement that Ms. Fuentes was aware of the
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1 activity because Ms. Fuentes was personally present and

2 participating in the activity, and her allegations

3 involving Ms. Riedel equally involved herself, personally.

4                So I believed that she was less cooperative

5 with any additional information based on the fact that it

6 became clear that the actions she was reporting were in

7 partnership with Ms. Riedel.

8      Q.   Okay.

9      A.   And I believe there was an additional

10 communication -- I don't know if it came -- to the best of

11 my recollection it -- recollection it came from

12 Ms. Fuentes, that my questions as to the issue or

13 additional questions and ultimately the public -- the

14 communications to this issue being public, she called --

15 she stated that I was a dog on the hunt, and there were no

16 further communications with Ms. Fuentes after that.

17      Q.   And when Ms. Fuentes made the statement that you

18 were a dog on the hunt is in reference to the

19 investigation of the allegations --

20      A.   Yeah, asking questions about the allegations.

21      Q.   And did you draw any conclusions either way

22 about whether the allegations Ms. Fuentes was making were

23 true or not or did you simply report them?

24      A.   I didn't see any physical, I guess, evidence, if

25 you will, of any tampering of ballots during this cycle
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1 that this was reported.  I understood Ms. Fuentes'

2 allegations were reported as a -- as she stated, a regular

3 practice in the San Luis area previous to this election

4 cycle, so working through this election cycle and

5 thereafter, I didn't acquire or have in my possession

6 anything that was clearly a tampered -- a tampered with

7 ballot or any information that would assist to confirm or

8 disregard those allegations.

9      Q.   And so did you have any conclusion as to whether

10 or not her allegations were truthful?

11      A.   Did I what?

12      Q.   Did you have any conclusion as to whether or not

13 her allegations were truthful?

14                MS. AGNE:  Form.

15                MS. KARLSON:  Join.

16                THE WITNESS:  I suppose I did not arrive at

17 any conclusions based on the information I had.

18 BY MS. CALLAIS:

19      Q.   And you said you had no evidence or proof during

20 the 2010 election of any ballots being tampered with or

21 thereafter.  Does that include up until the current

22 election cycle into 2016, the most recent election?

23                MS. AGNE:  Form.

24                THE WITNESS:  I would say no.

25 BY MS. CALLAIS:
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1      Q.   What period of time does that include then?

2      A.   I suppose I was referring to this particular

3 election cycle where this was going on.  I didn't have any

4 physical or tangible items that I turned over to law

5 enforcement or county attorney or anyone else that would

6 support the allegations that were made to me verbally.

7      Q.   If you look at the second paragraph after the

8 section I just read, there is a sentence that says:  This

9 does not mean that such a violation did not occur, but it

10 also does not mean that one did.

11                Did I read that correctly?

12      A.   Yes.

13      Q.   At this point when this letter was sent, was

14 that your conclusion as well?

15                MS. AGNE:  Form.

16                THE WITNESS:  Yes.  And I spoke to

17 Mr. Smith when he wrote the letter, but I also expressed

18 some concern to Mr. Smith that we did not --

19                MS. KARLSON:  Objection.  To the extent

20 that she is discussing conversations with counsel, with

21 her own attorney, that should be privileged.

22                MS. CALLAIS:  I don't know if that is your

23 objection to make.  You are not representing her.

24                MR. KEREKES:  Can we talk for just a

25 minute?
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1                MS. CALLAIS:  Sure.

2                (Recess ensued from 4:09 p.m. until

3 4:11 p.m.)

4                MR. KEREKES:  If you wouldn't mind just

5 reading back the question.

6                (The following requested portion of the

7 record was read back by the reporter.)

8                "QUESTION:  At this point when this letter

9 was sent, was that your conclusion as well?"

10                MS. AGNE:  Same objection.

11 BY MS. CALLAIS:

12      Q.   And, Mr. Kerekes, that is referring to this

13 sentence:  This does not mean that such a violation did

14 not occur, but it also does not mean that one did.

15      A.   I had a conversation with Mr. Smith where we

16 expressed concern that we did not have the resources or

17 the investigative authority to make that determination at

18 the point that it was.

19      Q.   And later on in the next paragraph, if you look

20 at the sixth line, it says:  This will allow Ms. Pouquette

21 the opportunity to conduct her investigation and forward

22 her determination to me pursuant to Arizona statute.

23                Did you eventually conduct an investigation

24 with regards to this incident?

25      A.   Due to the conversation I just explained, we
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1 went together to discuss the allegations with Mr. Grimes

2 and asked that he conduct an investigation.

3      Q.   Was it your understanding that Mr. Grimes did

4 conduct an investigation into the matter?

5      A.   Yes.

6      Q.   And were you apprised at any point of the

7 outcome of that investigation?

8      A.   Yes.  Not from Mr. Grimes.

9      Q.   Who -- how did you learn about the outcome of

10 the investigation?

11      A.   I don't know if "outcome" would be the right

12 word, but I verbally had conversations with the agent that

13 was charged with investigating the concerns.

14      Q.   And what was the -- what did you learn in those

15 conversations?

16      A.   A couple of things.  Mr. Jacobs and a gentleman

17 that he worked with spent some time in that community and

18 went through I believe the 143 signatures that didn't

19 match and tried to contact those individuals specifically

20 or independently and then discussed this with them and in

21 combination of the allegations that Guillermina Fuentes

22 had relayed to our office during that cycle of being a

23 practice.

24                Mr. Jacobs -- I had several conversations

25 with Mr. Jacobs.  He would stop by the office every now
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1 and again and ask a question or two.  And he -- there were

2 visual inspections of the signatures that were part of the

3 143, and he expressed some concern as to a complete -- not

4 a complete but some inability to reach some of the

5 individuals and then some of the individuals being

6 slightly uncooperative as to his questions.

7                He was bilingual, so was the gentleman I

8 believe he was working with at the time.  And he would

9 keep me apprised of how many people he was able to contact

10 and what questions he asked, things like that.

11                I don't -- I did not ever see a disposition

12 of that investigation or any type of written report from

13 Mr. Jacobs in regard to this.

14      Q.   Do you know if there were any instances of voter

15 fraud that were prosecuted as a result of that

16 investigation?

17      A.   I was not made aware of any.

18      Q.   Do you know if any -- any prosecutions of voter

19 fraud were reported to the Yuma County attorney's office?

20                MS. AGNE:  Form.  Foundation.

21                THE WITNESS:  I don't know.

22 BY MS. CALLAIS:

23      Q.   So as it stands, after you handed the

24 investigation over to Mr. Grimes and his team, you took no

25 other steps in relation to the investigation outside of
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1 talking with the FBI agents in the process of their

2 investigation?

3                MS. AGNE:  Form.

4                MS. KARLSON:  Form.

5                THE WITNESS:  No.

6 BY MS. CALLAIS:

7      Q.   And you are not aware of the results of that

8 investigation?

9      A.   No.  I am aware of Mr. Jacobs' theories, if you

10 will, from talking with him.  But, no, I was not made

11 aware of any conclusion.  And I believe we never received

12 any type of written report from Mr. Grimes.

13      Q.   And what were the theories that you are aware?

14      A.   Mr. Jacobs expressed some concern in regard to

15 some signatures that were submitted to the office in

16 either a script or print fashion, and reviewing the record

17 of the DMV -- or the -- I'm sorry, the MVD record of the

18 voter or any registration material that the voter

19 submitted to the office, discrepancies between print and

20 script writing of the voter, and in some cases voters that

21 signed their DMV form or registration document in a script

22 fashion and thereafter signed an affidavit on the ballot

23 in a -- in print, where there was not any ability to

24 compare or -- I'm sorry, verify the match for the

25 individual.
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1                He felt that -- he felt that that could be

2 a concern in some instances.

3      Q.   What do you mean by a "concern in some

4 instances"?

5      A.   A voter's record that we have in our possession,

6 being one or the other, our signature on the form that we

7 had received that we were able to compare it to being

8 printed and then a signature on the affidavit being script

9 or vice versa.

10      Q.   Were there any other theories he discussed with

11 you?

12      A.   He discussed with me being told by individuals

13 he was speaking with of the practice that ballots were

14 collected and held by candidates until election day and

15 then dropped at a polling place -- or now it would be a

16 vote center.

17      Q.   And what did he discuss with you about that?

18      A.   He asked me if voter files or reports were

19 submitted to candidates so they were aware of whom had

20 received an early ballot and who had returned an early

21 ballot.  And I explained to Mr. Jacobs how that happens.

22 The parties receive the report showing all the voters that

23 received an early ballot and then weekly receive a report

24 showing which early ballots have been received and

25 processed.
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1                And he explained a process he -- he

2 understood from individuals in the community that the

3 various candidates would take that report, go door to door

4 to collect the ballots and keep them in their possession

5 until the evening of election night -- election day.

6                And the hope is that the opposing candidate

7 is doing the same thing, but hopefully, they are kind of

8 spinning their wheels because this candidate already knows

9 which ballots he has in his possession and has

10 communicated with those voters how -- whom they voted for,

11 so they are aware of how many ballots and votes they are

12 in possession of.

13                So the opposing candidate is going through

14 the same process but hopefully spinning their wheels

15 because they have already collected what they know to be

16 -- or what they have been told to be votes in support of

17 their candidate.

18      Q.   Did he indicate there were any reports of fraud

19 in connection with those collections of ballots?

20                MS. AGNE:  Form.

21                THE WITNESS:  He explained to me the same

22 story that -- a similar story that John Paul Plante --

23 Judge Plante had explained to me, that a few individuals

24 told him that the process of paying for a ballot was

25 prevalent in the community.  But he said he was -- did not
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1 have any success in even obtaining names of people that

2 wanted to talk to him to verify that information or

3 discount it.

4 BY MS. CALLAIS:

5      Q.   Outside of that, were there any other theories

6 that he discussed with you?

7      A.   Those were the only two.

8      Q.   You are not aware of any ultimate conclusions

9 that Mr. Grimes or his team or any of his agents made with

10 regard to the signature mismatch ballots?

11                MS. KARLSON:  Form.

12                MS. AGNE:  Join.

13                THE WITNESS:  No.  We just discussed his

14 concern on the discrepancy between a print and a script

15 signature for an individual voter.

16 BY MS. CALLAIS:

17      Q.   And you are not aware of any ultimate

18 conclusions made by Mr. Grimes and his team at the FBI

19 regarding the Guillermina Fuentes allegation?

20                MS. KARLSON:  Form.

21                MS. AGNE:  Join.

22                THE WITNESS:  He did not communicate with

23 me any conclusion in regard to the process Ms. Fuentes

24 explained.

25 BY MS. CALLAIS:
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1      Q.   So in light of the Fuentes allegations, outside

2 of this investigation by the FBI, did your office take any

3 steps at all -- did these allegations prompt you to take

4 any steps with regard to ballot collection in Yuma County?

5                MS. AGNE:  Form.

6                MS. KARLSON:  Form.

7                THE WITNESS:  No.

8 BY MS. CALLAIS:

9      Q.   After the 2010 election, did you receive any

10 other reports of fraud in connection with ballot

11 collection in Yuma County?

12      A.   Yes.

13      Q.   When was that?

14      A.   I don't recall the exact time frame, but the

15 same individual I mentioned earlier, Mr. Lara, he

16 approached me several times -- maybe a handful of times

17 with the same scenario similar to what Mr. Jacobs

18 explained was occurring in regards to collecting ballots

19 and holding them until election day.

20      Q.   But outside of the collecting ballots and

21 holding them to election day, did you receive any reports

22 of ballot tampering?

23      A.   Mr. Lara made statements to me that he felt some

24 candidates were tampering with ballots.  I asked him

25 specifically for information in regard to names or
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1 specifics, and he did not have any specific information.

2      Q.   About when was that when he reported that to

3 you?

4      A.   Every election.

5      Q.   Every election?

6      A.   I would say 2012, 2014.

7      Q.   And did you see any proof or evidence of ballots

8 that came in to you in 2012, 2014 that had any indication

9 of being tampered with?

10                MS. KARLSON:  Form.

11                MS. AGNE:  Form.

12                THE WITNESS:  No.

13 BY MS. CALLAIS:

14      Q.   Did you reach out to the county attorney's

15 office about the reports Mr. Lara had presented to you?

16      A.   Yes.

17      Q.   And did any investigation result?

18      A.   No.

19      Q.   Did you reach out to Mr. Grimes and his team

20 with regard to the allegations made by Mr. Lara?

21      A.   No, but I should clarify.  Mr. Lara's statements

22 to me were very extremely vague in nature and lacked any

23 specific information with regard to individuals.

24                I was also told by Mr. Lara and another

25 individual by the name of Lorna Brooks that ballots were

[6/13/2017] 2017 0613 R. Pouquette

  Case: 18-15845, 06/04/2018, ID: 10896011, DktEntry: 19-3, Page 67 of 137



67

1 tampered with at the post office and saw no indication

2 that was the case.

3      Q.   Was the allegation that they were tampered with

4 by the postal -- by the people who worked at the post

5 office, the Postal Service employees?

6      A.   I believe so.

7      Q.   Okay.

8      A.   Also, I should clarify another conversation with

9 Mr. Lara involved the post office and his inquiries to me

10 in regard to voters that shared the same post office or

11 shared the same physical address.

12      Q.   What were -- what was that conversation about?

13      A.   He would inquire sometimes as to specific

14 addresses and look at the -- who was registered at a

15 specific address and tell me that individuals -- that

16 there were too many people registered at one address or

17 too many people using the same post office or sharing a

18 post office box.  His statements were that he believed

19 voter fraud was occurring.

20      Q.   Was it your understanding it was because people

21 were sharing the same post office box that he believed

22 voter fraud was occurring?

23                MS. AGNE:  Form.

24                THE WITNESS:  I don't know.

25 BY MS. CALLAIS:
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1      Q.   Did Mr. Lara communicate any other concerns to

2 you?

3      A.   I don't recall.

4      Q.   And did you communicate with anyone at the

5 Secretary of State's office about the concerns that

6 Mr. Lara expressed to you?

7      A.   I do not believe that I did, but I was aware

8 that Mr. Lara was communicating with the Secretary of

9 State's office.

10      Q.   Did you communicate with anyone at the

11 legislature about the concerns that Mr. Lara was

12 expressing to you?

13      A.   I don't believe so.  I think, similarly,

14 Mr. Lara expressed some of these concerns to our local

15 legislators.

16      Q.   Who do you believe he expressed them to?

17      A.   I believe he expressed them to Senator Shooter

18 at the time.  And that's an assumption from a conversation

19 at a meeting where we were present, and Mr. Lara wanted to

20 discuss it, and at the time I was involved in another

21 conversation with someone else.  I don't believe I

22 continued discussing it with him.

23      Q.   Had you ever discussed any concerns about voter

24 fraud in connection with ballot collection with

25 Mr. Shooter -- with Senator Shooter?
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1      A.   I do recall discussing the allegations that were

2 made at some point.  I believe he called me and asked me

3 if it had occurred.

4      Q.   Do you know what -- do you remember what you

5 told him?

6      A.   I don't recall what I told him.  I don't recall

7 we even discussed a specific incident.  I believe he

8 simply asked if his -- if a certain practice was occurring

9 and it was most -- closely related to the process

10 expressed by Ms. Fuentes.

11      Q.   Outside of the allegations that we just

12 discussed that were made by Mr. Lara and the Fuentes

13 allegations, have you had any other reports of fraud in

14 connection with ballot collection in Yuma County?

15      A.   I don't -- I had one report in 2016 regarding an

16 individual's mail being found in a field, and I contacted

17 the sheriff's department and gave them the information of

18 the individual who was reporting that her mail was found

19 in a field.  And the mail was rubber-banded together, and

20 it included five ballots that were sent to her and her

21 family at her residence.

22      Q.   Who was the individual?

23      A.   Christy Cradic.

24      Q.   How did she report that to your office?

25      A.   She came to our office and showed me a picture
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1 on her phone.

2      Q.   Where did she live?

3      A.   I believe she had some of the ballots still with

4 her.  She lived in a rural area east of the city limits.

5      Q.   What was the nature of her report, just that her

6 mail was in a field, or was there any other context that

7 she gave?

8      A.   She expressed to me that she felt her mail was

9 in a field because she was affiliated with a specific

10 party.  I contacted the sheriff's department.  The

11 sheriff's department spoke with her and spoke with me and

12 then contacted me again later to advise that they were

13 having some concerns in the area of mail being stolen or

14 boxes being stolen, I think the actual physical boxes.

15      Q.   The mail that was in the field, the

16 rubber-banded mail together, was it your understanding

17 that those ballots were ballots that had already been

18 voted or that those were unvoted ballots?

19      A.   Those were unvoted ballots.

20      Q.   Those were ballots that the recorder's office

21 would have sent to her?

22      A.   Yes.

23      Q.   Where were there reports of mailboxes being

24 stolen that you are aware of?

25      A.   The sheriff's office had expressed there had
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1 been some thefts of mailboxes in the general vicinity of

2 her residence in that rural area.  I believe it was off of

3 County 15 -- I shouldn't even say that.  It was somewhere

4 in the area.

5      Q.   Did they have any other information about the

6 theft of the mailboxes?

7      A.   Not that they shared with me.

8      Q.   Did they have any information with respect to

9 whether or not all of the mailboxes that were stolen had

10 ballots in them or they were just mailboxes that were

11 stolen?

12      A.   They didn't say whether or not they did or not.

13      Q.   Outside of that incident -- that incident and

14 the Lara incident and the Fuentes incident, were there any

15 other reports that had been made to the Yuma County

16 recorder's office regarding voter fraud in connection with

17 ballots that are collected in Yuma County?

18                MS. AGNE:  Object to the form.

19                THE WITNESS:  No, not in regards to ballots

20 collected.

21 BY MS. CALLAIS:

22      Q.   Are there other reports of voter fraud that you

23 are thinking of?

24      A.   No.  I didn't receive any reports, but in the

25 event we find a discrepancy or issue in regard to a ballot
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1 that appears to be signed by another individual or an

2 individual voting multiple times or signing for another

3 voter in their absence, I forward those to the county

4 attorney's office.

5      Q.   Just to be clear, the -- those indications that

6 -- those incidents that you are referring to, double

7 voting or someone signing a ballot for another person,

8 those can happen with ballots that are mailed in to the

9 recorder's office just as much as a ballot that was handed

10 in to the recorder's office; is that correct?

11                MS. AGNE:  Form.

12                MS. KARLSON:  Foundation.

13                THE WITNESS:  I wouldn't be able to say

14 which -- how they were received, I suppose.

15 BY MS. CALLAIS:

16      Q.   But they could be received either way, a mail-in

17 ballot could be received either way?

18      A.   Yes.

19      Q.   Do you know the outcome of the investigation

20 into Ms. Cradic's -- the theft of her mail or the leaving

21 of her mail in a field?

22      A.   No.

23      Q.   When Ms. Cradic reported that the five ballots

24 had been in a field, did the recorder's office take any

25 steps to issue new early ballots to Ms. Cradic?
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1      A.   Yes, we issued new replacement ballots to

2 everyone in her home I believe.

3      Q.   Do you know if the ballots were voted or not?

4      A.   I can't recall.

5                (Deposition Exhibit No. 3 was marked for

6 identification by the reporter.)

7 BY MS. CALLAIS:

8      Q.   Ms. Pouquette, the court reporter just handed

9 you what has been marked as Exhibit 3.  It is a memo to

10 Bill Kerekes -- I am going to pronounce the name

11 incorrectly -- from Robyn Stallworth Pouquette dated

12 November 9, 2016.  Do you recognize this memo?

13      A.   Yes.

14      Q.   Can you just tell me what it is?

15      A.   It is a memo I wrote to the county attorney's

16 office in regard to a handwritten note that was given to

17 staff over the counter with a few registration forms.

18      Q.   You say on this at the very last sentence in the

19 first paragraph:  The handwritten note gave reason to

20 believe that ballot harvesting may have occurred in

21 violation of election law.

22                Is that correct?

23      A.   Yes.

24      Q.   Can you just explain to me what you meant by

25 that?

[6/13/2017] 2017 0613 R. Pouquette

  Case: 18-15845, 06/04/2018, ID: 10896011, DktEntry: 19-3, Page 74 of 137



74

1      A.   When I -- when I was given the handwritten

2 letter -- or note, I'm sorry, from staff, I saw a notation

3 of addresses and names of voters with a notation "has not

4 received," "has not received ballot," "will go vote at a

5 polling" -- when I saw the handwritten note with the

6 numeric notation of residences associated with voters, I

7 provided it to the county attorney's office and asked that

8 the information be looked into with the investigator

9 within the county recorder's office -- or I'm sorry, the

10 county attorney's office.

11      Q.   Do you know if any investigation was ever

12 performed?

13      A.   Yes.

14      Q.   Do you know the results of that investigation?

15      A.   I was a given a memorandum from Tim White.  I

16 can't recall if it was in relation to that specific

17 incident.

18      Q.   Do you remember what the memorandum said?

19      A.   I don't recall specifically.

20      Q.   Do you remember if there was a determination

21 that an individual was collecting ballots or not?

22      A.   I don't believe so.

23      Q.   You don't believe that a determination was made,

24 or you don't believe that the individual was collecting

25 ballots?
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1                MS. AGNE:  Form.

2                THE WITNESS:  I don't know if a

3 determination was made.  I received several memos from

4 Mr. White or -- in regard to a few things I sent to the

5 county attorney's office, and I can't recall -- I can't

6 even recall if actually he gave me a response back to that

7 specific one.  I believe that he did, but I don't recall

8 what he said, and I was not made of aware of any

9 determination that collection had occurred.

10 BY MS. CALLAIS:

11      Q.   Outside of this letter and the different

12 allegations we have been talking about, before 2016 when

13 H.B. 2023 went into place, are you aware if there was a

14 practice of collecting ballots throughout Yuma County?

15                MS. KARLSON:  Form.

16                MS. AGNE:  Join.

17                THE WITNESS:  I was told verbally that

18 there was a practice in particular areas of collecting

19 ballots.

20 BY MS. CALLAIS:

21      Q.   What particular areas?

22      A.   San Luis.

23      Q.   Any other areas?

24      A.   I don't believe so.

25      Q.   Were you given any information as to who
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1 collected ballots or why the practice existed?

2                MS. AGNE:  Form.

3                THE WITNESS:  Only -- no, I was not given

4 information as to who collected ballots.  If I was -- oh,

5 Mr. Jacobs -- that conversation with Mr. Jacobs and the

6 theory regarding the collection by the opposing candidates

7 was the only process that was shared with me.

8 BY MS. CALLAIS:

9      Q.   Ms. Pouquette, are you familiar with a bill

10 called S.B. 1412 that was introduced in 2011 by Don

11 Shooter -- Senator Don Shooter that focused on the

12 collection of ballots?

13      A.   Yes.

14      Q.   Did you ever have any conversations with Senator

15 Shooter regarding that bill?

16      A.   I believe that I did.

17      Q.   What do you recall about those conversations?

18      A.   I don't recall any specifics about the

19 conversations.  I do recall discussing with him the

20 process that had been relayed to me as to why collection

21 occurred.

22      Q.   What is the process that you are speaking of?

23      A.   As a strategy for campaigns, opposing

24 candidates.

25      Q.   Did you support S.B. 1412?  Did you have any
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1 position with respect to S.B. 1412 when it was drafted?

2      A.   When it was drafted -- what ended up occurring

3 was that the Recorders Association and AACO -- I don't

4 believe we formally took a position because there was

5 originally language within the bill that required

6 elections officials or the recorder's office to accomplish

7 different -- specific tasks related to acquiring

8 identifications of individuals that may have -- or may be

9 in possession of ten or more ballots, things like that.

10                And there was some problematic issues with

11 that from a procedural standpoint with both the recorders'

12 offices and the elections department, and so there was a

13 lot of conversations in trying to get some of that

14 language omitted from any type of legislation, and the

15 Recorders Association felt that it was an extremely

16 political issue that we did not want to take a position

17 on.

18      Q.   Do you know if the Recorders Association ever

19 did any studies on the impact that S.B. 1412 would have on

20 minority communities in Arizona?

21      A.   No.

22      Q.   Do you know if there were any concerns about the

23 impact that S.B. 1412 may have on minority communities and

24 their ability to vote via early ballot in Arizona?

25                MS. AGNE:  Form.  Foundation.
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1                MS. KARLSON:  Form.

2                THE WITNESS:  I don't know.

3 BY MS. CALLAIS:

4      Q.   Are you familiar with the preclearance process

5 for section -- under section 5 of the Voting Rights Act?

6      A.   Yes.

7      Q.   What is your understanding of that?

8      A.   Submission of preclearance requests to the DOJ

9 from election offices -- if -- to change any procedure or

10 elections would be subjected to submitting for

11 preclearance of polling places and locations for voting

12 centers.

13      Q.   Have you ever had to go through the preclearance

14 process in Yuma County?

15      A.   Yes, I went through the process to change an

16 envelope for the early ballots.

17      Q.   Were you the person in charge of ushering

18 through the preclearance materials or process in Yuma

19 County?

20      A.   No.

21      Q.   Who was that in your office?

22      A.   Bill Kerekes.

23      Q.   Are you aware that S.B. 1412 after it was passed

24 it also went through the preclearance process -- the DOJ

25 preclearance process?
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1      A.   Yes.

2      Q.   Did you have any contact with anyone at DOJ

3 regarding S.B. 1412 during the preclearance process?

4      A.   I don't recall.

5                (Deposition Exhibit No. 4 was marked for

6 identification by the reporter.)

7 BY MS. CALLAIS:

8      Q.   Ms. Pouquette, the court reporter just handed

9 you what has been marked as Exhibit 4.  At the top, it

10 says "Not Confidential, Memorandum of Telephonic

11 Communication."  It is dated 6/22/2011.  It is by attorney

12 analyst John Powers.  I will represent to you that this is

13 a memorandum which catalogues a conversation that John

14 Powers had with an employee at the Yuma County recorder's

15 office.  Have you ever seen this before?

16      A.   No.

17      Q.   So if you look at the top right, it says,

18 "Title/Organization."  It says, "employee, Yuma County

19 Recorder's Office."

20                I will just give you a second if you want

21 to read through it since you have never seen it before,

22 and I will ask you a couple of questions about it.

23                MS. KARLSON:  While she takes a minute to

24 read, do we have a Bates number for this?  Was it ever

25 disclosed?
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1                MS. CALLAIS:  This was part of the DOJ

2 preclearance file.

3                MS. KARLSON:  Okay.  Thank you.

4 BY MS. CALLAIS:

5      Q.   You can just let me know whenever you are ready.

6                So if I could just direct your attention to

7 the first paragraph, it says that the person who

8 Mr. Powers spoke with says they have been working at the

9 county recorder's office for about 14 years and was not

10 working there in the 2010 election cycle but will pass on

11 any information to the county recorder in case they can

12 help.

13                Do you, based on that description, have any

14 idea as to who the employee might have been who spoke with

15 Mr. Powers?

16                MS. AGNE:  Form.

17                THE WITNESS:  No.  I guess I am confused by

18 the date of the communication.

19 BY MS. CALLAIS:

20      Q.   By it being in 2011?

21      A.   Yes.  The employee identifying themselves as

22 having worked there for 14 years would have been there

23 during the 2010 election cycle.  I can't -- I don't know

24 who that would have been.

25      Q.   Do you know if any employee ever passed on
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1 information to you regarding a call from DOJ in connection

2 with the preclearance of S.B. 1412?

3      A.   I don't recall being told.

4      Q.   So with respect to that, I take it you never had

5 a conversation with Mr. Powers with regarding S.B. 1412?

6      A.   I don't believe I did.

7      Q.   In the third paragraph, it says -- if you look

8 on the fourth line, at the end of that sentence, it says:

9 The exception to that is the City of Marin, where people

10 do tend to bring up vote-by-mail ballots in groups.  It is

11 a smaller city of about 15,000 persons.  It is near the

12 border of Mexico, and almost everyone is Hispanic.

13                Do you agree with that statement?

14      A.   No.

15      Q.   What is your disagreement with that statement?

16      A.   I don't know where the City of Marin is.

17      Q.   So you don't have a basis to agree or disagree

18 with any of it?

19      A.   No.  I would just say we don't have a

20 jurisdiction.  We conduct elections for whoever goes by

21 that name.

22      Q.   You don't know if they were referring to a

23 different jurisdiction or if --

24      A.   I don't know.

25      Q.   The next sentence:  The claims of voter fraud in
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1 Yuma are overblown, and behind the scenes reflect a battle

2 for power between different political groups.

3                Do you agree with that statement?

4      A.   I don't agree or disagree.

5      Q.   You have no opinion on it?

6      A.   No, I -- without a basis for what exact scenario

7 we would be discussing, then, no.

8      Q.   Are you aware of two later bills, S.B. 1003 and

9 H.B. 2305, that also involved ballot collection in 2013?

10      A.   Yes.

11      Q.   What is your understanding of those bills?

12      A.   I really don't specifically remember what was

13 different in the other one other than resubmitting similar

14 legislation.

15      Q.   Do you remember if the Recorders Association was

16 in support of those bills or not?

17      A.   I don't recall.  I believe we were -- we did not

18 formally take a position on any of the bills in regard to

19 ballot harvesting.

20      Q.   Then we touched on it a little bit, but are you

21 familiar with H.B. 2023 that was passed in 2016?

22      A.   Yes.

23      Q.   What is your understanding of that bill?

24      A.   It prohibits collection of ballots from any

25 individual that does not serve in some familial -- have a
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1 familial relationship or fiduciary responsibility over the

2 individual voter whose ballot they are carrying.

3      Q.   Did you participate in any way in the

4 legislative process that resulted in H.B. 2023?

5      A.   No.

6      Q.   Did you have any conversations with legislators

7 about H.B. 2023?

8      A.   I don't know that I did.  I perhaps did.  I

9 don't recall specifically.  We did have several

10 conversations amongst each other over concerns in how to

11 -- how it would affect our process and not knowing whether

12 or not individuals were related or otherwise taking care

13 of -- or a caretaker for an individual and what role --

14 what responsibility that would place on the recorder's

15 office or the election individuals, including poll

16 workers, and what burden that may have that we were

17 unprepared to take.

18      Q.   Did you have any conversations regarding the

19 impact of H.B. 2023 on minority voters in Arizona?

20      A.   I don't believe so.

21      Q.   Do you know if the Recorders Association ever

22 did any studies on the impact that H.B. 2023 might have on

23 minority voters in Arizona?

24                MS. AGNE:  Form.

25                MS. KARLSON:  Join.
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1                THE WITNESS:  No.

2 BY MS. CALLAIS:

3      Q.   No, it did not do any studies?

4      A.   No.

5                (Deposition Exhibit No. 5 was marked for

6 identification by the reporter.)

7 BY MS. CALLAIS:

8      Q.   Ms. Pouquette, the court reporter has just

9 handed you what has been marked as Exhibit 5.  It is an

10 e-mail from Wendy John to Robyn Stallworth Pouquette and a

11 number of other individuals dated Monday, January 25,

12 2016, at 12:24 p.m.; is that correct?

13      A.   Yes.

14      Q.   I will just direct you to the e-mail that is at

15 the bottom of that which is the one from you, from Robyn

16 Stallworth Pouquette, sent on that same date, Monday,

17 January 25, 2016.  Is that your e-mail address?

18      A.   Yes.

19      Q.   So in that first paragraph, it says -- in the

20 last sentence:  I wanted to review some information from

21 Yuma County to ensure that each of you is aware of the

22 challenges I face with regard to the supposed ballot

23 harvesting and suggested information regarding fraud.

24                Did I read that correctly?

25      A.   Yes.
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1      Q.   Can you just explain what information you wanted

2 to review?

3      A.   I communicated with the recorders -- I don't

4 know if it was after this e-mail or before, but we had

5 conversations in regard to the complaints that were

6 received from San Luis, both the process Ms. Fuentes

7 explained and statements made by Mr. Lara.  Those are the

8 first ones that pop in my mind.

9                But I explained to the county recorders

10 some of those complaints and expressed concern regarding

11 those complaints coming in without concrete information

12 that would allow anyone to determine whether or not voter

13 fraud had occurred.  But I was extremely concerned over

14 the -- without disregarding the concern that it could have

15 been occurring, concerned over the ability of any of us to

16 take identifications and otherwise identify individuals

17 who may carry ballots or have collected ballots.

18                I also explained to them the process that

19 Mr. Jacobs explained to me.  I believe we actually talked

20 about at this at a meeting, the process Mr. Jacobs

21 explained of the strategy of the collection to kind of

22 keep up with -- or stay ahead of the opposing candidate

23 and then drop the ballots at the last minute.

24                Election results are a concern also because

25 you want to encourage voters not to turn them in at the
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1 last minute, so if that strategy -- that -- that practice

2 were taking place as a strategy for a specific candidate

3 trying to discourage the timing of those ballots being

4 dropped off, delaying election results and communicating

5 that education to the voters.  We had several

6 conversations about this actually.

7      Q.   Did you reach any conclusions from those

8 conversations as a group?

9      A.   I don't recall.  I just do recall there being a

10 consensus that we were not able to -- we were not really

11 able to find a -- I guess a common ground on deterring any

12 type of activity that could be perceived as voter fraud

13 and being able to I guess not disenfranchise any voters

14 and their abilities to vote and trying to give more

15 options.

16                Actually there was a lot of ideas even

17 before this point from other recorders in acquiring the

18 ballot boxes in the areas I explained earlier.

19      Q.   What do you mean when you say "a lot of ideas"

20 regarding the ballot boxes?

21      A.   We didn't previously have ballot boxes to drop

22 off other than the post office, so some of the other

23 counties have several in different places, and I explained

24 to them I felt that some of the frustration is because

25 there was not a physical mail delivery in those areas, and
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1 so I guess we tried to come up with some ways that made it

2 more convenient to drop the ballots somewhere.  I think

3 all of those were kind of part of our conversations.

4      Q.   When you say "frustration," what are you

5 referring to?

6      A.   The statements that were made to me by others

7 saying they felt ballot collection was happening

8 inappropriately or collection of ballots occurring in San

9 Luis was occurring.

10      Q.   Did you have any frustrations -- did anyone

11 express frustration with regard to the placement of ballot

12 boxes?

13      A.   Oh, yes.

14      Q.   What were they?

15      A.   The first ballot box I placed, I read on

16 Facebook that an individual in San Luis thought it was

17 stupid because you could just pick it up and take it with

18 you.

19      Q.   The ballot box?

20      A.   Yeah.  And that it was not secure.

21      Q.   Are the ballot boxes secure?

22      A.   Yes.  The specific ballot box -- it was the

23 first to be placed there at the library, and the

24 individual posted a comment on Facebook that we were not

25 -- that it was stupid because once it has ballots in it,
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1 you could just pick it up and walk off with it or take it.

2 It was secured with concrete actually.

3                Then the other placement of ballot boxes --

4 I got phone calls from individuals just asking that it be

5 placed at their place of business or a different location

6 or a better location, so ...

7      Q.   You can't please everybody?

8      A.   No.

9      Q.   Do people in the communities where the ballot

10 boxes are located, do they utilize those?

11      A.   They are utilized.  They are not utilized in

12 high volume, no.  I think they are fairly new too, so --

13 they have been through a couple of election cycles.

14      Q.   When did you get the first one?

15      A.   2012.

16      Q.   That was in -- where was that?  Which one was

17 that one?

18      A.   I believe that is the one we placed in San Luis.

19 I can't recall the exact date, but it was a few years ago.

20      Q.   Do you take any steps to advertise the ballot

21 boxes to individuals in those communities?

22      A.   Yes.

23      Q.   What steps are those?

24      A.   We do a -- we do some voter outreach at schools

25 and different civic organizations, and then we placed a --
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1 we put a brochure together for the last election that I

2 think listed the drop boxes and put it on our website in

3 conjunction with the list of vote centers.

4      Q.   You mentioned earlier when you were talking

5 about the discussions you had with the rest of the county

6 recorders that you expressed to them about the Lara

7 allegations and the fact that there was no concrete

8 evidence.  Is it your understanding there was no concrete

9 evidence -- or that you had no concrete evidence of any

10 fraud in connection with the Lara allegations or the

11 Fuentes allegations?

12                MS. AGNE:  Form.  Foundation.

13                THE WITNESS:  I guess I was not -- in

14 regard to Mr. Lara, I was not given specific information

15 to say whether or not those were accurate.

16 BY MS. CALLAIS:

17      Q.   When you say "those," do you mean his

18 allegations?

19      A.   Yes.

20      Q.   In the conversations that you had with the

21 county recorders that we just discussed, did you have

22 those with any other individuals, any members of the

23 legislature?

24                MS. AGNE:  Form.

25                THE WITNESS:  I don't believe so.  I do
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1 recall a conversation with Ms. Fernandez -- Charlene

2 Fernandez, only as it related to placement of ballot boxes

3 and the lack of physical mail delivery in Somerton and San

4 Luis.

5 BY MS. CALLAIS:

6      Q.   What do you recall about that?

7      A.   She shared some ideas that she felt were

8 appropriate for location of ballot boxes, and I did

9 communicate with her what my ultimate decision was on

10 placing them.

11                (Deposition Exhibit No. 6 was marked for

12 identification by the reporter.)

13 BY MS. CALLAIS:

14      Q.   So, Ms. Pouquette -- actually, do you want to

15 take a five-minute break?  We have been going for a while

16 now.

17      A.   Sure.

18      Q.   I don't think it will be too much longer

19 afterwards.

20      A.   Okay.

21                (Recess ensued from 5:11 p.m. until

22 5:24 p.m.)

23 BY MS. CALLAIS:

24      Q.   Ms. Pouquette, the court reporter has just

25 handed you what has been marked as Exhibit 6, and at the
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1 top it says:  Arizona Association of County Recorders,

2 Meeting Minutes, June 22, 2016.

3                Have you seen this document before?

4      A.   Yes.

5      Q.   What is it just generally?

6      A.   They are minutes from one of our -- our summer

7 meeting for 2016 during the AACO conference.

8      Q.   Do you remember a discussion during that meeting

9 regarding H.B. 2023?

10      A.   Yes.

11      Q.   What is your general recollection of that

12 discussion?

13      A.   For each of the meetings, Trey Williams or Megan

14 Kintner gives an overall of any of the bills that affect

15 county recorders in any way and their current status.  He

16 explained H.B. 2023 being enacted and clarifying that poll

17 workers do not have any type of role to enforce the bill,

18 which was a concern.

19      Q.   What was the concern?

20      A.   There was a concern in previous language in the

21 other versions of this type of bill that they were going

22 to -- legislators would give additional responsibility to

23 the recorders, election officials or poll workers that

24 would require them to have to ask a voter for

25 identification if they believed they had more than the
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1 allowable number of ballots or give additional tasks to an

2 already kind of overwhelmed poll worker to then accomplish

3 something else during the day.

4                And the recorders always maintained that

5 they didn't -- they would be continuing their practice of

6 verifying ballots as they came in, the bill itself not

7 affecting any process of verification of those early

8 ballots.

9      Q.   If you look at the second page of that document,

10 the very first minute, it says:  Drop boxes could become

11 an issue with this bill.

12                Do you know what that means, what that

13 refers to?

14      A.   Yes.

15      Q.   What is that?

16      A.   To be honest, the conversation about drop boxes

17 was they are -- for communities without physical mail

18 delivery, the drop boxes are kind of a solution to offer

19 an option to the voters in outlying areas and even -- I

20 know there is many here in Maricopa County, but recorders

21 were concerned that legislators were going to fight this

22 out to a point that suggested removal of drop boxes or

23 using drop boxes to allow voters to drop their ballots,

24 and the recorders did not want to go in that direction and

25 let any of the drop boxes become an issue because the
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1 question was enforcement of 2023.

2      Q.   Why was there a concern about the removal of

3 drop boxes?

4      A.   Because an individual voter could collect 50

5 ballots and drop them in a drop box without being on

6 anybody's radar I guess as far as making sure that they

7 were a family member or caretaker.  We didn't want that to

8 be posed in the future to give recorders additional I

9 guess liability in that regard.

10      Q.   Is it your understanding that the recorders

11 wanted to keep the drop boxes that were in place?

12      A.   Oh, yes, absolutely.

13      Q.   Why is that?

14      A.   Just to allow the voters an option of placing

15 their ballot in a convenient location in the event the

16 mail delivery was not available or voters did not trust

17 the Postal Service.

18      Q.   In your work as county recorder have you heard

19 of voters who do not trust the Postal Service?

20      A.   Yes.

21      Q.   What have you heard about that?

22      A.   I have heard statements along the lines of "We

23 need drop boxes because our constituents don't trust the

24 mail," and I have heard -- similar to a previous statement

25 I made that voters don't trust the mail because postal
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1 workers will tamper with your ballot.

2      Q.   Is it your understanding in those situations

3 that the drop boxes are viewed as more secure than the

4 post office?

5      A.   I wouldn't say that.  I would think it adds an

6 option.

7      Q.   Do you think the concrete is --

8      A.   I don't know.

9      Q.   -- the concrete on which they are secured helps?

10      A.   So far.

11      Q.   The next one says:  A lot of legal counsels have

12 responded with not to mess with enforcing the bill because

13 it is a complicated issue to address.

14                Do you know what is meant by that

15 statement, or what is your understanding of it?

16      A.   I don't recall exactly where we went with the

17 conversation that made it any more complicated than it

18 normally is, but the scenarios I expressed to you are kind

19 of the similar issues.

20                There is no recorder in the room that ever

21 disagreed with the principle -- disapproval of a practice

22 that allowed ballot harvesting or intimidation of voters

23 for collection of ballots, but the solutions posed had

24 created in the past conflict between the legislature and

25 our departments, because we are unable to make copies of
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1 people's IDs at the polling places, we are unable to

2 approach voters to ask for identification because they are

3 dropping off an early ballot.  Those things are in

4 violation of the law.

5                So enforcement was a complicated issue.  I

6 would say that probably is the biggest point we discussed

7 was the complication of enforcement, and the recorders

8 were pleased that the previous language in previous

9 versions was not included as to require anyone to take

10 additional steps to, I guess, find out if someone was

11 collecting ballots, if that makes sense.

12                There was also communication with voters

13 all the time, and this is -- for me, that we have not had

14 issues with the Postal Service and feel that the process

15 of placing the ballot in the mail was secure.  And there

16 is new automation processes that allow tracking of ballots

17 and those type of things to give some piece of mind to a

18 voter to place the ballot in the mail and get it returned

19 promptly.

20      Q.   Do you know when those were implemented?

21      A.   No.  Not all the counties have the capability

22 but the Postal Service has a service that allows that if

23 you have the technology to accomplish it.

24                And we have not had any glaring issues with

25 the post office as far as bringing the ballots when they
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1 are voted.  We didn't want to foster a disbelief among

2 voters to distrust the Postal Service.

3                I think we have all heard a lot of

4 conspiracy theories about receipt of ballots or

5 distribution of ballots, and we didn't want to -- the drop

6 boxes are an option.  We didn't want to approach it as an

7 option because we didn't trust the Postal Service.  So I

8 think those are constantly -- juggling those perceptions

9 by voters.

10                (Deposition Exhibit No. 7 was marked for

11 identification by the reporter.)

12 BY MS. CALLAIS:

13      Q.   Ms. Pouquette, the court reporter has just

14 handed you what has been marked as Exhibit 7, and the

15 title says Ballot Harvesting Enforcement Procedure

16 Discussion.  And I will represent to you this was produced

17 to the plaintiffs in this case by your office.  Have you

18 seen this before?

19      A.   I believe so.

20      Q.   What is it?

21      A.   I believe it was an agenda of a conversation

22 that we intended to meet about H.B. 2023 with the acting

23 elections director, deputy county administrator, the

24 county attorney's office and myself.

25      Q.   Who was involved in the -- which individuals
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1 were involved in the conversation?

2      A.   Deputy county administrator Paul Melcher,

3 interim elections director Mary Martinez, myself and chief

4 civil deputy Bill Kerekes.

5      Q.   Do you know when the meeting took place?

6      A.   The summer of 2016.

7      Q.   What was discussed with regard to enforcement of

8 H.B. 2023 at this meeting?

9                MS. AGNE:  To the extent that calls for

10 attorney/client privilege advice, I think that should be

11 addressed.

12                MS. CALLAIS:  That is not your objection to

13 make.  You are not representing Ms. Pouquette.

14                MR. KEREKES:  What exactly are you asking

15 about?

16                MS. CALLAIS:  I am asking her what general

17 discussion took place regarding enforcement at the

18 meeting.

19                MR. KEREKES:  By who?

20                MS. CALLAIS:  Amongst her and whoever was

21 present.  If there is specific conversations with counsel,

22 she certainly doesn't need to relay those.

23                MR. KEREKES:  You want to step out for just

24 a minute?

25                THE WITNESS:  Yes.
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1                (Recess ensued from 5:38 p.m. until

2 5:40 p.m.)

3 BY MS. CALLAIS:

4      Q.   Ms. Pouquette, looking at this agenda that we

5 were just discussing, it says that you gave a report on

6 any procedures that your other county recorders were

7 considering.  Do you remember what you discussed at this

8 meeting?

9      A.   I did discuss the conversation with the other

10 recorders in regard to an intent to continue to process --

11 nothing in the bill changed the process of the early

12 balloting -- or early ballot receipts and verification in

13 the recorders' offices, so I explained that the other

14 recorders were going to continue business as usual and

15 process and verify what came in as voted.

16      Q.   Then there was a report from Mary on any

17 procedures she has knowledge of from other elections

18 officials.  Do you remember what that report was?

19      A.   I don't recall.

20      Q.   And you said there was some next steps to

21 determine the course of action regarding the procedure and

22 enforcement.  Do you know what next steps were taken?

23      A.   None.

24      Q.   None.

25                So what happened after this meeting?
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1      A.   Nothing in relation to the meeting.

2      Q.   And nothing in relation to the enforcement of

3 H.B. 2023?

4      A.   We took no enforcement action at all.

5      Q.   Do you see No. 5, there is a discussion

6 regarding procedure for early ballot exchanges and board

7 exchanges?  Do you know what that is in reference to?

8      A.   Yes.  We extensively discussed a new procedure

9 that would allow our office to transfer verified and voted

10 early ballots over to the elections department for early

11 board and make sure that transfer sheets were properly

12 signed and sent back.  And in the event the early board

13 found a discrepancy from what we provided them, a

14 notification process that made it more efficient for us to

15 correct the record.

16                And I guess as -- an example would be, my

17 ballot went over, I am on the list for the batch that my

18 ballot is here for the early board to process, and when

19 they get through the batch -- each batch is 50 ballots,

20 they have processed 50 ballots, and mine is not there, but

21 another voter's that may be a similar -- a digit off from

22 my voter ID number is there, and they -- thereafter, have

23 to notify our office that we checked in a ballot for a

24 voter incorrectly.

25      Q.   Who checked it in incorrectly?
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1      A.   Well, that situation I explained would be a

2 scenario where the ballots went over and the early board

3 needs to notify us that our batch report is incorrect.

4 There is -- either a ballot is not part of that batch, or

5 there is a ballot that is part of that batch that is not

6 on our report.

7      Q.   What is the early board?

8      A.   Oh, the early board is the board of -- the

9 elections department conducts -- I'm sorry, supervises an

10 early board to process all of the ballots once they are

11 voted, and they separate the ballot from the affidavit

12 envelope and then thereafter audit that our reports match

13 their reports and then they are tabulated.  So those are

14 the individuals that are paid, I guess, as poll workers

15 would be the best way to explain it.

16      Q.   When do they -- are they permanent employees

17 or --

18      A.   No.

19      Q.   They are temporary employees?

20      A.   Yes.

21      Q.   When do they -- what period of time do they work

22 during the election cycle?

23      A.   I believe they start tabulating -- they start

24 processing their early ballots a few weeks before election

25 day and then they tabulate -- gosh, I think the elections
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1 department starts tabulating a week before, ten days

2 before, something like that.

3                (Deposition Exhibit No. 8 was marked for

4 identification by the reporter.)

5 BY MS. CALLAIS:

6      Q.   Ms. Pouquette, the court reporter has just

7 handed you what has been marked as Exhibit 8.  And I will

8 represent to you that this is an -- this exhibit was

9 produced to us from your office.  It is entitled -- it

10 says, "7 Tyler licenses," at the top, "Ballot Harvesting."

11                Have you ever seen this document before?

12      A.   No.

13      Q.   Just take a second to look through it and then I

14 will ask you a couple of questions.

15                MR. KEREKES:  Do you want to talk about

16 this or do you want to see what the questions are?

17                THE WITNESS:  Sure.

18 BY MS. CALLAIS:

19      Q.   Ms. Pouquette, this looks like a series of notes

20 that took place in connection with a meeting that took

21 place on 7/14/16, which is the date that is off to the

22 left.  Does that sound accurate to you?

23      A.   I don't know.

24      Q.   There is a list here which says -- the top says

25 "Ballot Harvesting," and then it says "Risk, perception of
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1 voter intimidation, possible bad press resulting from PW

2 questioning, possibly minority issue?"  And then it has a

3 list of possible treatments.

4                Did I read that correctly?

5      A.   Yes.

6      Q.   Do you know what might have been meant by the

7 statement "perception of voter intimidation," the risk?

8                MS. KARLSON:  Objection.  Foundation.

9                MS. AGNE:  Join.

10                MR. KEREKES:  You can go ahead and answer.

11                THE WITNESS:  I don't know.  But I didn't

12 make these notes so -- and it was not disclosed from my

13 office.

14 BY MS. CALLAIS:

15      Q.   It -- I will represent to you it came from the

16 subpoena that we sent to your office, so this was a set of

17 documents that was sent to us -- a set of documents sent

18 to us from you.

19      A.   This particular document was not sent from my

20 office.  I don't know if it was received from the

21 elections department perhaps but not from my office.

22      Q.   Okay.

23      A.   So I guess I couldn't speak to the -- I guess I

24 just couldn't speak to the content of what -- what is in

25 it.
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1      Q.   Do you have any idea what it might mean by the

2 comment "possible minority issue"?

3                MS. KARLSON:  Foundation.

4                MS. AGNE:  Join.

5                THE WITNESS:  I think I would be making an

6 assumption.  I don't know.

7 BY MS. CALLAIS:

8      Q.   What would your assumption be?

9                MS. AGNE:  Foundation.

10                MS. KARLSON:  Join.

11                THE WITNESS:  I am assuming that this is

12 notes taken from someone else that was in the meeting with

13 us that we -- I am assuming these notes were made by Paul

14 Melcher who maybe at the time was serving as the interim

15 elections director.  I don't recall.  I would assume he

16 has identified risks associated with whatever

17 determination would be made in handling implementation or

18 I guess the enactment of 2023.

19 BY MS. CALLAIS:

20      Q.   At the meeting that he took notes at, were there

21 any minority -- or any issues discussed regarding

22 minorities?

23                MS. KARLSON:  Foundation.

24                MS. AGNE:  And form.  Join.

25                THE WITNESS:  I really don't recall that
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1 there were specifically.

2 BY MS. CALLAIS:

3      Q.   Do you recall any discussions of voter

4 intimidation?

5                MS. AGNE:  Form.

6                THE WITNESS:  I don't recall any

7 discussions of voter intimidation at this particular

8 meeting, but I recall having a conversation about that

9 with the recorders in regard to ballot harvesting.  And I

10 think I mentioned that we did not want to proceed in a

11 fashion that allowed or I guess required poll workers or

12 elections staff to approach voters in some fashion to

13 inquire if a law was being broken.

14 BY MS. CALLAIS:

15      Q.   When you say "this particular meeting," just

16 what meeting are you referencing?

17      A.   I guess I am making an assumption that -- the

18 agenda that I explained myself, Mary Martinez, Paul

19 Melcher and Bill Kerekes were present for, I guess I am

20 making an assumption that these notes were produced from

21 that meeting.

22      Q.   At that meeting, do you remember if there was

23 any discussion of bad press resulting from questioning --

24 poll worker questioning?

25                MS. KARLSON:  Objection.  Foundation.
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1                MS. AGNE:  Foundation.

2                THE WITNESS:  I don't recall if we did or

3 not.  Most any election conversation we have a

4 conversation about perception in the media, but I don't

5 know if it was part of this.

6 BY MS. CALLAIS:

7      Q.   Then you testified earlier that you didn't take

8 any enforcement action with respect to H.B. 2023?

9      A.   Yes.

10                MS. CALLAIS:  If you give me five minutes,

11 I think I might be done.  Let me check for a second.

12                (Recess ensued from 5:52 p.m. until

13 5:54 p.m.)

14                (Deposition Exhibit No. 9 was marked for

15 identification by the reporter.)

16 BY MS. CALLAIS:

17      Q.   Ms. Pouquette, the court reporter has just

18 handed you what has been marked as Exhibit 9.  It is a

19 letter from the Arizona County Recorders Association dated

20 January 23, 2017, to Secretary Reagan, and it is signed by

21 all 15 county recorders.  And if you look at the last

22 page, there is a signature from Robyn Pouquette, Yuma

23 County recorder.  Is that your signature?

24      A.   Yes.

25      Q.   Did you sign this letter?
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1      A.   Yes.

2      Q.   Did you agree with the statements in this letter

3 once you signed it?

4      A.   Yes.

5                MS. CALLAIS:  That's all I have.

6

7                        EXAMINATION

8 BY MS. AGNE:

9      Q.   Ms. Pouquette, my name is Sara Agne.  I

10 represent the intervenor defendants in this matter.  I

11 will try to be as quick as possible here.

12                You mentioned Christy Cradic here earlier

13 and that she felt she was targeted because of her

14 affiliation with a particular political party.  Do you

15 know which political party that was?

16      A.   Republican.

17      Q.   When did she contact you?

18      A.   I don't recall the exact date.

19      Q.   Before the November 2016 general election?

20      A.   Yes.

21      Q.   After the 2016 primary election?

22      A.   I believe it was after August.

23      Q.   So it would have been general election unvoted

24 ballots found?

25                MS. CALLAIS:  Objection.  Foundation.
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1                THE WITNESS:  I don't -- I guess I can't

2 recall if it was primary or general.

3 BY MS. AGNE:

4      Q.   Did she turn over the picture that was on her

5 cell phone to you or just show it to you?

6      A.   She showed it to me.

7      Q.   And didn't give you a copy?

8      A.   I think I made a copy -- no, I didn't.  I

9 believe -- I believe she left the ballots with me and I

10 gave them to the sheriff's department, but she had a

11 picture on her phone.

12      Q.   The ballots that were found in the field?

13      A.   Yeah.

14      Q.   And her family was given replacement ballots?

15      A.   Yes.

16      Q.   Pictures she retained on her phone?

17                MS. CALLAIS:  Objection.  Form.

18                THE WITNESS:  I can't say.  I don't know.

19 BY MS. AGNE:

20      Q.   But the picture was not given to the sheriff's

21 office, to your knowledge?

22                MS. CALLAIS:  Objection.  Form.

23 Foundation.

24                THE WITNESS:  I don't know if the sheriff's

25 department talked to her outside of my presence.  I don't
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1 know.

2 BY MS. AGNE:

3      Q.   Guillermina Fuentes, you previously testified

4 about her.  Is it your understanding that she was making

5 admissions against her own self-interest?

6                MS. CALLAIS:  Objection.  Form.

7 Foundation.  Objection to the extent it calls for some

8 sort of legal conclusion.

9                THE WITNESS:  Can you repeat that question?

10 BY MS. AGNE:

11      Q.   Sure.  Guillermina Fuentes was talking to you

12 and writing about activities she herself had engaged in,

13 so is it your understanding that she was talking about

14 these things possibly against her own self-interest in

15 doing so?

16                MS. CALLAIS:  Same objections.

17                THE WITNESS:  Yes.

18 BY MS. AGNE:

19      Q.   You believed her when she made those statements?

20                MS. CALLAIS:  Objection.  Form.

21                THE WITNESS:  I guess on the -- I guess

22 what she explained that day, I suppose I did believe her.

23 BY MS. AGNE:

24      Q.   I am going to ask you to turn back to Exhibit 3

25 to your deposition.  It is a memorandum from you to Bill
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1 Kerekes.  Last line of the first full paragraphs reads:

2 The handwritten note gave reason to believe ballot

3 harvesting might have occurred in violation of election

4 law.

5                The election law you are writing about

6 there is H.B. 2023?

7      A.   Yes.

8      Q.   I ask you to turn back to Exhibit 4 to your

9 deposition.  It is a memorandum of telephonic

10 communication.  First line of the second paragraph, the

11 employee referred to is not familiar with S.B. 1412.  Did

12 I read that correctly?

13      A.   Yes.

14      Q.   Last line of that document:  The issue could

15 become a (sic) bigger in the future as more people join

16 the vote by mail list.

17                Did I read that correctly?

18      A.   Yes.

19      Q.   Is your understanding that as more voters join

20 the permanent early voting list that potential for

21 problems with ballot collection could increase?

22                MS. CALLAIS:  Objection.  Form.

23 Foundation.

24                THE WITNESS:  I guess I don't know the

25 intent of the statement.
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1                (Deposition Exhibit No. 10 was marked for

2 identification by the reporter.)

3 BY MS. AGNE:

4      Q.   Ms. Pouquette, what has been marked as

5 Exhibit 10 to your deposition is a sign at the top from

6 Yuma County Election Services.  Do you see that there?

7      A.   Yes.

8      Q.   And it reads:  Notice regarding new law,

9 Pursuant to ARS section 16-1005, it is a class 6 felony

10 for a person to knowingly collect voted or unvoted early

11 ballots from another person.  This provision does not

12 apply however to a family member, household member or

13 caregiver of the voter.

14                Did I read that correctly?

15      A.   Yes.

16      Q.   Is that your understanding of the exemptions in

17 H.B. 2023?

18      A.   Yes.

19      Q.   Do you know where these signs would have been

20 placed?

21      A.   There is a -- I believe there is one with the

22 heading -- I don't know that the heading says "Yuma County

23 Election Services," but this same notice was placed on --

24 on a standing plastic -- I don't know how to explain it,

25 but it basically has -- it is outside the office and
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1 contains notices regarding elections and election

2 statutes, and I believe it was placed there.

3      Q.   Is it your understanding that the sign would

4 have been placed outside of election offices for voters

5 and others to read?

6                MS. CALLAIS:  Objection.  Form.

7                THE WITNESS:  I don't know if it is placed

8 outside the elections office.

9 BY MS. AGNE:

10      Q.   Was it placed outside the recorder's office?

11      A.   Yes.  I think the wording is exactly the same,

12 but a sign similar to that was placed in a pole that has

13 inserts for documents, and the inserted documents are all

14 regarding election law notices.

15      Q.   And it may have -- instead of being county

16 election services, said "Yuma County Recorder's Office" at

17 the top?

18      A.   Yes.

19      Q.   Part of the office's education effort for

20 voters?

21                MS. CALLAIS:  Objection.  Form.

22                THE WITNESS:  Yes.

23 BY MS. AGNE:

24      Q.   You testified that Mr. Jacobs spoke of campaigns

25 collecting and holding ballots as a regular practice?
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1      A.   Yes.

2                MS. CALLAIS:  Objection.  Form.

3 BY MS. AGNE:

4      Q.   Was there a concern that campaigns would only

5 drop favorable ballots and unfavorable ballots might not

6 ever show up?

7                MS. CALLAIS:  Objection.  Form.

8                THE WITNESS:  I think it was a concern that

9 he didn't -- he didn't express any conclusion one way or

10 another.

11 BY MS. AGNE:

12      Q.   Prior to the enactment of H.B. 2023, was there a

13 perception that even the potential for ballot fraud was a

14 problem with ballot collection?

15                MS. CALLAIS:  Objection.  Form.

16 Foundation.

17                THE WITNESS:  Yes.

18 BY MS. AGNE:

19      Q.   And as an election official, it is your

20 understanding that secure elections are important?

21      A.   Yes.

22      Q.   Orderly elections are important?

23                MS. CALLAIS:  Objection.  Form.

24                THE WITNESS:  Yes.

25 BY MS. AGNE:

[6/13/2017] 2017 0613 R. Pouquette

  Case: 18-15845, 06/04/2018, ID: 10896011, DktEntry: 19-3, Page 113 of 137



113

1      Q.   And that if there is a perception of an insecure

2 election system that elected officials should address it?

3                MS. CALLAIS:  Objection.  Form.

4                THE WITNESS:  Yes.

5 BY MS. AGNE:

6      Q.   Same with the perception of ballot fraud

7 occurring?

8                MS. CALLAIS:  Objection.  Form.

9                THE WITNESS:  Yes.

10 BY MS. AGNE:

11      Q.   The county recorders under state law have

12 jurisdiction to investigate such things occurring?

13                MS. CALLAIS:  Objection.  Form.

14                THE WITNESS:  I guess we don't -- well, I

15 am not familiar with the -- with the statute in that

16 regard.  Our practice is maintaining any information and

17 forwarding to an appropriate law enforcement.

18 BY MS. AGNE:

19      Q.   Do you think that your practice with regard to

20 such complaints encourages public confidence in elections?

21                MS. CALLAIS:  Objection.  Form.

22 Foundation.

23                THE WITNESS:  I believe it does.

24 BY MS. AGNE:

25      Q.   And that what you would engage in, maintaining
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1 the information and promptly forwarding it, might

2 encourage future public participation in the electoral

3 process?

4                MS. CALLAIS:  Objection.  Form.

5 Foundation.

6                THE WITNESS:  I believe -- my belief is

7 that we should -- we should be doing what we can to

8 maintain the integrity of any election.

9 BY MS. AGNE:

10      Q.   As part of your outreach to voters, your office

11 maintains a website --

12      A.   Yes.

13      Q.   -- and an online voting center locator?

14      A.   Yes.

15      Q.   Voters have the opportunity to check the status

16 of their ballot online?

17      A.   Yes.

18      Q.   And your office holds community outreach events?

19      A.   Yes.

20      Q.   You engage in media outreach?

21      A.   Yes, to the extent the resources are available.

22      Q.   Press conferences?

23                MS. CALLAIS:  Objection.  Form.

24                Is that a question, Sara?

25 BY MS. AGNE:
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1      Q.   Question:  Do you engage in press conferences?

2      A.   I have not.

3      Q.   Does your office send out press releases?

4      A.   Yes.

5      Q.   Any other voter outreach efforts?

6      A.   Speak at the political parties prior to election

7 cycles to share any information regarding the process of

8 distribution of early ballots and anything involving my

9 office.  We do that in partnership with elections as much

10 as we can.  Most of the time we do it just for my office

11 and early voting and then the civic organizations that we

12 are able to discuss voting and the process and the

13 election dates, deadlines, things like that.

14      Q.   Deadlines including the 7:00 p.m. deadline for

15 receipt of ballots on election day?

16                MS. CALLAIS:  Objection.  Form.

17                THE WITNESS:  Yes, as well as the deadline

18 for registering to vote prior to an election.

19 BY MS. AGNE:

20      Q.   And those public outreach efforts, the methods

21 we just discussed all include reference to those

22 deadlines?

23                MS. CALLAIS:  Objection.  Form.

24                THE WITNESS:  Yes.

25 BY MS. AGNE:
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1      Q.   Do you do social media outreach about those

2 deadlines?

3      A.   We have mostly in regard to the deadline to

4 register to vote and the deadline to return a ballot.

5      Q.   Which is 7:00 p.m. on election day?

6      A.   Yes.

7                I would like to clarify the sign in regard

8 to Exhibit 10, I pulled the one that was used at our

9 office, and it does say:  Yuma County Election Services.

10      Q.   So Exhibit 10 to your deposition is identical to

11 a sign that was posted outside your office with other

12 voter education materials?

13      A.   Yes.

14                (Deposition Exhibit No. 11 was marked for

15 identification by the reporter.)

16 BY MS. AGNE:

17      Q.   Ms. Pouquette, what has been marked as

18 Exhibit 11 to your deposition is an e-mail string, and you

19 are included on one near the bottom of the first page

20 dated Monday, March 23, 2015, when it was sent.  Subject

21 line is Cross State Match - Upcoming Deadline.  Do you see

22 that there?

23      A.   Yes.

24      Q.   And then in the third sentence of that e-mail

25 which is addressed, "Dear Election Recorders," it reads:
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1 All counties with the exception of Greenlee had possible

2 double voters.

3                Did I read that correctly?

4      A.   Yes.

5      Q.   And the cross-state match is a system under

6 which states can determine whether voters have tried to

7 vote in two states for the same election?

8      A.   Yes.

9      Q.   Is it your understanding that double voting can

10 occur with early voting ballots?

11                MS. CALLAIS:  Objection.  Form.

12                THE WITNESS:  Yes.

13                (Deposition Exhibit No. 12 was marked for

14 identification by the reporter.)

15 BY MS. AGNE:

16      Q.   Ms. Pouquette, what has been marked as

17 Exhibit 12 to your deposition is a document disclosed in

18 this litigation dated February 13, 2010, and Bates labeled

19 in the bottom FELDMAN_ARP000049.  Do you see that in the

20 bottom right?

21      A.   Yes.

22      Q.   Signed Guillermina Fuentes.  This is an English

23 document, and if you turn to the last page of the packet

24 in Exhibit 12, it is a translator certification dated

25 May 26, 2017, regarding the documents in the packet.  Do
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1 you see that?

2      A.   What was that?

3      Q.   Sorry.  It is a translator certification -- is

4 the last page.

5      A.   Oh, okay.

6      Q.   And I will represent to you that this is

7 regarding the documents in the packet, including the first

8 page --

9      A.   Okay.

10      Q.   -- signed Guillermina Fuentes.  Do you know

11 whether you have seen a version of this document before?

12      A.   I don't believe I have seen this before.

13      Q.   Either in English or a Spanish version?

14      A.   I believe I saw a Spanish version of something

15 in the newspaper for San Luis, but this appears to be in

16 the San Luis, Mexico, paper.  So I suppose -- I guess what

17 I am referring to is I saw a Spanish version of a letter

18 to the editor that was either -- or was a combined

19 statement of Guillermina Fuentes and Juan Carlos

20 Escamilla.  I can't say it was this one because I don't

21 believe it was the San Luis Rio Colorado, Sonora.  I

22 believe it was a San Luis, Arizona, publication, so I have

23 not seen this one.

24      Q.   In the second line of this document, it reads:

25 On this occasion I am going to testify to the experience I
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1 had when I was at the side of Nieves Riedel.

2                Did I read that correctly?

3      A.   Yes.

4      Q.   That was the individual you had testified about

5 earlier that Guillermina Fuentes had discussions with you

6 about?

7      A.   I believe so.

8      Q.   I am going to ask you to go to the fourth

9 paragraph up from the bottom in the middle of that

10 paragraph.  It is a rather large paragraph, and it reads:

11 And if you are thinking about giving your ballot to one of

12 those people, think twice before doing it, because I

13 personally saw how Ms. Nieves would open the ballots that

14 Lucky handed in to see whether or not they voted for her.

15 Those who gave their ballot and who know that they voted

16 for Escamilla, you know very well who you are, and, yes,

17 ladies and gentlemen, your vote was annulled or destroyed.

18                Did I read that correctly?

19      A.   Yes.

20      Q.   And Escamilla is Juan Escamilla you were

21 referring to earlier?

22      A.   Yes.

23                (Deposition Exhibit No. 13 was marked for

24 identification by the reporter.)

25 BY MS. AGNE:
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1      Q.   Ms. Pouquette, the court reporter has handed to

2 you what has been marked as Exhibit 13 to your deposition.

3 It is marked as a complaint on the front, Nieves Riedel

4 and Riedel Construction, Incorporated, versus Guillermina

5 Fuentes.  Do you see that there?

6      A.   Yes.

7      Q.   And I believe you previously testified that you

8 are aware of a lawsuit related to these individuals?

9      A.   The litigation I was referring to did not

10 involve Ms. Fuentes.  It was years ago in regards to a

11 petition contest.

12      Q.   So you were not aware of this particular

13 lawsuit?

14      A.   No.

15      Q.   I am going to ask you to turn to the page Bates

16 labeled in the lower right, it is about midway through the

17 packet, FELDMAN_ARP000066.

18      A.   Um-hum.  Yes.

19      Q.   You previously testified that you had seen a

20 Spanish version of the document in the San Luis, Arizona,

21 newspaper.  Does this appear to be from the San Luis,

22 Mexico, newspaper?

23      A.   Yes.

24      Q.   So not the same document you had seen before?

25      A.   I don't believe so, no.
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1      Q.   If you turn to the one with 68 at the bottom, it

2 is a couple pages further --

3      A.   Yes.

4      Q.   -- dated February 27, 2012, at the top.  Do you

5 see that?

6      A.   Yes.

7      Q.   Is this the document you may have seen before?

8      A.   I don't recall.  It doesn't look familiar.

9      Q.   Turn a few pages further to 71 in the lower

10 right.  San Luis, Arizona, News, an image of the front

11 page of the paper -- is that the San Luis, Arizona,

12 newspaper?

13      A.   It appears to be.

14      Q.   Do you know whether that article -- the picture

15 there is the one that you saw before?

16      A.   I don't recall.  I vaguely remember what it was,

17 but I -- I recollect it being a letter to the editor in

18 the San Luis, Arizona, newspaper, and I did not retain it.

19 I don't believe it was on the front page of any paper.

20      Q.   Do you happen to recall the year?

21      A.   It was immediately following the 2010 election.

22      Q.   I ask you to turn to the last page of

23 Exhibit 13.  The Bates number in the bottom ends with 90.

24 Do you see that there?

25      A.   Yes.
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1      Q.   This is an order in the lawsuit signed by a

2 judge of the Yuma County Superior Court:  It is ordered

3 that the above entitled cause be, and the same is hereby

4 dismissed without prejudice for lack of prosecution.

5                Did I read that correctly?

6      A.   Yes.

7      Q.   It appears Ms. Nieves Riedel brought a lawsuit

8 regarding Guillermina Fuentes but then did not pursue it?

9                MS. CALLAIS:  Objection.  Form.

10 Foundation.

11                THE WITNESS:  I don't know.

12 BY MS. AGNE:

13      Q.   Would you have any reason to disagree that the

14 lawsuit was dismissed?

15                MS. CALLAIS:  Objection.  Form.

16 Foundation.

17                THE WITNESS:  Oh, no.  I can see the order

18 of dismissal.

19                (Deposition Exhibit No. 14 was marked for

20 identification by the reporter.)

21 BY MS. AGNE:

22      Q.   Ms. Pouquette, the court reporter has marked

23 Exhibit 14 to your deposition, newspaper article with the

24 headline at the top:  County activates Ballot Cam for

25 upcoming election.
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1                Do you see that there?

2      A.   Yes.

3      Q.   Then the e-mail address at the bottom of the

4 page has an @yumasun.com notation.  Do you see that at the

5 bottom right?

6      A.   Yes.

7      Q.   Do you recall when the county activated the

8 ballot cam?

9      A.   They activate a ballot cam for every election.

10      Q.   Do you know when the first time was?

11      A.   I don't recall.  The elections department

12 facilitates that.

13      Q.   If you will go to the -- I think it's the sixth

14 paragraph in:  Arizona statute passed in 2008 requires

15 county government to provide a live video feed of the

16 custody of ballots located in the counting center.  Per

17 that statute, all recordings from within the counting

18 center are retained as a public record.

19                Did I read that correctly?

20      A.   Yes.

21      Q.   Is that your understanding of Arizona law?

22      A.   Yes, although our department does not have any

23 responsibility in that regard.  The elections department

24 takes care of it, but, yes.

25      Q.   If you go to the next column over, there is a
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1 quote from you a little bit further down the page in the

2 middle column:  We want to make sure we are doing

3 everything within our power to accommodate all voters,

4 especially those that have encountered emergencies

5 preventing their ability to appear at a vote center on

6 election day and they had not requested an early ballot,

7 explained Yuma County Recorder Robyn Stallworth Pouquette.

8                Did I read that correctly?

9      A.   Yes.

10      Q.   Is that still your intent with regard to

11 elections?

12      A.   Yes.

13                (Deposition Exhibit No. 15 was marked for

14 identification by the reporter.)

15 BY MS. AGNE:

16      Q.   Ms. Pouquette, the court reporter has placed in

17 front of you what is Exhibit 15 to your deposition.  It is

18 an e-mail string dated April 1, 2015, a discussion string,

19 but I think in the group of e-mail addresses at the top,

20 you are in about the seventh line down.  Do you see that

21 there?

22      A.   Yes.

23      Q.   Subject line is New Plan, More Feedback, ASAP.

24 Do you see that?

25      A.   Yes.
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1      Q.   If you go to the bottom of the page there is an

2 e-mail from Jen Marson.  Do you know who that is?

3      A.   Yes.

4      Q.   Who is she?

5      A.   The executive director for the Arizona

6 Association of Counties.

7      Q.   And the line at the bottom of the first page

8 reads:  There is now a new plan for the amendment.

9                Language continuing on the next page is:

10 With the voter's permission, I collected the voter's voted

11 early ballot and will deliver the voted early ballot to

12 the proper election official on or before election day,

13 and the ballot was voted and sealed in the envelope before

14 I collected it.

15                Did I read that correctly?

16      A.   Yes.

17      Q.   Then it has lines for printed name of ballot

18 collector, signature of ballot collector?

19      A.   Yes.

20      Q.   Do you recall an e-mail discussion of this type

21 of proposal?

22                MS. CALLAIS:  Objection.  Form.

23                THE WITNESS:  Not this specific e-mail but

24 this specific suggestion.

25 BY MS. AGNE:
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1      Q.   You recall the suggestion that an affidavit of

2 that sort might be added to early voting envelopes?

3      A.   Yes.

4      Q.   I am going to ask you to turn to the third page

5 of that packet.  It is an e-mail from Kim Stewart in

6 Mohave County.  Is that the Mohave County recorder?

7      A.   No.

8      Q.   Do you know who Kim Stewart is?

9      A.   I believe she is the voter registrar, Mohave

10 County.

11      Q.   She writes:  I will also agree with Karen; there

12 is no practical way to fit that on the envelope without

13 super-sizing.  I also think voters or collectors will fail

14 to sign it correctly, and we will be left to make the

15 choice to accept or reject the ballot.

16                Did I read that correctly?

17      A.   Yes.

18      Q.   Is it your understanding there would be

19 logistical issues with inserting such an affidavit on the

20 envelopes?

21                MS. CALLAIS:  Object to the form.

22                THE WITNESS:  Yes.

23 BY MS. AGNE:

24      Q.   I am going to ask you to turn one more page to

25 the fourth page of that packet, e-mail from Karen
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1 Osborne's address signed by Helen Purcell and Karen

2 Osborne.  It reads:  Know the issues space on the

3 envelope.  The additions have to be in English and Spanish

4 and there is no more room.  Second, if we increase the

5 size of the envelope, we increase the postage at least

6 another full ounce.  Third, the counties and cities that

7 use secrecy envelopes will have destroyed the protection

8 of the signature which is whole purpose of the secrecy

9 envelope in the first place.

10                Did I read that correctly?

11      A.   Yes.

12      Q.   Those are some of the logistical issues that

13 would exist with regard to putting such an affidavit on

14 the envelope?

15      A.   Yes.

16                (Deposition Exhibit No. 16 was marked for

17 identification by the reporter.)

18 BY MS. AGNE:

19      Q.   Ms. Pouquette, the court reporter has marked

20 Exhibit 15 to your deposition and placed it in front of

21 you -- Exhibit 16.  It reads at the top:  2016 General

22 Election Publicity Pamphlet.

23                Do you see that there?

24      A.   Yes.

25      Q.   Then I am going to ask you to turn three pages
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1 in, so to the fourth page of the document.

2      A.   Yes.

3      Q.   Same pamphlet cover only in Spanish?

4      A.   Yes.

5      Q.   And then if you turn to the fifth page of the

6 document, your contact information appears in the lower

7 right in Spanish?

8      A.   Yes.

9      Q.   If you turn to the second page of the document,

10 your contact information as the Yuma County recorder

11 appears in English?

12      A.   Yes.

13      Q.   This is part of the education documents that are

14 provided to all Arizona voters in English and Spanish?

15                MS. CALLAIS:  Objection.  Form.

16 Foundation.

17                THE WITNESS:  Yes.

18                MS. AGNE:  I don't have anything else.

19

20                        EXAMINATION

21 BY MS. KARLSON:

22      Q.   Good almost evening, Ms. Pouquette.  I will try

23 to keep this brief.  Earlier you testified about two

24 separate communications you had with Guillermina Fuentes,

25 the first when she made accusations about the actions of
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1 Ms. Riedel, and the second when she withdrew those

2 accusations.  Did I characterize your testimony correctly?

3      A.   Yes.

4      Q.   Do you remember when the second communication --

5 when she withdrew her accusations occurred?

6      A.   No, I don't recall the date.

7      Q.   Do you remember -- do you recall if it was after

8 you contacted law enforcement?

9      A.   It was after I contacted law enforcement, and it

10 was telephonic.

11      Q.   Your communication with Ms. Fuentes was

12 telephonic is what you are saying?

13      A.   The second, yes.

14      Q.   But the first was in person?

15      A.   Yes.

16      Q.   Do you also recall earlier you testified there

17 are approximately 88,000 active registered voters in Yuma

18 County?

19      A.   Yes.

20      Q.   Do you know how Yuma County -- or how the number

21 of active registered voters in Yuma County compares to

22 other counties in the State of Arizona?

23      A.   We are in between a small and medium county.

24 Not as large as the medium counties of Pinal and Yavapai

25 but not as small as Gila County and Navajo, Apache.
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1      Q.   To give us some context, do you know how many

2 active registered voters are in Yavapai?

3      A.   I believe 120,000, somewhere along those lines.

4      Q.   Do you know how many active registered voters

5 are in Maricopa County?

6      A.   A couple million.

7      Q.   Do you know how many active registered voters

8 are in Pima County?

9      A.   Close to 500,000.

10      Q.   Do you know how Yuma County compares in

11 geographic area to the other counties in the state?

12      A.   In what respect?

13      Q.   For example, are there other counties in the

14 State of Arizona that are physically larger than Yuma

15 County?

16      A.   Yes.

17      Q.   Such as Coconino County?

18      A.   Yes.

19      Q.   So Yuma County is not the largest county by

20 geographic size or by active registered voters; is that

21 correct?

22      A.   Correct.

23      Q.   Do you know how many precincts Yuma County has?

24      A.   Forty-four.

25      Q.   Do you know how many ballot styles Yuma County
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1 has?

2      A.   Depends on the election, but I believe in the

3 primary we had right under 300 styles.

4      Q.   Do you remember for the general election in 2016

5 how many ballot styles you had?

6      A.   I don't recall without looking at our ballots.

7      Q.   That's fair.

8                Does Yuma County use vote centers or

9 polling places?

10      A.   Vote centers.

11      Q.   How long has that practice been in place?

12      A.   Five years -- four and a half years.

13      Q.   Would counties with larger populations have

14 difficulty instituting vote centers?

15                MS. CALLAIS:  Objection.  Form.

16 Foundation.

17                THE WITNESS:  I guess it is my opinion they

18 would have difficulties.

19 BY MS. KARLSON:

20      Q.   Can you explain what some of those difficulties

21 might be?

22      A.   For our county, it was important to have the

23 appropriate, I guess, equipment available to be able to do

24 vote centers and that meant being able to access any

25 ballot style at any vote center, and we were able to do
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1 that with the purchase of on-demand printers.

2                With 1,100 or 1,400 different precincts, it

3 would be difficult to -- for the larger counties, again,

4 Maricopa specifically, the difficulty was acquiring the

5 appropriate equipment, and it would also include poll

6 books.

7      Q.   E-poll books?

8      A.   E-poll books.

9      Q.   Have any other recorders told you there would be

10 difficulties instituting vote centers for their counties?

11      A.   No.  My only conversations about that were with

12 Karen Osborne and Helen Purcell with Maricopa.

13      Q.   Okay.  But Maricopa County Recorder Helen

14 Purcell did express problems instituting vote centers to

15 you?

16                MS. CALLAIS:  Objection.  Form.

17                THE WITNESS:  In meetings, we had

18 conversations about the logistics of being able to in the

19 larger counties.

20 BY MS. KARLSON:

21      Q.   She said that would be a problem?

22                MS. CALLAIS:  Objection.  Form.

23                THE WITNESS:  I think we didn't discuss --

24 I don't know that that was her statement.  I think we just

25 discussed some of the challenges for them in acquiring a
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1 sufficient amount of equipment.

2 BY MS. KARLSON:

3      Q.   Was that the only issue that she raised, or did

4 she raise others?

5      A.   I don't recall.

6      Q.   Do you recall if Karen Osborne raised other

7 issues?

8      A.   I don't recall.

9                MS. KARLSON:  Thank you very much for your

10 time.

11

12                        EXAMINATION

13 BY MS. CALLAIS:

14      Q.   I have one very small follow-up question.

15                Ms. Pouquette, can you look at what was

16 Exhibit No. 15?  You discussed it with Ms. Agne.  If you

17 go to the fourth page of that, if you look at the

18 paragraph in the e-mail at the top that is from Karen

19 Osborne, Ms. Agne reviewed the paragraph with you.  The

20 last line in that paragraph says:  Given more time, we

21 might be able to rework the affidavit to capture more

22 space in the return envelope, but not at the last hour.

23                Did I read that correctly?

24      A.   Yes.

25      Q.   Is it your understanding that it's possible that
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1 some changes could have occurred to the affidavit to make

2 it functional on a ballot but there was not sufficient

3 time at this juncture to do so --

4                MS. KARLSON:  Objection.  Form.

5 BY MS. CALLAIS:

6      Q.   -- at the juncture that this e-mail was sent?

7                MS. AGNE:  Join.

8                THE WITNESS:  The envelope question -- the

9 conversation has occurred frequently, and it is my opinion

10 that the affidavit envelope cannot be sufficiently altered

11 to -- I have not seen any creative way the affidavit

12 envelope could be altered to include the statutory

13 language required currently and add additional language in

14 consideration of the language requirements in addition to

15 English.  Space and print has been a huge issue for

16 anything.

17 BY MS. CALLAIS:

18      Q.   So you have not seen any to this point?

19      A.   No.

20      Q.   That doesn't mean it is impossible; you just

21 have not seen any?

22                MS. AGNE:  Form.

23                THE WITNESS:  I have not seen any.

24                MS. CALLAIS:  Okay.  That's all.

25                (Proceedings adjourned at 6:35 p.m.)
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1                        CERTIFICATE

2           I HEREBY CERTIFY that the foregoing deposition
was taken by me pursuant to notice; that I was then and

3 there a Certified Court Reporter for the State of Arizona,
and by virtue thereof authorized to administer an oath;

4 that the witness before testifying was duly sworn by me to
testify to the whole truth and nothing but the truth;

5 pursuant to request, notification was provided that the
deposition is available for review and signature; that the

6 questions propounded by counsel and the answers of the
witness thereto were taken down by me in shorthand and

7 thereafter transcribed through computer-aided
transcription under my direction, and that the foregoing

8 typewritten pages contain a full, true, and accurate
transcript of all proceedings had upon the taking of said

9 deposition, all done to the best of my skill and ability.
          I FURTHER CERTIFY that I am in no way related to

10 nor employed by any of the parties hereto, nor am I in any
way interested in the outcome hereof.
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ethical obligations set forth in ACJA Sections

12 (J)(1)(g)(1) and (2).
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14
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16                    Certified LiveNote Reporter
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