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INTRODUCTION 

Defendants-Appellees Arizona Secretary of State Michele Reagan and 

Arizona Attorney General Mark Brnovich (“Defendants”) respectfully request that 

the two prior appeals from the district court’s denial of preliminary injunctions, 

Case Nos. 16-16698 and 16-16865 (“PI Appeals”), be dismissed as moot.  The PI 

Appeals were limited to requests for injunctive relief pending resolution of this 

case on the merits.  Now that a trial on the merits has occurred, those appeals are 

moot.  Furthermore, no exception to the mootness doctrine applies and the only 

issues for appeal relate to the district court’s factual findings and legal conclusions 

based thereon.1   

BACKGROUND 

In April 2016, Plaintiffs-Appellees filed suit in the Arizona district court 

challenging a number of election procedures in Arizona.  At the time, this included 

(a) a challenge to a new law, H.B. 2023, limiting ballot collection to certain trusted 

proxies, such as family members and caretakers, and (b) the practice of not 

counting ballots that were cast in person at the wrong polling place.  

                                           
 
 
1 Indeed, Plaintiffs-Appellants agree that the PI Appeals are moot.  (No. 16-16698, 
Doc. 94, at 1). 
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On June 10, 2016, Plaintiffs filed two Motions for Preliminary Injunction—

one seeking to enjoin enforcement of H.B. 2023, restricting ballot collection by 

unrelated third-parties (“H.B. 2023 PI Motion”), and the other seeking to require 

all counties in Arizona to count certain races on ballots cast in the wrong precinct 

(“OOP PI Motion”).  (No. 16-16698, ER0164-67; No. 16-16865, ER4076-79).  

The district court heard oral argument on the H.B. 2023 PI Motion on August 3, 

2016 and the OOP PI Motion on September 2, 2016 and issued its orders on 

September 23 and October 11, 2016, respectively.  Plaintiffs took expedited 

interlocutory appeals from both orders. 

A three-judge panel of this Court affirmed the district court’s decision 

denying injunctions in the H.B. 2023 appeal on October 28, 2016 and the OOP 

appeal on November 2, 2016.  (No. 16-16698, Doc. 55-1, at 3; No. 16-16865, Doc. 

33-1, at 4).  This Court ordered rehearing en banc in both appeals.  (No. 16-16698, 

Doc. 68-1; No. 16-16865, Doc. 34).  On November 4, 2016, the en banc Court 

ordered that H.B. 2023 be enjoined pending appeal.  (No. 16-16698, Doc. 70-1).  

The United States Supreme Court stayed that injunction the following day.  (No. 

16-16698, ER3247).  The en banc Court denied Plaintiffs’ request for interlocutory 

relief as to the OOP requirements.  (No. 16-16865, Doc. 36, at 3). 

  Case: 16-16698, 05/18/2018, ID: 10878561, DktEntry: 95, Page 6 of 19



3 

 
 

The district court held a trial on the merits over ten days in October, 2017.  

(No. 18-15845, Doc. 3, Ex. A, at 2).  The district court entered an amended final 

order on May 10, 2018, dismissing all of Plaintiffs’ claims.  Id. at 83.  Plaintiffs 

filed a new appeal from the final order.  (No. 18-15845, Doc. 3). 

ARGUMENT 

The PI Appeals are moot.  From the first page to the last, Plaintiffs limited 

their appeals to the trial court’s denial of preliminary injunctive relief.  See, e.g.,  

No. 16-16698, Doc. 34-1, at 1 (“This Court has jurisdiction over this appeal 

pursuant to 28 U.S.C. § 1292(a)(1) [allowing interlocutory appeal from the denial 

of injunctive relief].”); No. 16-16865, Doc. 2-1, at 1 (arguing that an injunction 

pending appeal was warranted “in this November’s election”), 20 (noting the need 

for “a ruling from this Court in advance of the upcoming November 8, 2016 

General Election . . .”).  Because a final order on the merits has been issued, any 

appeal from denied preliminary relief is moot.  See Akina v. Hawaii, 835 F.3d 

1003, 1010 (9th Cir. 2016) (“An interlocutory appeal of the denial of a preliminary 

injunction is moot when a court can no longer grant any effective relief sought in 

the injunction request.”); see also SEC v. Mt. Vernon Mem’l Park, 664 F.2d 1358, 

1361 (9th Cir. 1982) (holding that denial of preliminary injunction merged into 
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final order dismissing claim and dismissing appeal of ruling on preliminary 

injunction).  

I. The Issuance of a Final Order Moots Any Appeal from 
Preliminary Injunctive Relief 

“The exercise of judicial power under Art. III of the Constitution depends on 

the existence of a case or controversy.”  Preiser v. Newkirk, 422 U.S. 395, 401 

(1975).  The PI Appeals were, by their own terms, emergency interlocutory appeals 

of the district court’s decision to deny preliminary relief pursuant to 28 U.S.C. 

§ 1292(a)(1).  The Plaintiffs requested preliminary injunctive relief pending a 

decision on the merits.  Because this Court’s jurisdiction over the PI Appeals is 

limited to review of “[i]nterlocutory orders of the district courts of the United 

States . . . granting, continuing, modifying, refusing, or dissolving injunctions,” the 

PI Appeals no longer present an active case or controversy.  28 U.S.C. 

§ 1292(a)(1).  When there is no active case or controversy, “the case is moot and 

the federal court no longer has jurisdiction to hear it.” Neighborhood Transp. 

Network, Inc. v. Pena, 42 F.3d 1169, 1172 (8th Cir.1994).   

This Court has frequently dismissed as moot appeals from denial of 

preliminary relief when intervening circumstances foreclose the Court from 

providing effective relief via interlocutory appeal.  For example, this Court 

dismissed as moot plaintiffs’ request for an injunction to prevent a roundup of wild 
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horses when that round-up was nearly complete by the time it reached the Court.  

In Defense of Animals v. U.S. Dep’t of Interior, 648 F.3d 1012, 1013 (9th Cir. 

2011).  The Court recognized that “Plaintiffs’ motion raises serious legal 

questions” but that the motion for preliminary injunction sought to preserve the 

status quo.  Id.  In dismissing the appeal, the Court explained that because the 

roundup had already occurred, the appeal of the denial of preliminary relief was 

moot.  Id.  The Court encouraged the district court to proceed to the merits.  Id. 

More recently, this Court decided it did not have jurisdiction to hear an 

appeal from the district court’s denial of injunctive relief in Akina, 835 F.3d at 

1010.  In Akina, the plaintiffs sought a preliminary injunction to prevent “certain 

voter registration activities and [defendants] from calling or holding racially-

exclusive elections for Native Hawaiians.”  Id.  While the case was live when the 

district court denied the preliminary relief, the election at issue was eventually 

cancelled and the group that had planned to hold the election dissolved.  Id.  This 

Court decided that the “interlocutory appeal of the denial of a preliminary 

injunction is moot when a court can no longer grant any effective relief sought in 

the injunction request.”  Id. (citations omitted).  In this case as well, the Court 

noted that “[t]he interlocutory appeal may be moot even though the underlying 

case still presents a live controversy.”  Id.  (citations omitted). 
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The same principles that required the dismissal of the preliminary injunction 

appeals in Akina and Defense of Animals require the dismissal of the PI Appeals in 

this case.  This Court’s jurisdiction over the PI Appeals derived from 28 U.S.C. 

§ 1292(a)(1), which limits its review to interlocutory appeals of district court 

orders.  The Court in this case cannot provide the relief requested in the PI Appeals 

because the 2016 elections have already occurred and the district court has entered 

a final order on the merits in the case.  The final order renders the PI Appeals 

moot.  See Envt’l. Protection Info. Center, Inc. v. Pac. Lumber Co., 257 F.3d 1071, 

1076-77 (9th Cir. 2001) (vacating a district court’s order giving its reasons for 

granting preliminary injunctive relief that the district court issued after it had 

dismissed the case as moot); Mt. Vernon, 664 F.2d at 1361 (holding that it was 

pointless to decide what preliminary relief the appellant should have obtained 

when the claim had been dismissed and was currently on appeal).  The rule is that 

an interlocutory appeal is moot when preliminary relief is no longer available, thus 

the PI Appeals should be dismissed as moot. 

II. No Exception to the Mootness Standards Applies to the PI 
Appeals. 

This Court recognizes four exceptions to the mootness doctrine:  “(1) 

collateral legal consequences; (2) wrongs capable of repetition yet evading review; 

(3) voluntary cessation; and (4) class actions where the named party ceases to 
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represent a class.”  Pub. Util. Comm’n of Calif. v. Fed. Energy Reg. Comm’n, 100 

F.3d 1451 (9th Cir. 1996).   

The “exceptional circumstances” exception to the mootness doctrine, which 

allows the Court to retain jurisdiction over cases that are “capable of repetition yet 

evading review” only applies if “(1) the challenged action [is] in its duration too 

short to be fully litigated prior to its cessation or expiration, and (2) there was a 

reasonable expectation that the same complaining party would be subjected to the 

same action again.”  Murphy v. Hunt, 455 U.S. 478, 482 (1982).  This exception is 

inapplicable to the present case because the pending appeal from the final order on 

the merits gives this Court an opportunity to determine whether relief is 

appropriate based on the full trial record.  The issues presented in the PI Appeals 

challenge the same laws on the same theories that are now presented in Plaintiffs’ 

appeal from the final order.   

Moreover, nothing will prevent this Court from adjudicating that appeal in 

the normal course.  And there is no reason to believe that allowing the PI Appeals 

to continue will result in a faster resolution than dismissing them as moot and 

instead considering the appeal from the final order.  Indeed, efficiency counsels in 

favor of dismissing the PI Appeals so that a single appeal can proceed quickly and 

efficiently, without splitting the resources of the parties and this Court across three 
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separate appeals and different records, when the end goal of all three appeals—a 

final pronouncement on the constitutionality and Voting Rights Act (“VRA”) 

compliance of the challenged laws—is the same.   

The collateral legal consequences, voluntary cessation, and class action 

exceptions are also inapplicable.  The collateral legal consequences doctrine is 

typically reserved for challenges to criminal convictions.  E.g., United States v. 

Juvenile Male, 564 U.S. 932 (2011).  However, were the exception to apply to this 

civil case, the live appeal from the final order will ensure that Plaintiffs will 

receive full appellate review of the issues that were raised on the incomplete record 

of the PI Appeals.  See Wilson v. Terhune, 319 F.3d 477, 482 (9th Cir. 2003) 

(explaining that collateral legal consequences must be “not too ephemeral”).   In 

other words, there are no collateral legal consequences that will result from 

dismissing the PI Appeals as moot that will not be fully resolved by the pending 

appeal from the final order.  Voluntary cessation is not an issue because the district 

court upheld the challenged laws as compliant with the Constitution and Voting 

Rights Act and the Defendants will continue to enforce them.  Finally, this action 

is not a class action. 

  Case: 16-16698, 05/18/2018, ID: 10878561, DktEntry: 95, Page 12 of 19



9 

 
 

Simply put, there are no extraordinary circumstances that serve to save the 

PI Appeals from dismissal as moot when the live appeal from the final order is 

pending. 

III. This Court’s Review on Appeal Should Be of the Complete Trial 
Record, Not the Hastily-Developed Record from the PI Phase.  

 
The differing completeness between the record in the PI Appeals and the 

record following a trial on the merits further warrants dismissal of the PI Appeals.  

As this Court has repeatedly recognized, review of a district court’s ruling on a 

preliminary injunction is often hampered by an insufficiently developed factual 

record.  See, e.g., Sports Form, Inc. v. United Press Int’l, 686 F.2d 750, 753 (9th 

Cir. 1982) (stating that the “fully developed factual record” after proceedings on 

the merits “may be materially different from that initially before the district 

court”); see also United States v. Mageno, 762 F.3d 933, 955 (9th Cir. 2014), 

opinion vacated on reh’g on other grounds, 786 F.3d 768 (9th Cir. 2015) (noting 

that courts of appeals should “encourage parties to raise issues before district 

judges, who have greater competence to find facts, which allows us to rule on a 

complete record”).  The record before this Court on the PI Appeals was developed 

over just a few months, without the benefit of regular discovery and without any 

evidentiary hearings.  As such, and because there is now a full record from the trial 

on the merits, the record from the preliminary injunction phase of this case should 
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not be considered.  See Sports Form, 686 F.2d at 753 (stating that disposition of a 

preliminary injunction appeal “will affect the rights of the parties only until the 

district court renders judgment on the merits of the case”). 

The now-moot PI Appeals came to this Court in 2016 on records developed 

very quickly, and with respect to H.B. 2023, without the benefit of any elections in 

which the challenged procedure was in effect.  Specifically, Plaintiffs filed the PI 

Motions on June 10, 2016.  (No. 16-16698, ER0164-67; No. 16-16865 ER4076-

79).  The H.B. 2023 PI Motion was briefed and argued by August 3, 2016, and the 

OOP PI Motion was briefed and argued by September 2, 2016.  (No. 16-16698, 

ER0002; No. 16-16865, ER0002).  Moreover, Plaintiffs submitted additional 

evidence with their reply briefs shortly before both arguments, to which 

Defendants did not have a chance to respond.  (No. 16-16698, ER2191-402; No. 

16-16865, ER3601-803).  The district court reached its decisions on the PI Motions 

based on declarations, including those from the parties’ experts and limited 

deposition testimony of the few witnesses that the parties were able to depose in 

the short time between the filing of the PI Motions and the hearings thereon.   

In contrast, the record before the Court in No. 18-15845 contains the facts 

necessary to review the district court’s decision on the merits.  Indeed, while the 

case proceeded to a trial on the merits more quickly than most matters, the parties 
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fully developed the necessary facts, including analysis of the 2016 election, and 

presented them to the district court.  The trial took place over ten days, forty lay 

witnesses and eight expert witnesses testified, and the Court admitted 238 

exhibits.2   

The Voting Rights Act requires an “intensely fact-based and localized” 

analysis, for which the complete trial record is better suited.  Gonzalez v. Arizona, 

677 F.3d 383, 406 (9th Cir. 2012) (en banc) (quoting Thornburgh v. Gingles, 478 

U.S. 30, 45 (1986) and Smith v. Salt River Project Agric. Improvement & Power 

Dist., 109 F.3d 586, 591 (9th Cir. 1997) (some internal quotation marks omitted)); 

see also Mt. Vernon, 664 F.2d at 1361 (“‘Good sense dictates that review of the 

decision on the merits would be more meaningful [than review of the preliminary 

injunction record].’”) (quoting United States v. City of Chicago, 534 F.2d 708, 712 

(7th Cir. 1976)).   

This merits review is particularly important with respect to H.B. 2023, 

which was in effect for the first time for elections held in the latter half of 2016.  

                                           
 
 
2 Thirty-three lay witnesses and seven expert witnesses testified in person during 
the trial.  The parties presented the testimony of seven additional lay witnesses and 
one additional expert witness through deposition excerpts. 
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As Justice Stevens stated in his separate concurrence in Purcell v. Gonzalez, 549 

U.S. 1, 6 (2006): 

Allowing the election to proceed without enjoining the statutory 
provisions at issue will provide the courts with a better record on 
which to judge their constitutionality . . . .  Given the importance of 
the constitutional issues, the Court wisely takes action that will 
enhance the likelihood that they will be resolved correctly on the basis 
of historical facts rather than speculation. 

Justice Stevens’ reasoning applies equally to H.B. 2023.  In addition, during the 

2016 general election, Maricopa County (where approximately sixty-five percent 

of Arizona voters live) implemented several new procedures, including using 

electronic poll books, that led to a substantial reduction in OOP ballots.   

In view of the different record now before this Court, the assessment of the 

facts in the orders granting en banc review in the PI Appeals is of little value.  See 

Sports Form, 686 F.2d at 753 (stating that “because the fully developed factual 

record may be materially different from that initially before the district court, our 

disposition of appeals from most preliminary injunctions may provide little 

guidance as to the appropriate disposition on the merits”).  The facts presented at 

trial demonstrated a continued decline in the number of OOP ballots in 2016 and 

no evidence that H.B. 2023 severely burdened voters.  (No. 18-15845, Doc. 4, Ex. 

A, at 30-31, 40-41).  Instead of speculation about potential harms in the 2016 

election, the trial record reveals that those harms did not occur.  In short, the trial 

  Case: 16-16698, 05/18/2018, ID: 10878561, DktEntry: 95, Page 16 of 19



13 

 
 

record contains facts about the 2016 election that are not part of the record on the 

PI Appeals, and those facts demonstrate that the challenged election laws do not 

violate the Constitution or the VRA. 

CONCLUSION 

For the foregoing reasons, Defendants request that the Court dismiss the PI 

Appeals. 

 

 Respectfully submitted this 18th day of May, 2018. 
 
Mark Brnovich 
Attorney General 
 
 
  s/ Kara M. Karlson  
Kara M. Karlson  
Karen Hartman-Tellez  
Joseph E. La Rue 
Assistant Attorneys General 
 
Attorneys for Defendants-Appellees 
Secretary of State Michele Reagan and  
Attorney General Mark Brnovich 
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