
IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA 

CIVIL ACTION NO. 1:15-CV-559 
 

THE CITY OF GREENSBORO,  
LEWIS A. BRANDON III, JOYCE 
JOHNSON, NELSON JOHNSON, 
RICHARD ALAN KORITZ, 
SANDRA SELF KORITZ,  
CHARLI MAE SYKES, and  
MAURICE WARREN II, 
 
  Plaintiffs, 
 
 v. 
 
THE GUILFORD COUNTY BOARD 
OF ELECTIONS, 
 
  Defendant, 
 
MELVIN ALSTON, JEAN BROWN, 
HURLEY DERRICKSON, STEPHEN 
GOLIMOWSKI, WAYNE GOODSON, 
JIM KEE, EARL JONES, SHARON 
KASICA, and WILLIAM CLARK 
PORTER, 
 
 Defendant-Intervenors. 
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MEMORANDUM IN SUPPORT OF 
MOTION TO RECONSIDER 

 
 
 
 
 

 
 
 NOW COME Senator Robert A. Rucho, Senator Trudy Wade, Representative John 

Faircloth, Representative Jon Hardister, Representative Charles Jeter, Representative Tim 

Moore, Representative David Lewis, and Erika Churchill, Staff Attorney, Research 

Division, North Carolina General Assembly (collectively, “legislative respondents”), by 

and through undersigned counsel, and hereby submit this memorandum in support of 
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their motion to reconsider the Minute Entry filed by Magistrate Judge Joe L. Webster on 

September 8, 2016.1  

Individual plaintiffs are asking this Court to compel production of various 

documents and communications that are the subject of subpoenas issued on February 22, 

2016, and directed to the individual legislative respondents.  (DE 74)  The legislative 

respondents asserted legislative privilege and confidentiality as to all documents sought 

by the subpoenas.  Nevertheless, they voluntarily produced, while still asserting  

privilege, over 900 documents in response to the subpoenas.  The documents produced 

involved communications between persons (legislators and/or employees) inside the 

legislature and persons outside the legislature.  The legislative respondents continued to 

withhold those communications solely between legislators or between legislators and 

legislative staff, and it is those communications that are the primary subject of the current 

proceedings before the Court.   

The filings of the individual plaintiffs and legislative respondents were submitted 

to the Court and a hearing was held on the individual plaintiffs’ motion to compel and the 

legislative respondents’ motion to quash on September 8, 2016, before Magistrate Judge 

Joe L. Webster.  After hearing the arguments of counsel, Magistrate Judge Webster took 

both motions under advisement and instructed counsel for the legislative respondents to 

submit a privilege log of the still-withheld communications that are solely between 

                                                 
1 The undersigned counsel appear solely for the limited purpose of responding to matters 
related to individual plaintiffs’ subpoenas directed to the above-named legislators. 
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legislators and other legislators or legislative staff within thirty (30) days for an in 

camera inspection.  

ARGUMENT 

 In their efforts to comply with Magistrate Judge Webster’s Minute Entry, the 

legislative respondents have discovered and become increasingly concerned that 

compliance with the Minute Entry will cause significant burdens on, intrusion into and 

disruption of the workings of the General Assembly.  Of particular concern is the burden 

placed on individual legislators and their staff in preparing the privilege log2, the chilling 

effect that the need to prepare and produce a privilege log could have on future 

communications among legislators and legislative staff, and the way in which the non-

partisan central staff of the General Assembly is able to relate to and serve the 170 

members of the General Assembly.  This concern is consistent with that acknowledged 

by the United States District Court for the Middle District of North Carolina in the 

“VIVA litigation.”  NAACP v. McCrory, No. 1:13-CV-658 (M.D.N.C. filed Aug. 12, 

2013); League of Women Voters v. State of NC, No. 1:13-CV-660 (M.D.N.C. filed Aug. 

12, 2013); and USA v. State of NC, No. 1:13-CV-861 (M.D.N.C. filed Sept. 30, 2013).   

As more fully described below, in those cases United States Magistrate Judge Joi 

Elizabeth Peake and United States District Judge Thomas D. Schroeder ruled that 

communications solely between members of the North Carolina General Assembly or 

                                                 
2   This burden is the same whether the privilege log will be provided to plaintiffs or 
whether it is for in camera review only. 
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between legislators and legislative staff were privileged and not subject to production, 

nor was a privilege log required for such documents.    

The legislative respondents’ Motion to Reconsider is limited to the sole issue of 

whether the balancing test enunciated in the “VIVA litigation” decisions prohibits the 

creation of a privilege log by the legislature in this case.  

In the VIVA litigation, a dispute arose between legislative members and the 

plaintiffs over the production of documents.  The dispute as it pertained to the issuance of 

subpoenas duces tecum to legislative members was first addressed by Magistrate Judge 

Peake, who recognized that “claims of legislative immunity or privilege in the discovery 

context must be evaluated under a flexible approach that considers the need for the 

information in the context of the particular suit presented, while still protecting legislative 

sovereignty and minimizing any direct intrusion into the legislative process.” NAACP v. 

McCrory, No. 1:13-CV-658 at 3 (M.D.N.C. Mar. 27, 2014) (order on motions to quash 

and motion to compel). 

In addition, Magistrate Judge Peake addressed the issue of whether the creation of 

a privilege log was appropriate, noting that: 

“[P]rotection from the privilege log requirement may also be particularly 
appropriate as to internal documents and communications that were created 
and circulated only by and between individual legislators and their staff, to 
prevent unwarranted intrusion and burdensomeness that would accompany 
even the preparation of a privilege log for these internal deliberations and 
communications.” 
 

Id. at 8. 
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With regard to these types of documents, Magistrate Judge Peake acknowledged 

“that the legislative privilege is similar to the ‘deliberative process privilege,’ but with the 

particular need to protect legislative sovereignty and prevent inquiry that would chill 

legislative action.  Cf. Doe v. Nebraska, 788 F. Supp. 2d 975, 985-986 (D. Neb. 2011); 

Committee for a Fair and Balanced Map v. Illinois State Bd. of Elections, Case No. 11 C 

5065, 2011 WL 4837508 (N.D. Ill. Oct. 12, 2011); Favors v. Cuomo, 285 F.R.D. 187, 

210 and n. 22 (E.D.N.Y. 2012).”  Id. at 8 n. 2.3 

  Importantly, legislative immunity frees legislators not only from the 

consequences of litigation, it also frees them “from the burden of defending themselves.”  

Dombrowski v. Eastland, 387 U.S. 82, 85 (1967).  “Because litigation’s costs do not fall 

on named parties alone, this privilege applies whether or not the legislators themselves 

have been sued.”  EEOC v. Wash. Suburban Sanitary Comm’n, 631 F.3d 174, 181 (4th 

Cir. 2011). 

 Individual plaintiffs have not, nor can they, meet their burden in balancing their 

need for the information against the preservation of legislative sovereignty and 

                                                 
3 In addition, legislative confidentiality pursuant to Article 17 of North Carolina General 
Statutes Chapter 120, covers a wide array of documents, including but not limited to:  
documents between legislative staff and legislators.  N.C. Gen. Stat. §§ 120-130, -131, -
131.1.  Neither legislative immunity nor legislative privilege, which are grounded in the 
common law, should be confused with legislative confidentiality required, subject to 
criminal penalties, of legislative employees by N.C. GEN. STAT. § 120-129 et seq. This 
statutory imposition of confidentiality exists to safeguard legislative immunity by 
protecting communications between legislators and “legislative employees,” whether 
those employees work for one legislator or whether as part of a central staff they work at 
different times for different legislators. Like legislative immunity and legislative 
privilege, this statutory confidentiality can only be waived by the legislator involved.  
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minimizing the negative impact on the legislative process. Of greater significance, 

however, is that the important policy considerations recognized in the above-mentioned 

court decisions hold true even where, as here, the Court is seeking to review a privilege 

log in camera.  For example, the review necessary to create a log would have to be 

conducted by each of the legislative respondents individually.  This is because legislative 

privilege belongs to each legislator; allowing other legislators or legislative staff to 

review and assess documents in order to create a privilege log would in itself breach the 

privilege.  Communications solely among legislators and the central staff are particularly 

problematic in this regard.  Unlike the United States Congress, where each Senator or 

Representative has his or her own staff, most members of the General Assembly have no 

staff other than an office assistant.  Instead, a non-partisan central staff serves all 

members of the General Assembly.  Any member of the General Assembly can utilize the 

members of the non-partisan central staff for research, bill drafting or other tasks.  

 In order for this system to function, strict confidentiality must be maintained 

regarding communications between legislators and members of the non-partisan central 

staff.  Indeed, such confidentiality is mandated by N.C. GEN. STAT. Chapter 120, Article 

17. This confidentiality requires, for example, that if two members of the General 

Assembly ask a member of the central staff to draft a bill on a particular topic, the staff 

member may not disclose to either legislator the work being done for the other.  Even the 

identity of a legislator for whom work is being done is confidential N.C. GEN. STAT. § 

120-130.  Breaching this confidentiality can lead to disciplinary action for members of 

the non-partisan central staff and removal from office for legislators.  N.C. GEN. STAT. § 
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120-134.  These strictures underscore that privilege logs can only be prepared by 

legislators themselves.  Indeed, to maintain legislative privilege and confidentiality, each 

legislative respondent would be required not only to individually identify and review all 

privileged documents, but also to individually prepare a privilege log separate from those 

being prepared by other legislative respondents.  Otherwise, privilege and confidentiality 

would be breached. 

 Also of concern is the potential chilling effect that the production of a privilege 

log could have.  As noted by Magistrate Judge Peake, legislative immunity is similar to 

deliberative process privilege, but presents a “particular need to protect legislative 

sovereignty and prevent inquiry that would chill legislative action.”  The deliberative 

process privilege is recognized by Exemption 5 of the Freedom of Information Act, 5 

U.S.C. § 552, and 

is designed to protect the quality of administrative decisionmaking by 
ensuring that it is not done “in a fishbowl.” Environmental Protection 
Agency v. Mink, 410 U.S. 73, 87, 35 L. Ed. 2d 119, 93 S. Ct. 827 (1973) 
(citing S. Rep. No. 813, 89th Cong., 1st Sess. 9 (1965)). Thus, the privilege 
encourages free-ranging discussion of alternatives; prevents public 
confusion that might result from the premature release of such 
nonbinding  deliberations; and insulates against the chilling effect likely 
were officials to be judged not on the basis of their final decisions, but “for 
matters they considered before making up their minds.” Jordan v. United 
States Dep't of Justice, 192 U.S. App. D.C. 144, 591 F.2d 753, 772-73 
(D.C. Cir. 1978) (en banc), overruled in part on other grounds, Crooker v. 
Bureau of Alcohol, Tobacco & Firearms, 216 U.S. App. D.C. 232, 670 
F.2d 1051 (D.C. Cir. 1981) (en banc);  
 

City of Virginia Beach v. United States Dep't of Commerce, 995 F.2d 1247, 1252–

53  (4th Cir. Va. 1993).  Intrusion into the legislative process by a court, even when 

limited to in camera review of a log of legislative communications, not only calls into 
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sharp question the sovereignty of the North Carolina General Assembly, but runs a real 

risk of chilling future legislative action, as legislators understandably may be wary of 

committing conversations and thoughts on legislative action to writing for fear both of 

future intrusion into the legislative process and fear of the burden of being required, in 

the context of litigation, to log all such communications.  Such a chilling effect 

unquestionably could have an adverse effect on the ability of members of the General 

Assembly to carry out their legislative duties.  

 The legislative respondents understand the position in which the Court finds itself, 

and the Court’s desire to have some reassurance that no documents have been withheld 

that are not in fact privileged.  For that reason, the legislative respondents are delivering 

to the Court a categorical privilege log that identifies the categories of documents for 

which privilege is claimed.  

 There is no question, however, that Magistrate Judge Peake’s concern that 

“[P]rotection from the privilege log requirement may also be particularly appropriate as 

to internal documents and communications that were created and circulated only by and 

between individual legislators and their staff, to prevent unwarranted intrusion and 

burdensomeness that would accompany even the preparation of a privilege log for these 

internal deliberations and communications” applies in this case.  Production of a 

complete privilege log would not only be extremely burdensome on the legislative 

respondents, but would also chill legislative action over concern that communications 

meant to be confidential, in order to facilitate the legislative process, could be 
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subpoenaed.  Plaintiffs have failed to demonstrate factors that would outweigh this 

burden and chilling effect. 

CONCLUSION 

 For the foregoing reasons legislative respondents respectfully pray that the Court 

reconsider its Minute Entry and amend it by deleting the directive for legislative 

respondents’ counsel to produce a privilege log or in the alternative accept the categorical 

privilege log being delivered to the Court for in camera review. 

 This the 6th day of October, 2016. 

 

NORTH CAROLINA DEPARTMENT 
OF JUSTICE 
 
By: /s/ Alexander McC. Peters  
Alexander McC. Peters 
Senior Deputy Attorney General 
N.C. State Bar No. 13654 
apeters@ncdoj.gov 
 
/s/ Melissa L. Trippe                   
Melissa L. Trippe 
Special Deputy Attorney General 
N.C.State Bar. No. 13739 
mtrippe@ncdoj.com 
 
P.O. Box 629 
Raleigh, NC  27602 
Telephone: 919.716.6900 
Facsimile: 919.716.6763 
 
Counsel for Senator Robert A. Rucho, Senator 
Trudy Wade, Representative John Faircloth, 
Representative Jon Hardister, Representative 
Charles Jeter, Representative Tim Moore, 
Representative David Lewis, and Erika 
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Churchill, Staff Attorney, Research Division, 
North Carolina General Assembly  
 
 
 
 

CERTIFICATE OF SERVICE 

 I, Melissa L. Trippe, hereby certify that I have this day electronically filed the 
foregoing MEMORANDUM IN SUPPORT OF MOTION TO RECONSIDER with the 
Clerk of Court using the CM/EFC system which will send notification of such filing to 
the following: 

Jim W. Phillips, Jr 
jphillips@brookspierce.com. 
Julia C. Ambrose 
jambrose@brookspierce.com 
D. Bryan Starrett, Jr. 
dstarrett@brookspierce.com 
Brooks, Pierce, McLendon, 
 Humphrey & Leonard, L.L.P. 
Post Office Box 26000 
Greensboro, NC 27420-6000 
Counsel for City of Greensboro 
 
Mark Payne, County Attorney 
Guilford County Attorney’s Office 
P.O. Box 3427 
Greensboro, NC 27402 
mpayne@co.guilford.nc.us 
Counsel for Defendant 

 Anita S. Earls 
anita@southerncoalition.org 
Allison J. Riggs 
allison@southerncoalition.org 
Southern Coalition for Social Justice 
1415 Hwy. 54, Suite 101 
Durham, NC  27707 
Counsel for Individual Plaintiffs 
 
 
 
 
Benton G. Sawrey 
Narron, O’Hale & Whittington PA 
P.O. Box 1567 
Smithfield, NC 27577 
bsawrey@nowlaw.com 
Counsel for Defendant-Intervenors 

 

 This the 6th day of October, 2016. 

       /s/ Melissa L. Trippe 
       Melissa L. Trippe 
       Special Deputy Attorney General 
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