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Bryan Cutler, Speaker of the Pennsylvania House of Representatives 

(“Speaker Cutler”); Kerry Benninghoff, Majority Leader of the Pennsylvania House 

of Representatives (“Leader Benninghoff” and, together with Speaker Cutler, the 

“House Leaders”); Jake Corman, President pro tempore of the Pennsylvania Senate 

(“President Corman”); Kim Ward, Majority Leader of the Pennsylvania Senate 

(“Leader Ward” and, together with President Corman, the “Senate Leaders” and, 

together with the House Leaders, the “Proposed Intervenors”) hereby file this 

Memorandum of Law supporting their Application for Leave to Intervene in the 

above-captioned matter filed by Carol Ann Carter, et al. (“Petitioners”). 

The Proposed Intervenors satisfy the requirements for intervention under 

Pa.R.C.P. 2327 and seek to protect their exclusive authority, as legislators in the 

Pennsylvania General Assembly (the “General Assembly”) and as the leaders of the 

General Assembly as an institution, under Article I, Section 4 of the United States 

Constitution to prescribe the “Times, Places, and Manner” of congressional 

elections, and under the Pennsylvania Constitution to legislate and appropriate for 

elections in Pennsylvania, which Petitioners’ requested relief would usurp.  

In support thereof, the Proposed Intervenors respectfully represent as follows: 

I. BACKGROUND 

1. The United States and Pennsylvania Constitutions vest the General 

Assembly with the authority to redistrict this Commonwealth’s congressional 
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districts. Specifically, Article I, Section 4 of the United States Constitution (the 

“Elections Clause”) provides that “[t]he Times, Places and Manner of holding 

Elections for Senators and Representatives, shall be prescribed in each State by the 

Legislature thereof....” Pursuant to the Elections Clause, as a matter of federal law, 

“redistricting is a legislative function, to be performed in accordance with the State’s 

prescriptions for lawmaking.” Arizona State Legislature v. Arizona Indep. 

Redistricting Comm’n, 576 U.S. 787, 808 (2015). The Commonwealth’s legislative 

power is vested in the General Assembly. PA. CONST. ART. II, § 1. 

2. As Petitioners concede (Pet. at ¶ 6), congressional districting plans are 

legislative enactments of the General Assembly, passed like any other legislation. 

The Pennsylvania Supreme Court has confirmed that the “primary responsibility and 

authority for drawing federal congressional legislative districts rests squarely with 

the state legislature.” League of Women Voters v. Com., 178 A.3d 737, 821–22 (Pa. 

2018), citing Butcher v. Bloom, 216 A.2d 457, 458 (Pa. 1966) (identifying the 

General Assembly as “the organ of government with the primary responsibility for 

the task of apportionment”) and Growe v. Emison, 507 U.S. 25, 34 (1993) (“the 

Constitution leaves with the States primary responsibility for apportionment of their 

federal congressional and state legislative districts”).  

3. By statute, the Secretary of Commerce, on behalf of the United States 

Census Bureau, must deliver to the President the apportionment figures from the 
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decennial census by December 31 of the year in which the Census is taken, and must 

deliver redistricting data (known as P.L. 94-171 data)1 to states by April 1 of the 

year after the year in which the Census is taken. 13 U.S.C. § 141. Apportionment 

data is used to allocate House of Representatives seats to the States, and redistricting 

data is used by state legislatures or other redistricting authorities to draw 

representational districts. 

4. This year’s Census results, however, have been and continue to be 

delayed. The apportionment results were delivered on April 26, 2021, and the 

Census Bureau has announced an intention to deliver “a legacy format summary 

redistricting data file to all states by mid-to-late August 2021.” Census Bureau, 

Press Release No. CB21-RTQ.09, Mar. 15, 2021, at 

https://www.census.gov/newsroom/press-releases/2021/statement-legacy-format-

redistricting.html. This latter data file is a necessary part of the redistricting process, 

used by redistricting authorities to construct electoral districts of approximately 

equal population, as the Constitution requires. 

5. Unlike in some states, there is no express deadline set forth in 

Pennsylvania’s Constitution or statutes by which the Commonwealth must enact a 

                                           
1 The redistricting data consists of population counts for every census block in each state as of the 
decennial census date (April 1, 2020). Apportionment numbers are simply statewide population 
counts and, unlike the granular redistricting data, offer no insight about how the population is 
distributed within the state. 
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new congressional district plan following the publication of a new census. While 

Petitioners allude to the Census delay’s potential impact on the 2022 primary 

calendar, in past decennial redistricting cycles, districting plans were passed at the 

end of the year that followed when decennial census data were published. For 

example, the 2011 congressional plan was enacted on December 22, 2011, League 

of Women Voters, 178 A.3d at 743, and the 2001 congressional plan was enacted on 

January 7, 2002. See Erfer v. Com., 794 A.2d 325, 348 (Pa. 2002), overruled on other 

grounds by League of Women Voters. Hence, Census delays do not necessarily 

impede the General Assembly’s legal authority to enact a districting plan.  

6. Based on pure speculation that the General Assembly and Governor 

might prove unable to enact a congressional districting plan in the future, Petitioners 

filed their Petition for Review (“Petition”) on April 26, 2021, asking this Court to 

declare the current plan unconstitutional, to enjoin the Respondents from conducting 

elections under that plan, and to craft a new congressional plan for the 

Commonwealth if “the political branches fail to enact a plan by a date certain set by 

this Court.” (Pet. at 21) (Prayer for Relief). Oddly, Petitioners have sought this 

extraordinary relief months before availability of the redistricting data that anyone—

the “political branches,” this Court, or the Petitioners themselves—will need to 

develop a congressional districting plan.  
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7. Speaker Cutler is a duly elected, qualified, and serving Member of the 

House of Representatives from the 100th House District, and is also the duly elected 

Speaker of the House of Representatives and in such capacity is the presiding officer 

of that body.  

8. Leader Benninghoff is a duly elected, qualified, and serving Member 

of the House of Representatives from the 171st House District, and is also the duly 

elected Majority Leader of the House of Representatives and, in such capacity, leads 

the Republican Caucus of the House of Representatives (the “House Republican 

Caucus”). The House Republican Caucus consists of 111 out of 203 Members of the 

House. As of about June 7, 2021, the House Republican Caucus will consist of 113 

Members of the House, given recent results of special elections. 

9. President Corman is a duly elected, qualified, and serving Member of 

the Senate from the 34th Senatorial District, and is also the duly elected President 

pro tempore of the Senate.  In such capacity, he is the highest-ranking officer of the 

Senate and presides over that body in the absence of the Lieutenant Governor.  See 

Pa. Const. art. II, § 9. 

10. Leader Ward is a duly elected, qualified, and serving Member of the 

Senate from the 39th Senatorial District, and is also the duly elected Majority Leader 

of the Senate and, in such capacity, leads the Republican Caucus of the Senate (the 

“Senate Republican Caucus”). The Senate Republican Caucus currently consists of 
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28 out of 48 Members of the Senate (with two seats being vacant): 27 Republican 

Senators and 1 independent Senator who caucuses with the Republicans.  As of June 

9, 2021, the Senate Republican Caucus will consist of 29 out of 50 Members of the 

Senate: 28 Republican Senators and 1 independent Senator who caucuses with the 

Republicans. 

11. As Exhibit “A” to this Petition, the Proposed Intervenors respectfully 

submit Preliminary Objections that they seek to file in this case. 

II. THE PROPOSED INTERVENORS HAVE A RIGHT TO INTERVENE 

12. Under Pennsylvania law, a party has an absolute right to intervene in 

an action if it falls within one of the categories enumerated in Pa.R.C.P. 2327. See 

id.; Pa.R.C.P. 2329; see also Larock v. Sugarloaf Twp. Zoning Hearing Bd., 740 

A.2d 308, 313 (Pa. Commw. 1999). 

13. The grant of intervention is mandatory where the intervenor meets any 

one of the four criteria set forth in Pa.R.C.P. 2327. Larock, 740 A.2d at 313 (“if the 

petitioner is a person within one of the classes described in Rule 2327, the allowance 

of intervention is mandatory, not discretionary . . .”) (internal citations omitted). 

14. Here, two independent bases exist to support the Proposed Intervenors’ 

right to intervene. First, Pa.R.C.P. 2327(3) provides that a party must be permitted 

to intervene if it “could have joined as an original party in the action or could have 

been joined therein.” Id. Second, Pa.R.C.P. 2327(4) provides that a party must be 
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permitted to intervene if “the determination of such action may affect any legally 

enforceable interest of such person whether or not such person may be bound by a 

judgment in the action.” Id.  

15. Pennsylvania courts have established “that the inquiry to determine 

whether a party has standing to initiate litigation is different than the inquiry to 

determine whether a party can intervene in existing litigation.” Sunoco Pipeline L.P. 

v. Dinniman, 217 A.3d 1283, 1288 (Pa. Commw. Ct. 2019). Indeed, “[s]tanding to 

file a formal complaint requires the moving party to have a direct, immediate, and 

substantial interest in the subject matter of the controversy. . . Conversely, a person 

seeking to intervene in a proceeding need have only an ‘interest of such nature that 

participation . . . may be in the public interest.’” Id. at 1288-1289 (citation omitted). 

16. Moreover, the Proposed Intervenors are the presiding officers of both 

Houses of the General Assembly and intervene to protect the official, individual, 

and/or institutional interests described in this memorandum. As this Court held just 

last year, “there is a difference between personal standing and legislative standing,” 

and a legislator “may be able to initiate litigation in his legislative capacity, where 

the legislator can demonstrate an injury to his ability ‘to act as a legislator.’” 

Allegheny Reprod. Health Ctr. v. Pennsylvania Dep’t of Human Servs., 225 A.3d 

902, 909 (Pa. Commw. Ct. 2020). These principles of legislative standing are 

relevant to whether a legally enforceable interest exists. Id. at 902. 
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17. Because the Proposed Intervenors have legally enforceable interests at 

play and could have been original parties to this case, they must be permitted to 

intervene as of right under both Pa.R.C.P. 2327 (3) and (4). 

A. Determination of This Action Will Affect the Proposed 
Intervenors’ Enforceable Interest in Vindicating and Protecting 
Their Exclusive Interest and Right to Legislate Redistricting and 
Election laws, which Petitioners Seek to Divest. 

18. The Proposed Intervenors unquestionably have an enforceable interest 

in defending the constitutional authority of Pennsylvania’s legislative actors to 

prescribe the “Times, Places, and Manner of holding elections for Senators and 

Representatives,” U.S. CONST. ART. I, § 4, which includes the authority to enact 

congressional districting plans. League of Women Voters, 178 A.3d at 821–22. This 

action seeks to dilute, abrogate, impair, or abolish that constitutional prerogative. 

Petitioners ask the Court to take control over the congressional redistricting process 

before Proposed Intervenors even have the necessary tools to complete that process 

or else to impose unreasonable, restrictive deadlines on Proposed Intervenors’ 

constitutional prerogative without any basis in law for doing so. 

19. This enforceable interest satisfies Pa.R.C.P. 2327 and, accordingly, 

Proposed Intervenors have the right to intervene. Pennsylvania law affirms the 

exclusive authority of Pennsylvania’s legislators to engage in congressional 

redistricting, and that authority lies at the heart of this case.  
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20. The Proposed Intervenors have an enforceable interest warranting 

intervention, and can “initiate litigation in [their] legislative capacity, where the 

legislator can demonstrate an injury to his ability ‘to act as a legislator.’” Allegheny 

Reprod. Health Ctr., 225 A.3d at 909, citing Sunoco Pipeline L.P., 217 A.3d at 1288. 

21. In Fumo v. City of Philadelphia, the Supreme Court of Pennsylvania 

found that a city’s issuance of a license for the construction of a casino on a 

Pennsylvania river invaded the General Assembly’s exclusive authority to regulate 

submerged lands. 972 A.2d 487, 501–03 (Pa. 2009). In relevant part, the Fumo court 

held that six state legislators had legislative standing to “seek redress for an alleged 

usurpation of their authority as members of the General Assembly,” to “vindicate a 

power that only the General Assembly has,” and to “ask that this Court uphold their 

right as legislators to cast a vote or otherwise make a decision on licensing the use 

of the Commonwealth’s submerged lands.” Id. at 502. 

22.  This petition presents a stronger case for intervention. Regulating the 

times, places, and manner of congressional elections in Pennsylvania—a task that 

includes redistricting legislation—is an exclusive legislative function, not only 

under Pennsylvania law, but also under the U.S. Constitution. See, e.g., U.S. CONST. 

ART. I, § 4; PA. CONST. ART. II, § 1; League of Women Voters, 178 A.3d at 821–22; 

Butcher, 216 A.2d at 458; Arizona State Legislature, 576 U.S. at 808; Growe, 507 

U.S. at 34. 
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23. The power to redistrict is part of the General Assembly’s overall power 

to regulate elections. More than a century ago, the Supreme Court of Pennsylvania 

acknowledged that “[t]he power to regulate elections is a legislative one, and has 

been exercised by the general assembly since the foundation of the government.” 

Winston v. Moore, 91 A. 520, 522 (Pa. 1914), citing Patterson v. Barlow, 60 Pa. 54, 

75 (1869). The primacy of the General Assembly in the area of elections is manifest. 

See In re Guzzardi, 99 A.3d 381, 386 (Pa. 2014) (“[s]ubject to constitutional 

limitations, the Pennsylvania General Assembly may require such practices and 

procedures as it may deem necessary to the orderly, fair, and efficient administration 

of public elections in Pennsylvania”). For that reason, “the judiciary should act with 

restraint, in the election arena, subordinate to express statutory directives.” Id.  

24. Indeed, twice in the past year the Pennsylvania Supreme Court has 

granted legislative leadership leave to intervene in litigation concerning election 

statutes. In Crossey v. Boockvar, 239 A.3d 14, 15 n.4 (Pa. 2020) (per curiam), the 

Pennsylvania Supreme Court granted leave to intervene to the House and Senate 

presiding officers in a case challenging the constitutionality of an election bill, Act 

77. Likewise, in Pennsylvania Democratic Party v. Boockvar, 238 A.3d 345, 354 

(Pa. 2020), the Pennsylvania Supreme Court granted leave to intervene to the 

Senate’s then-President pro tempore and its then-Majority Leader in another action 

seeking relief directed to Act 77.  
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25. Petitioners seek, in pertinent part, a declaratory judgment finding the 

Commonwealth’s current congressional district plan unconstitutional, an injunction 

prohibiting Respondents from “implementing, enforcing, or giving any effect to” 

that plan, and an order to “implement a new congressional district plan...if the 

political branches fail to enact a plan by a date certain set by this Court.” (Pet. at 21) 

(Prayer for Relief). These requests directly seek to divest the Proposed Intervenors’ 

exclusive authority to determine the times, places, and manner of holding 

congressional elections under U.S. Const. Art. I, § 4, and to transfer that authority to 

this Court. The Commonwealth’s legislative actors have had no opportunity to 

engage in redistricting, the Census figures necessary to do so do not exist and will 

not exist for some time, and there is no deadline in law for redistricting to occur. Nor 

is there basis in law for an injunction against the prior redistricting plan, when it is 

not yet unconstitutional and where Pennsylvania is entitled to 18 seats in the current 

Congress, not the 17 seats it will be entitled to beginning in January 2023. In these 

circumstances, Petitioners’ demand is nothing short of a demand to bypass the 

General Assembly entirely and transfer complete redistricting authority to the courts.  

26. The circumstances here are not one “akin to a general grievance about 

the correctness of governmental conduct....” Markham v. Wolf, 136 A.3d 134, 145 

(Pa. 2016). The Proposed Intervenors do not seek “to offer evidence and argument 

with respect to the intent of the General Assembly in enacting [the law] [or] to the 
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procedure by which [it] was adopted.” Robinson Twp. v. Com., 84 A.3d 1054, 1055 

(2014). Rather, Proposed Intervenors propose to intervene in this action to defend 

their unique, legislative interests and their vested, exclusive authority to conduct 

congressional redistricting in the Commonwealth. Indeed, the primary law at issue—

the forthcoming redistricting plan—has yet to be enacted. The question in this case 

is not what the General Assembly did in the past, but whether Pennsylvania’s 

legislators will maintain that authority in the future and whether the courts will place 

onerous, extra-legal conditions on that authority. 

27. Thus, determination of this action necessarily and directly affects the 

Proposed Intervenors’ legally enforceable interests, and Proposed Intervenors 

therefore have a right to intervene. Fumo, 972 A.2d at 502 (“the claim reflects the 

state legislators’ interest in maintaining the effectiveness of their legislative 

authority and their vote, and for this reason, falls within the realm of the type of 

claim that legislators, qua legislators, have standing to pursue.”). 

B. The Proposed Intervenors Could Have Joined as an Original Party 
in the Action or Could Have Been Joined Herein. 

28. Pennsylvania courts recognize that parties with special interests 

implicated by an action could have been joined as original parties. See, e.g., Appeal 

of Denny Bldg. Corp., 127 A.2d 724, 729 (1956) (finding intervention appropriate 

when parties “have an obvious special interest apart from that of the general public 

which would certainly have justified their joining as original parties in the action”); 
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Harrington v. Philadelphia City Emps. Fed. Credit Union, 364 A.2d 435, 441 (Pa. 

Super. 1976) (recognizing that candidates “could have been an original party or 

could have been joined in the action . . . [because they] had interests which would 

be drastically affected by the outcome of the equity action”). 

29. Further, 42 Pa.C.S. § 7540(a) provides that “[w]hen declaratory relief 

is sought, all persons shall be made parties who have or claim any interest which 

would be affected by the declaration, and no declaration shall prejudice the rights of 

persons not parties to the proceeding.” 

30. The Proposed Intervenors, as the parties to whom the constitutional 

authority to redistrict has been assigned, have a special interest in this action. The 

action seeks to divest—or, at a minimum, significantly impair—the Proposed 

Intervenors’ authority to conduct congressional redistricting for the Commonwealth 

for the 2022 elections and beyond.  

31. Moreover, the Proposed Intervenors could have joined as original 

parties in this action. In fact, it is not uncommon for the presiding officers of the 

House and Senate—like Speaker Cutler and President Corman—to be named as 

original parties in cases challenging the constitutionality of, and seeking to alter, 

redistricting plans enacted by the General Assembly. For example, in both League 

of Women Voters and Erfer, the then-presiding officers of the General Assembly 

were named as original parties, including former Speaker Mike Turzai and former 
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President pro tempore Joseph Scarnati III in League of Women Voters, and former 

Speaker Matthew Ryan and then-Lieutenant Governor and President of the Senate, 

Robert Jubelirer in Erfer. Further, in Mellow v. Mitchell, 607 A.2d 204 (Pa. 1992), 

an action brought to seek judicial intervention to draft a congressional districting 

plan when the General Assembly and Governor reached an impasse and failed to 

pass such a plan, the petitioners were eight Members of the Senate and thus original 

parties. Id. at 205.2 

32. The Proposed Intervenors could have joined as original parties in this 

action, and, as these cases show, typically at least the General Assembly’s presiding 

officers are joined. The instant action seeks a declaratory judgment and injunctive 

relief imposing improper restraints upon, and usurping, the exclusive domain of the 

General Assembly. If granted, the relief sought will directly impact the Proposed 

Intervenors’ authority and interest as legislators and the official, institutional, and 

other interests they are further authorized to represent. Therefore, the Proposed 

Intervenors are entitled to intervene here as a matter of right. 

                                           
2 Notably, Mellow was not filed until January 28, 1992, which was the first day on which 
nominating petitions for the U.S. House could begin circulating that year. 607 A.2d at 205. 
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C. There Is No Reason To Refuse the Petition to Intervene. 

33. The Proposed Intervenors have shown entitlement to intervention in 

this case. Given this showing, Pa.R.C.P. 2329 provides only three reasons that could 

justify refusal of intervention. None applies.  

34. First, Pa.R.C.P. 2329(1) permits refusal of intervention if “the claim or 

defense of the petitioner is in subordination to and in recognition of the propriety of 

the action,” which has been interpreted to mean that an “intervenor cannot question 

supported findings of fact made prior to the intervention” and that “an intervenor 

must take the suit as he finds it.” Com. ex rel. Chidsey v. Keystone Mut. Cas. Co., 76 

A.2d 867, 870 (Pa. 1950). There are no subordination concerns here, given the early 

stage of this litigation. 

35. Second, Pa.R.C.P. 2329(2) permits a court to refuse an application for 

intervention if “the interest of the petitioner is already adequately represented.” 

Here, Proposed Intervenors seek to vindicate rights and interests held by themselves 

and their members in their capacity as legislators. Their interests are not already 

adequately represented by any Respondent in the case, as the originally named 

Respondents are simply responsible for election administration and do not possess 

the interest in drafting and passing congressional districting plans that Petitioners’ 

Petition seeks to impair or abrogate. See Shapp, 391 A.2d at 608 (holding that 

“[s]urely, the defense of legislation adopted by the General Assembly must be within 
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the authority of its elected leaders”). After all, “an executive branch agency is simply 

not in a position to represent Proposed Intervenors’ interest in the exercise of 

legislative power under Article III of the Pennsylvania Constitution.” Allegheny 

Reprod. Health Ctr., 225 A.3d at 913. Petitioners practically concede this point in 

alleging repeatedly that the divided government—where the legislative chambers 

are controlled by Republicans and the Governor is a Democrat—is categorically 

incapable of compromise. Petitioners cannot, after making this allegation, claim the 

Democratic Secretary of State or the Director of Elections represents Proposed 

Intervenors’ interests. 

36. Finally, Pa.R.C.P. 2329(3) permits refusal of intervention where “the 

petitioner has unduly delayed in making application for intervention or the 

intervention will unduly delay, embarrass or prejudice the trial or the adjudication 

of the rights of the parties.” No such concern exists here. The Proposed Intervenors 

promptly filed this application for leave to intervene at the earliest stages of the 

litigation, before any substantive proceedings took place. The Proposed Intervenors’ 

participation in this case will simplify this action and is necessary as they will bring 

before the Court arguments and law that otherwise would not be present. 

37. In summary, there is no basis allowing for refusal of the Proposed 

Intervenors’ right to intervene into this case. 
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WHEREFORE, for the foregoing reasons, the Proposed Intervenors 

respectfully request that the Court grant their Application for Leave to Intervene and 

enter the proposed order attached to it as Exhibit “B,” thereby granting the 

Application. 
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