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INTRODUCTION 

 In this lawsuit, Plaintiffs seek to uphold the key voting and representational rights of 

Illinois citizens.1  The Court has set an expedited schedule in which experts will be deposed in 

early September and trial will commence in late September, approximately six weeks from this 

filing.  Nonetheless, the Leadership Defendants have refused to comply with some of the most 

basic of discovery obligations (e.g., providing clearly relevant documents and a privilege log) and 

have instead relied on unfounded objections, unsupported privilege claims, and repeated delay 

tactics to avoid responding to interrogatories and document requests.  Because the Leadership 

Defendants refused to respond to 20 of 21 interrogatories and 32 of 37 requests for production, 

Plaintiffs had no choice but to file this motion to compel [Dkt. No. 54] (“Motion”). 

  In their Opposition [Dkt. No. 70] (“Opp.”), the Leadership Defendants attack Plaintiffs’ 

Motion on a number of grounds, none of which are well-founded.  First, the Leadership Defendants 

argue that Plaintiffs failed to fully complete the meet-and-confer process prior to filing the Motion.  

Opp. at 7-9.  To the contrary, the Leadership Defendants admit that the parties engaged in a 

telephone conference on July 29, 2021, on which defense counsel agreed to provide additional 

information responsive to the priority discovery requests by August 2, 2021.  Id. at 6.  However, 

the Leadership Defendants did not provide any additional documents or information, request any 

additional time, or otherwise reach out to Plaintiffs’ counsel on August 2nd or 3rd.  Thus, the 

Leadership Defendants left Plaintiffs with no choice but to file this Motion on August 4, 2021, to 

maintain the expedited schedule set by the Court.  Plaintiffs fully satisfied any meet-and-confer 

requirements and, in any event, the relevance and proportionality arguments in the Opposition 

                                                 
1  Unless otherwise defined, capitalized terms used herein are given the same meaning as in 

Plaintiffs’ opening Memorandum of Law [Dkt. No. 55] (“Memo”). 
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demonstrate that further discussions between the parties would have been futile. 

 Second, the primary substantive argument in the Opposition is that the bulk of Plaintiffs’ 

interrogatories and requests for production are irrelevant because they relate to the data and process 

that was used to draw the map contained in the legislative redistricting plan passed by the General 

Assembly and signed by the Governor on June 4, 2021 (the “Redistricting Map”).  Opp. at 1-4, 9-

10.  This contention makes no sense.  Plaintiffs’ First Amended Complaint [Dkt. No. 51] (“FAC”) 

alleges and claims that the process used to draw the Redistricting Map was both arbitrary and 

discriminatory and thus violates the Equal Protection Clause of the Fourteenth Amendment.  FAC 

¶¶ 9-11, 71-82, 99-101.  Thus, discovery requests regarding the redistricting process are directly 

relevant and go to Plaintiffs’ core claims.  Moreover, the data and process used to draw the 

Redistricting Map are directly relevant to the defense already raised by the Leadership Defendants 

that the population estimates from the American Community Survey (“ACS”) were the “best data 

available” for redistricting.  Mot. to Dismiss [Dkt. No. 45] at 7-11. 

 Third, the Leadership Defendants assert that Plaintiffs’ requests are not proportional to the 

needs of the case.  Opp. at 11.  However, their proportionality argument is based on the same false 

premise as their relevance argument—namely, that requests involving the process used to draft the 

Redistricting Map are irrelevant.  Moreover, the requests largely seek information and documents 

relating to the legislative sessions that ran from January through May of 2021, when the 

Redistricting Plan was drafted.  By the Leadership Defendants’ own admission, the universe of 

custodians appears to be very small, and the time period is very recent, so there is minimal burden 

and expense associated with the requests, and the requests are clearly proportional to the needs of 

the case, especially in light of the important voting and representational rights at issue. 

 Fourth, the Leadership Defendants assert that many or all of Plaintiffs’ requests have been 
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mooted by supplemental information and materials that the Leadership Defendants belatedly 

produced after the filing of the Motion.  Opp. at 7-9.  Not the case.  Although the Leadership 

Defendants have finally produced the disaggregated ACS 2015-2019 5-year population estimates, 

they have not fully and completely responded to many of Plaintiffs’ requests, as explained in detail 

below.  Given the expedited schedule in this case, including expert depositions only two weeks 

away, there is no reason for this delay, and the Leadership Defendants should be required to 

respond to all outstanding requests immediately. 

 Fifth and finally, the Leadership Defendants continue to refuse to produce a log showing 

which documents and information have been withheld or redacted on privilege grounds, despite 

raising privilege objections to 20 of 21 interrogatories and 32 of 37 document requests.  Opp. at 

12-13.  It is well established that a party must have a good faith basis for asserting the privilege on 

a “document-by-document basis” and that “blanket claim[s]” of privilege are improper and 

insufficient to maintain the privilege.  See In re Gen. Instr. Corp. Sec. Litig., 190 F.R.D. 527, 529 

(N.D. Ill. 2000).  The Leadership Defendants assert that it is “premature” and “unnecessary” to 

produce a log, but Fed. R. Civ. P. (“Rule”) 26 requires that a log be produced in a timely manner.  

Given the expedited schedule in this case, there is no more time to delay.  Plaintiffs must be given 

the information to understand what materials are being withheld on privilege grounds and to 

challenge the privilege, where necessary.  The Leadership Defendants should be required to 

immediately produce a log of all documents and information for which they are claiming privilege. 

ARGUMENT 

I. Plaintiffs Satisfied their Meet-and-Confer Obligations Prior to Filing the Motion. 

Recognizing the weakness of their relevance and proportionality arguments, the 

Leadership Defendants devote considerable space in their Opposition to arguing that Plaintiffs 
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“flouted their procedural obligations” by allegedly failing to sufficiently meet-and-confer before 

filing this Motion.  Opp. at 3-4, 7-9.  This argument would be false in any proceeding and is 

particularly unfounded given the expedited schedule of discovery and trial in this matter. 

In order to prepare the case for the fast-approaching expert depositions and September trial 

date, the Court ordered the parties to provide substantive discovery responses by July 23, 2021.  

Minute Entry [Dkt. No. 37].  On that date, however, the Leadership Defendants served responses 

that consisted almost entirely of objections, blanket assertions of privilege, and refusals to respond.  

See Mot., Ex. A and Ex. B.  On July 26, 2021, the next business day, Plaintiffs’ counsel requested 

a meet-and-confer call, but defense counsel was unavailable until July 29, 2021. 

The Leadership Defendants admit the parties had a comprehensive meet-and-confer call 

on July 29, 2021, on which Plaintiffs agreed, without waiving any of their requests, to identify the 

most urgent of the many unanswered requests.  Opp. at 6.  On that call, the Leadership Defendants 

agreed to provide additional information responsive to the priority discovery requests by August 

2, 2021.  Id.  However, the Leadership Defendants did not provide any additional responsive 

information on August 2nd or August 3rd.  Nor did they inform Plaintiffs’ counsel that they needed 

any additional time.  Instead, and consistent with their pattern of delay, the Leadership Defendants 

simply remained silent, intent on further delaying any substantive discovery. 

It was not until several hours after Plaintiffs filed this Motion (and likely only because 

Plaintiffs filed this Motion), on August 4, 2021, that the Leadership Defendants sent Plaintiffs’ 

counsel a cursory, two-page letter purporting to address the most urgent requests.  Opp., at Ex. 2 

[Dkt. No. 70-3] (“Letter”).  For the reasons explained in Section IV below, the Letter does not 

provide complete or satisfactory responses to the urgent requests.  Regardless, the Leadership 

Defendants did not provide any prior notice that they were planning to send the Letter, given that 
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they already missed their originally-promised deadline to supplement their responses by nearly 

two full days.  Nor is there any indication that the Leadership Defendants would have sent the 

Letter on August 4th had they not been prompted to act by the filing of Plaintiffs’ Motion. 

Both Fed. R. Civ. P. 37(a)(1) and Local Rule 37.2 require only that the parties “confer” or 

“attempt[] to confer” in good faith prior to filing a motion to compel.  Plaintiffs clearly satisfied 

that requirement.  They participated in a comprehensive telephone conference with nearly a dozen 

counsel for the parties on the phone as soon as counsel for the Leadership Defendants were 

available, and they voluntarily provided a list of the most urgent discovery requests for expedited 

consideration on the same day.  The Leadership Defendants’ assertion that the conferral was 

“ongoing” is false and simply a tactic to further delay responding to discovery.  Opp. at 9.  The 

rules do not allow a party to indefinitely delay discovery by issuing blanket objections and 

stringing out the meet-and-confer process as long as possible.  To the contrary, the purpose of the 

conferral requirement is to “curtail undue delay and expense in the administration of justice.”  L.R. 

37.2.  This is especially true in this case, in which timely discovery is crucial to properly prepare 

for the expedited trial date, which is only six weeks from now. 

“Courts have broad discretion” in analyzing compliance with the conferral requirement.  

Washington v. Tovo, No. 2:17-cv-128, 2018 WL 2126941, at *2 (N.D. Ind. May 9, 2018).  Courts 

have repeatedly held that a party has satisfied the requirement when it conferred or attempted to 

confer and further discussions would not have resolved the dispute.  See, e.g., Baxter Int’l., Inc. v. 

AXA Versicherung, 320 F.R.D. 158, 167 (N.D. Ill. 2017) (meet-and-confer was satisfied where 

“additional efforts at resolution would not have avoided court intervention”).  Given the unfounded 

relevance and proportionality arguments in the Opposition, it is clear that further discussions 

would have served only to delay resolution of these issues.  See Opp. at 12 (noting that “the parties 
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strongly dispute the contours of discoverable information”).  Accordingly, Plaintiffs more than 

sufficiently satisfied the conferral requirement prior to filing their Motion. 

II. Discovery Requests Regarding the Data and Processes Used to Draw the Redistricting 

Map are Directly Relevant to the Claims and Defenses in this Case. 

The primary substantive argument in the Opposition is that the majority of Plaintiffs’ 

interrogatories and requests for production are irrelevant because they seek information and 

documents relating to the data and processes that were used to draw the Redistricting Map.  Opp. 

at 1-4, 9-10.  Contrary to the arguments in the Opposition, however, discovery regarding the 

redistricting process is directly relevant to the claims and defenses at issue in this case. 

A. The data and processes used to draw the Redistricting Map are directly 

relevant to Plaintiffs’ claims and allegations in the case.    

The Leadership Defendants argue that the data and processes that were used to draw the 

Redistricting Map are irrelevant because the claims in the FAC involve only the question of 

whether ACS population estimates can be used as the base population data for drawing a legislative 

map.  See Opp. at 5-6 (arguing that “the case challenges which type of data can be used to create a 

redistricting plan, but not the process by which certain data should be used”).  This argument 

blatantly misrepresents and ignores many of the key allegations and claims in the FAC. 

To be sure, Plaintiffs have alleged that the use of ACS estimates as the base population 

data would result in population deviations greater than 10% for the districts in the map.  See FAC 

¶ 7.  The Supreme Court has held that maps with maximum population deviations of greater than 

10% are “presumptively impermissible” under the “one person, one vote” principle of the 

Fourteenth Amendment.  See Evenwel v. Abbott, 577 U.S. 937, ---, 136 S.Ct. 110, 1124 (2016).  

However, the Supreme Court also has held that maps with less than a 10% maximum population 

deviation are still unconstitutional and invalid if the process used to draw the districts is arbitrary 

or discriminatory.  See Roman v. Sincock, 377 U.S. 369, 710 (1964); see also Daly v. Hunt, 93 
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F.3d 1212, 1220 (4th Cir. 1996) (redistricting plan violates the Equal Protection Clause when the 

redistricting process had a “taint of arbitrariness or discrimination”). 

In both the initial Complaint and FAC, Plaintiffs allege not only that the Redistricting Map 

is presumptively impermissible because it results in a maximum population deviation greater than 

10%, but also that the data and processes used to draw the map were arbitrary and discriminatory, 

such that the map would be unconstitutional regardless of the maximum population deviation.  See 

Compl. [Dkt. No. 1] ¶¶ 2, 8-10, 67-78, 89-91; FAC ¶¶ 2, 9-11, 71-82, 99-101. 

Plaintiffs specifically allege that the redistricting process was arbitrary because the General 

Assembly failed to establish a sufficient legislative record to support the use of ACS estimates as 

the base population data.  FAC ¶ 72.  As explained in the FAC, the legislative sponsors of the 

redistricting plan and their retained expert testified that they lacked knowledge regarding the data 

used and how the map was drawn.  Id. ¶¶ 72-73.  Nor could the sponsors explain what purported 

“election data” was used to supplement or augment the ACS estimates.  Id. ¶ 74.  The FAC also 

cites and pastes specific examples of oddly shaped Representative Districts that appear to 

arbitrarily include unpopulated blocks attached like superfluous appendages.  Id. ¶ 76.  In short, 

the FAC specifically and clearly challenges the process by which the map was drawn and the 

apparently arbitrary methods used to draw the map.  Id. ¶¶ 72-77. 

Plaintiffs also challenge the discriminatory nature of the redistricting process.  Id. ¶¶ 78-

82.  The FAC explains that the General Assembly chose to use estimates that historically 

undercount minority populations and result in fewer majority-Latino districts as the base 

population data for the Redistricting Map.  Id. ¶¶ 79-80.  The FAC specifically alleges that the 

process used to draw the map created districts that discriminate against and harm the voting and 

representational rights of racial and ethnic minorities and other minority groups.  Id. ¶ 78. 
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In their Opposition, the Leadership Defendants choose to ignore these claims and 

allegations and mischaracterize the FAC as only challenging the use of ACS estimates because 

such estimates will result in a maximum population deviation greater than 10%.  See Opp. at 1-2 

(falsely arguing that the “Amended Complaint contains no claims whatsoever about how or why 

the ACS data was used in creating the Redistricting Plan”).  Indeed, the Leadership Defendants 

explicitly concede that the requests at issue “would be relevant if Plaintiffs were challenging the 

way in which Defendants used the ACS data or other data to create the Redistricting Plan.”  Id. 

¶ 9.  But that is explicitly what Plaintiffs have done in the Complaint and FAC—challenge the 

arbitrary and discriminatory process by which the map was drawn.2 

Because of the binding Supreme Court precedent holding that maps drawn through an 

arbitrary or discriminatory process are invalid and because of the claims and allegations in the 

Complaint and FAC directly challenging the process, Plaintiffs’ discovery requests regarding the 

redistricting process are directly relevant.  As explained in the Memo (at 4-6), the requests seek 

information and documents regarding the persons who participated in the drawing of the map; the 

steps, processes, software, and programs used to draw the map; and the data and files used in the 

drawing and disaggregation processes.  These requests clearly fall within the broad scope of 

relevance under Rule 26.  See Doe v. Loyola Univ. Chicago, No. 18-C-7335, 2020 WL 406771, at 

*2 (N.D. Ill. Jan. 24, 2020) (holding that “relevance is to be construed broadly” and that, “[i]f 

relevance is in doubt, courts should err on the side of permissive discovery”). 

                                                 
2  The Leadership Defendants cherry-pick statements from the Court’s July 14, 2021 hearing 

to suggest that Plaintiffs have somehow conceded that the redistricting process is irrelevant to the 

claims and defenses in the case.  See Opp. at 10.  However, the Opposition ignores the full context 

of the discussion of that hearing, including the statements by Plaintiffs’ counsel explaining that 

Plaintiffs are claiming and alleging that the “actions of the General Assembly were arbitrary and 

discriminatory” (Trans. at 9:13-23 [Dkt. No. 70-2]) and that Plaintiffs need to take discovery to 

“understand the process” that was used in redistricting (id. at 10:5-23). 
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B. The data and processes used to draw the Redistricting Map are also directly 

relevant to the defenses raised by Leadership Defendants in the case.    

Parties are allowed to take discovery on any “nonprivileged matter that is relevant to any 

party’s claim or defense.”  Rule 26(b)(1) (emphasis added).  In addition to being relevant to 

Plaintiffs’ claims, the requests regarding the data and processes used to draw the Redistricting Map 

are also relevant to the defenses that have already been raised by the Leadership Defendants. 

In the motion to dismiss filed on July 16, 2021, the Leadership Defendants repeatedly argue 

that the ACS population estimates were “the best data available to the General Assembly” when it 

drafted the Redistricting Map.  Motion to Dismiss [Dkt. No. 45] at 11.  In their interrogatories, the 

Leadership Defendants also asked Plaintiffs to identify all sources of Illinois population data that 

were available from January through June of 2021 and to identify any “sources of Illinois 

population data” that were “a better source of population data” than the ACS estimates.  

Interrogatories ¶¶ 18-19 [Dkt. No. 70-4].  Thus, it is evident that the Leadership Defendants will 

attempt to defend their use of ACS estimates by arguing that the estimates were the “best data 

available” for redistricting purposes.   

To respond to this defense, Plaintiffs need to take discovery into the drafting process, 

including the identities of the individuals who decided that ACS estimates were allegedly the “best 

data available”; what other sources of data were evaluated, considered, or analyzed; how the ACS 

estimates were manipulated to fit the applicable census blocks and the 2020 census geographic 

boundaries; what other sources of data were used along with the ACS estimates; and ultimately, 

how the ACS estimates were used to draw the Redistricting Map.  For example, the General 

Assembly apparently supplemented the ACS estimates with additional data, including certain 

“voter registration data.” See Opp. at 8.  However, the Leadership Defendants still have not 

disclosed any documents or information listing all of the data sources that were used to draw the 
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map or how those sources of data were used together.  All of these issues are directly relevant to 

the defenses already raised by the Leadership Defendants, and are therefore well within the broad 

scope of relevant discoverable information.  See Doe, 2020 WL 406771, at *2. 

III. All of Plaintiffs’ Discovery Requests are Proportional to the Needs of the Case. 

The Leadership Defendants also argue that the Plaintiffs’ discovery requests are not 

proportional to the needs of the case.  Opp. at 11.  However, their proportionality argument is 

based on the same false premise as their relevance argument—namely, that requests involving the 

process used to draft the Redistricting Map are irrelevant.  For the reasons explained directly 

above, the redistricting process is directly relevant to claims and defenses in this matter and the 

requested discovery into the process is proportional to the needs of the case. 

In evaluating the proportionality of discovery requests, Rule 26 directs courts to examine 

a number of factors, including “the importance of the issues at stake in the action, the amount in 

controversy, the parties’ relative access to relevant information, the parties’ resources, the 

importance of the discovery in resolving the issues, and whether the burden or expense of the 

proposed discovery outweighs its likely benefit.”  Fed. R. Civ. P. 26(b)(1). 

For the reasons explained in Section II above, the requested discovery is highly important 

to resolving Plaintiffs’ claims involving the arbitrary and discriminatory process used to draft the 

Redistricting Map.  And the issues at stake in this action could not be more important—i.e., 

protecting the fundamental voting and representational rights of Illinois voters.  See, e.g., Reynolds 

v. Sims, 377 U.S. 533, 561-62 (1964) (explaining that the right to an equal vote is of paramount 

importance and “any alleged infringement of the right of citizens to vote must be carefully and 

meticulously scrutinized”).  And the Leadership Defendants have exclusive access to all of the 

information requested by Plaintiffs, who cannot obtain the information from any other source. 

Nor can the Leadership Defendants show that the “burden or expense of the proposed 
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discovery outweighs its likely benefit.”  Fed. R. Civ. P. 26(b)(1); see also Schloss v. City of 

Chicago, No. 18-C-1880, 2020 WL 4339282, at *2 (N.D. Ill. July 28, 2020) (objecting party has 

“the burden to demonstrate that the discovery requests are improper”).  To the contrary, the 

requests largely seek information and documents relating only to the short period of time in 2021 

when the Redistricting Plan was drafted.  Thus, any searches for relevant information or documents 

would be limited and targeted to easily identifiable decision-makers and consultants.  By the 

Leadership Defendants’ own admission, the universe of custodians appears to be very small, and 

the time period is very recent, so there should be no need to do an extensive or historical search.   

IV. The Leadership Defendants’ Attempts to Supplement their Discovery Responses are 

Insufficient. 

The Leadership Defendants also assert that Plaintiffs’ Motion is now “moot” due to the 

supplemental responses provided after the Motion was filed.  Opp. at 7-9.  However, even those 

belated supplemental responses are grossly insufficient and fail to fully respond to the requests. 

For example, a number of Plaintiffs’ document requests and interrogatories seek 

documents and information regarding the data that was used to draw the Redistricting Map and 

the formulas that were used in the disaggregation process.  See Ex. A to Mot. (IROG ¶¶ 8, 13, 18); 

Ex. B to Mot. (RFP ¶¶ 3, 18, 22).  In their August 4, 2021 Letter, the Leadership Defendants lump 

these requests together and assert that they have satisfied these requests by producing the 

disaggregated ACS 2015-2019 5-year data as well as the voter registration data and 2020 Census 

Bureau geography data.  Letter at 1.  Apparently, the General Assembly used the ACS estimates 

and the voter registration data together in drawing the map.  But the Leadership Defendants still 

have not confirmed whether any additional data was used in drawing the map or how those sources 

of data were used together, and instead refuse to produce any formulas or additional information 

about how the data was used.  Id.  The Leadership Defendants wrongly assert that any additional 
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information and documents are irrelevant.  Id.  For the reasons stated in Section II above, however, 

such information and documents are directly relevant to the claims and defenses in this litigation. 

Plaintiffs also request information about the software and computer code that was used in 

the disaggregation process and the drawing/analysis of the map, as well as the identities of any 

persons involved in writing the code.  See Ex. A to Mot. (IROG ¶ 17); Ex. B to Mot. (RFP ¶ 10).  

In the Letter, the Leadership Defendants identify the software that was used in the map drawing 

process, but not any software or code used in the disaggregation process or the identities of any 

persons who wrote such code.  Letter at 2.  Thus, these requests are also not moot. 

In addition, Plaintiffs seek documents related to any analysis performed regarding the 

accuracy and use of ACS estimates for redistricting purposes.  See Ex. B to Mot. (RFP ¶¶ 14, 27).  

The Leadership Defendants point to the text of the bill, hearing transcripts, and certain email 

messages.  Letter at 2.  They assert that these are all of the available “non-privileged” materials 

that are responsive to these requests.  Id.  This response suggests that the Leadership Defendants 

are withholding certain materials on privilege grounds, which likely relate to their defense that the 

ACS estimates were the “best data available.”  Accordingly, the Leadership Defendants should be 

required to immediately log any such withheld materials, as explained in Section V below. 

Plaintiffs also seek information about the population and demographic characteristics in 

each block in the Redistricting Map.  See Ex. A to Mot. (IROG ¶ 21); Ex. B to Mot. (RFP ¶¶ 28, 

32, 33).  The Leadership Defendants again point to the disaggregated ACS 2015-2019 5-year 

estimates, but they do not provide any documents or information about how those estimates fit 

within each of the districts in the map.  Thus, these requests also have not been fulfilled. 

Plaintiffs also requested, but have not received, the block adjustment/equivalency files.  

Ex. B to Mot. (RFP ¶ 9).  The Leadership Defendants claim they did not remove the data showing 
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what blocks were assigned to which districts.  Opp. at 13-14.  A review of the content of the Public 

Act makes clear that the Redistricting Plan is not drawn at the block group level but, rather, at the 

block level.3  To date, however, the Leadership Defendants have produced only the block group 

files, not the block level files.  Clearly, the Leadership Defendants know what a block 

adjustment/equivalency file is and utilized blocks in drawing the map.  In fact, the person who the 

Leadership Defendants admit did their data work, Kimball Brace, acknowledged in a proposal to 

Michigan’s citizen redistricting commission that he has the ability using Autobound EDGE (the 

software used to create the Redistricting Plan) to export block assignment files: “One of the key 

capabilities of EDGE is its ability to share data through a variety of import and export options.  

Redistricting plans can be exported to ESRI Shape files, KML Google Earth and, Block 

Equivalency files.”4  The Leadership Defendants’ claim that they lack the ability to provide that 

data at the block level is disingenuous. 

Further, Plaintiffs request the identities of witnesses and documents and information that 

the Leadership Defendants will use in their defense of the case and documents they identified in 

their answers to interrogatories.  See Ex. A to Mot. (IROG ¶ 3); Ex. B to Mot. (RFP ¶¶ 35 and 37).  

The Leadership Defendants assert that their investigation is still ongoing.  Letter at 2.  But they 

have not confirmed that they have produced all documents identified in the answers to 

interrogatories, which should be readily available and easily determined. 

V. The Leadership Defendants Should be Required to Immediately Produce a Log of 

Documents and Information Being Withheld or Redacted for Privilege. 

Finally, despite objecting on privilege grounds to 20 interrogatories and 32 requests for 

                                                 
3  See P.A. Public Act 102-0010 (https://www.ilga.gov/legislation/publicacts/102/PDF/102-

0010.pdf). 

4  See p. 22 of Proposal by Election Data Services, Inc. (pdf page 23) (emphasis added) 

at  https://www.michigan.gov/documents/sos/MICRC_Election_Data_Services_717054_7.pdf. 
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production, the Leadership Defendants continue to oppose the basic and well-established 

requirement to produce a log of the document and information that are being withheld or redacted 

on privilege grounds.  Opp. at 12-13.  It is well established that a party must have a good faith 

basis for asserting the privilege on a “document-by-document basis” and that “blanket claim[s]” 

of privilege are improper and insufficient to maintain the privilege.  See In re Gen. Instr. Corp. 

Sec. Litig., 190 F.R.D. at 529.  Nonetheless, the Leadership Defendants argue that such a log is 

“premature” and “unnecessary.”  This argument contravenes Rule 26(b)(5) and is especially 

inappropriate given the expedited nature of this proceeding. 

The Leadership Defendants argue that they need only log documents that are deemed to be 

relevant by the Court.  As explained in Section II above, however, documents and information 

relating to the process used to draw the Redistricting Map are directly relevant to the claims and 

defenses in this case.  Therefore, to the extent any such documents or information are being 

withheld on privilege grounds, the Leadership Defendants should be required to immediately 

produce a log identifying such documents and information and the basis for any privilege claim.  

See Rossman v. EN Engineering, LLC, 335 F.R.D. 171, 172-73 (N.D. Ill. 2020) (explaining that 

“[c]ompliance with” the privilege log requirement in Rule 26 “is not optional”). 

The Leadership Defendants concede that a party must “timely” produce a privilege log.  

Opp. at 12 (citing Hobley v. Burge, 433 F.3d 946, 947 (7th Cir. 2006).  They apparently interpret 

this requirement to allow them to delay producing a log until well after their responses to discovery 

requests and only days before expert depositions are to begin.  However, courts exercise discretion 

in determining when a log is “timely.”  Surgery Center at 900 N. Mich. Ave., LLC v. Am. 

Physicians Assur. Corp., Inc., 317 F.R.D. 620, 631-34 (N.D. Ill. 2016) (“determining whether “a 

privilege log is impermissibly late and whether forfeiture of a claimed privilege is a consequence 
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of a belated filing” is “ultimately a discretionary decision” for the Court).  In this case, that decision 

must be informed by the expedited schedule for discovery and trial.  Expert depositions are set to 

take place in early September with trial to follow at the end of September.  Thus, Plaintiffs need 

to immediately determine whether the Leadership Defendants are withholding any documents or 

information on privilege grounds and to evaluate and potentially challenge those privilege claims.  

There simply is not time for the Leadership Defendants to continue delaying their production of a 

log.  Rule 26(b)(5) is clear that a log must be produced, and given the timing in the case, the 

Leadership Defendants must produce the log immediately. 

Finally, the Leadership Defendants also accuse Plaintiffs of hypocrisy by suggesting that 

Plaintiffs have also failed to log documents responsive to certain document requests.  Opp. at 13.  

However, the requests at issue all ask Plaintiffs to identify particular court decisions, laws, or 

“legal authority.”  See Def. IROG ¶¶ 1, 2, 11 [Dkt. No. 70-4].  Plaintiffs have not withheld any 

such court decisions, laws, or legal authorities on privilege grounds.  Indeed, any such materials 

would be publicly available, and Plaintiffs therefore could not withhold the documents.  Instead, 

Plaintiffs objected to these interrogatories because they impermissibly seek legal authorities and 

legal arguments, rather than facts.  Thus, there is no hypocrisy by Plaintiffs, and the Leadership 

Defendants should be required to immediately produce a privilege log. 

CONCLUSION 

For the reasons set forth in the opening Motion and Memo and those set forth herein, the 

Court should enter an Order compelling the Leadership Defendants to provide substantive 

responses to all of Plaintiffs’ interrogatories and document requests and immediately produce a 

log for all documents or information that have been withheld or redacted on privilege grounds. 
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