
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 

DAN MCCONCHIE, in his official capacity as 
Minority Leader of the Illinois Senate and 
individually as a registered voter, and JIM 
DURKIN, in his official capacity as Minority 
Leader of the Illinois House of Representatives 
and individually as a registered voter, 

Plaintiffs, 

v. 

ILLINOIS STATE BOARD OF ELECTIONS, 
CHARLES W. SCHOLZ, IAN K. 
LINNABARY, WILLIAM M. MCGUFFAGE, 
WILLIAM J. CADIGAN, KATHERINE S. 
O’BRIEN, LAURA K. DONAHUE, 
CASANDRA B. WATSON, and WILLIAM R. 
HAINE, in their official capacities as members 
of the Illinois State Board of Elections, 
EMANUEL CHRISTOPHER WELCH, in his 
official capacity as Speaker of the Illinois House 
of Representatives, the OFFICE OF SPEAKER 
OF THE ILLINOIS HOUSE OF 
REPRESENTATIVES, DON HARMON, in his 
official capacity as President of the Illinois 
Senate, and the OFFICE OF THE PRESIDENT 
OF THE ILLINOIS SENATE, 

Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 1:21-CV-03091 

Circuit Judge Michael B. Brennan 
Chief Judge Jon E. DeGuilio 
Judge Robert M. Dow, Jr.,  
Three-Judge Court 
Pursuant to 28 U.S.C. § 2284(a) 

DEFENDANTS’ MOTION TO ADJOURN THE EXPERT DISCOVERY SCHEDULE 
AND SET STATUS CONFERENCE FOR SEPTEMBER 1, 2021 
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Defendants Emanuel Christopher Welch, in his official capacity as Speaker of the Illinois 

House of Representatives, the Office of the Speaker of the House of Representatives, Don Harmon, 

in his official capacity as President of the Illinois Senate, and the Office of the President of the 

Illinois Senate, by and through their counsel (“Defendants”), hereby submit this Motion to Adjourn 

the Expert Discovery Schedule and Set Status Conference.  Pursuant to Local Rule 37.2, 

Defendants contacted Plaintiffs regarding this request to determine whether Plaintiffs would 

consent or the parties could otherwise reach agreement on an adjournment.  On August 20, 2021, 

Plaintiffs informed Defendants that they intend to oppose this Motion.  There have been no prior 

requests for modification to this schedule.   

I. INTRODUCTION

The Census Bureau released the 2020 decennial census data on August 12, 2021.  See 

U.S. Census Bureau, https://www.census.gov/newsroom/press-releases/2021/population-

changes-nations-diversity.html.  On August 20, 2021, the Illinois General Assembly announced 

that it would reconvene in order to amend Public Act 102-0010 (the current redistricting plan 

that was signed into law June 4, 2021) based on the recently released official 2020 census data.  

See Ex. 1.  The General Assembly’s special session will convene on August 31, 2021; public 

hearings of the House and Senate Redistricting Committees regarding the redistricting plan 

amendments are expected to occur in the meantime.  The General Assembly expects an amended 

plan to be available for Governor Pritzker’s signature shortly following the special session.     

Plaintiffs’ case challenges the constitutionality of the current redistricting plan based on 

the fact that the data used to create the plan was the Census Bureau’s American Community 

Survey (“ACS”) data, and not the official decennial census data.  As the Panel acknowledged 

during the July 14, 2021 hearing, the primary issue for the parties to resolve through discovery 

was how the population counts in the current plan’s districts compare to the decennial census 
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data.  See Ex. 2 (July 14, 2021 Hr’g Tr.) at 11:7-12, 12:2-9, 14:25-15:5.  As discussed during the 

hearing, this and related questions would be answered almost entirely through experts.1  Id. at 

14:5-7 (Judge Dow: “Okay. And you think most that [trial] testimony is going to be your expert?  

Plaintiffs’ Counsel:  “Yes, your Honor.”); see also id. at  19:5-10 (Contreras Plaintiffs’ Counsel:  

“We anticipate that this could be an expert-intensive case.”); id. 13:18-20, 26:8-9 (discussing 

possible factual stipulations).   

The deadline for the expert reports that will provide the once-necessary comparison 

between the current plan’s ACS-data-based districts and the now-released decennial census data 

(as well as other issues related to the propriety of using ACS data in lieu of decennial census 

data) is this Monday, August 23, 2021.  In light of the General Assembly’s August 20, 2021 

decision to reconvene to amend the current redistricting plan to incorporate the decennial census 

data, those experts reports are no longer necessary—at least not in their current form, as they will 

analyze a redistricting plan that will be out of date by the time of trial (and even by the time of 

the experts’ depositions).    

In light of this development, Defendants respectfully request that the Court adjourn the 

current expert discovery schedule, and set a status conference for September 1, 2021, which is 

the day following the General Assembly’s special session.  This brief adjournment is warranted 

for several reasons, all of which relate to the fact that the time will allow the parties to know 

                                                 
1 Nonetheless, Plaintiffs have served voluminous discovery requests seeking materials related to 
the process by which the current redistricting plan was created.  In response, Defendants 
produced significant materials, including the aggregated ACS data used, the disaggregated ACS 
data used, the name of the software used and the relevant report produced therefrom, voter 
registration data, the text of the Bill, Public Act, and related resolutions, and links to the hearing 
transcripts, witness testimony, House floor debate, and emails from witnesses at the relevant 
hearing, among other materials.  Still, following Defendants’ agreement to produce these 
materials, Plaintiffs moved to compel the entirety of their discovery requests.  On August 18, 
Magistrate Judge Jantz held a hearing during which she denied almost all of their requests, 
ordering Defendants to provide very limited supplemental responses by today, August 20, 2021.  
See ECF No. 75.   
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whether and how the current plan has been amended and adjust their expert discovery 

accordingly.   

First, the requested adjournment is warranted to allow the parties and their experts to 

analyze how an amended plan impacts their claims and defenses, and to produce expert reports 

that address only issues that remain disputed or “live” in light of any amended map.  Such an 

extension avoids the risk of expert reports that are at once over-inclusive (by addressing issues 

mooted by the amended plan or analyzing a then-out of date plan) and under-inclusive (for not 

addressing issues that might arise in response to the amended plan).   

Second, if the redistricting plan is amended as the General Assembly expects, the 

requested adjournment will allow the parties to confer regarding how the amended plan might 

narrow the scope of this case.  For instance, an amended redistricting plan based on the official 

census data would moot any claims of deviations between ACS data and decennial census data, 

see Am. Compl., ECF No. 51 ¶¶ 2, 7, 67, and would provide the plaintiffs in the related 

Contreras action the precise relief they seek without this Panel’s intervention.  See Contreras v. 

Ill. State Bd. of Elections, 1:21-cv-3139, ECF No. 37 at Prayer ¶ 3 (seeking an “injunction 

requiring Defendants to draw and establish maps that comply with the one-person, one-vote 

principles of the Fourteenth Amendment as measured by P.L. 94-171 data [the census data] 

released following the 2020 census”).   

Third, in the event that an amended plan impacts the scope of the two related cases to 

different degrees, the requested adjournment would be beneficial because (i) it would allow 

Defendants’ experts to refine their opinions to focus only on the remaining allegations (or 

remaining case); and (ii) it would ensure the two cases remain on the same schedule.   

Fourth, in light of the potential impact on the claims, defenses, expert opinions, and 

scope of the case, adjourning expert discovery until the new scope of the case can be assessed 
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serves the interests of efficiency by conserving the parties’ and the Panel’s resources that might 

be unnecessary. 

Finally, the requested adjournment does not prejudice any party, or harm any third 

parties.  Even if the trial schedule were impacted, a similarly expedited yet slightly later schedule 

would still result in an order from the Panel in sufficient time to avoid any impact on the State’s 

primary elections, which are now scheduled for June 28, 2022.   

For the foregoing reasons, Defendants’ request for a modest adjournment of the expert 

discovery schedule is warranted and should be granted.   

II. RELEVANT BACKGROUND 

The Illinois Constitution vests the responsibility for redistricting with the General 

Assembly.  Ill. Const. Art. 4 § 3(a) (“In the year following each Federal decennial census year, 

the General Assembly by law shall redistrict the Legislative Districts and the Representative 

Districts.”).  This is consistent with the requirements of the U.S. Constitution as interpreted by 

Congress and the Supreme Court.  See, e.g., League of United Latin Am. Citizens v. Perry, 548 

U.S. 399, 416 (2006) (explaining “that Congress is the federal body explicitly given 

constitutional power over elections is also a noteworthy statement of preference for the 

democratic process” and that “the Constitution vests redistricting responsibilities foremost in the 

legislatures of the States and in Congress”). 

The Illinois Constitution provides a “backup plan” in the event the General Assembly 

cannot pass, or the Governor does not sign, a redistricting plan by June 30 of the year following 

the decennial census—a situation that has resulted in Illinois when the House and Senate are 

controlled by different political parties.  Specifically, only “if no redistricting plan becomes 

effective by June 30 of that year, a Legislative Redistricting Commission shall be constituted no 

later than July 10.”  Ill. Const. Art. 4 § 3(b).; see also Hooker v. Illinois State Board of Elections, 
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2016 IL 121077, at ¶ 5 (2016) (describing the Commission as a “backup plan”).  As a last resort 

in the event that the Legislative Redistricting Commission cannot agree to a redistricting plan by 

August 10, the Illinois Constitution provides that by September 5, one of two submitted persons, 

“not of the same political party” should be selected at random as the Commission’s tie-breaking 

member.  Ill. Const. Art. 4 § 3.  With the tie-breaking member appointed, the Commission must 

file an approved plan by October 5.  Id.  

On February 12, 2021, the Census Bureau announced that its release of the 2020 

decennial census data would be delayed due unprecedented circumstances related to COVID-19, 

among other reasons.   See U.S. Census Bureau, https://www.census.gov/newsroom/press-

releases/2021/statement-redistricting-data-timeline.html.  On March 15, the Census Bureau 

announced that while the official data would be available by September 30, it would provide the 

legacy format decennial census data by “mid to late August.”  See U.S. Census Bureau, 

https://www.census.gov/newsroom/press-releases/2021/statement-legacy-format-

redistricting.html.  In other words, the General Assembly, and all parties to the lawsuit, knew in 

March that—assuming the census data was released as expected—no official census data would 

be available until after the General Assembly’s date to enact a redistricting plan, as well as the 

deadline for any special Commission to file a plan.   

Pursuant to its constitutional duty, the General Assembly then acted to create and approve 

a redistricting plan by June 30th, the deadline prescribed by the Illinois Constitution.  Because 

the decennial census data was not available, the General Assembly relied on the Census Bureau’s 

American Community Survey (“ACS”) data from the most recent five years.  The use of data 

other than official census data for redistricting has been resoundingly approved by courts.  See, 

e.g., Burns v. Richardson, 384 U.S. 73, 91 (1966) (“[T]he Equal Protection Clause does not 

require the States to use total population figures derived from the federal census as the standard 
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by which this substantial population equivalency is to be measured.”); Tucker v. U.S. Dep’t of 

Comm., 958 F.2d 1411, 1418 (7th Cir. 1992) (“states are not required to use census figures for 

the apportionment of their legislatures”); City of Detroit v. Franklin, 4 F.3d 1367, 1374 (6th Cir. 

1993) (finding states are only required to use the best population data available in redistricting). 

Plaintiffs’ lawsuit alleges the current redistricting plan is unconstitutional per se, and in 

the alternative unconstitutional for being arbitrary and discriminatory, based on the fact that the 

General Assembly relied on ACS data instead of official decennial data.  See Am. Compl., ECF 

No. 51 ¶¶ 1-11.  The Amended Complaint’s (and the Complaint’s, before it) singular focus on 

the type of data the General Assembly used suggests that Plaintiffs’ lawsuit would seek for the 

General Assembly to recreate the redistricting plan once the decennial census data was 

released—assuming there was time to do so without disrupting election-related processes at that 

point.  Indeed, that is the precise relief the plaintiffs seek in the related Contreras action.  

Instead, Plaintiffs in this case seek for this Court to reverse time and change history with a 

holding that the current redistricting plan did not exist at all on June 30.  That is the only way 

Plaintiffs can argue, as they do, that the Illinois Constitution’s backup plan should have activated 

to require a special Commission.  This position does not reconcile that the Illinois Constitution’s 

mandated dates for a Commission to be empaneled and to produce a plan have also passed, or 

that any redistricting plan such a Commission would have drawn also would not have used 

official census data and therefore also would be subject to Plaintiffs’ allegations.  In any event, 

courts cannot turn back time and rewrite history as would be necessary for Plaintiffs’ desired 

outcome, not even under the “ab initio” doctrine as Plaintiffs would suggest.  See Defs.’ Mot. to 

Dismiss Am. Compl., ECF No. 80 at 11-13.   

The failings of Plaintiffs’ case theory aside, it will become moot or need to be amended 

in light of significant developments.  As discussed above, on August 12, 2021, the Census 
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Bureau released the 2020 official census data.  The General Assembly has now determined it will 

be able to convene to amend the current redistricting plan (enacted in Public Act 102-0010), and 

in time to avoid any impact on the upcoming 2022 primaries or election.  As such, Plaintiffs’ 

claims, and presumably any expert reports they would serve on August 23, 2021, challenge and 

analyze a redistricting plan that will be out of date in less than two weeks, and indeed by the time 

of trial.    

III. ARGUMENT 

Good cause exists for Defendants’ requested adjournment for at least five reasons.   

First, the requested adjournment is necessary to ensure the parties and their experts are 

challenging and analyzing live issues that remain in dispute.  As discussed above, Plaintiffs’ 

Amended Complaint challenges the current redistricting plan’s constitutionality based on the 

type of data used to create it (ACS data), alleging in no uncertain terms that the correct data to 

use is the official decennial census data.  See Am. Compl., ECF No. 51 ¶¶ 1-8, 65-70.   Their 

expert reports, therefore, will center on the use of ACS data.  As Plaintiffs explained at the 

Panel’s initial hearing: “So our first expert . . . will educate you on the intended uses of ACS 

estimates . . . and what she’ll explain is why the Census Bureau has said that ACS estimates 

should not be used for redistricting[.] . . .  Our second expert . . . what he’s found is that using the 

ACS estimates invariably results in population deviations that are well above 10 percent.” Ex. 2 

(July 14, 2021 Hr’g Tr.) at 12:11-13:7.  The requested adjournment is necessary to allow the 

parties to adjust the focus of their expert reports and avoid unnecessary work and depositions.  It 

would also allow the experts to address in their reports and depositions any new issues that might 

arise as a result of an amended redistricting plan.  

Second, assuming that the current redistricting plan is amended in accordance with the 

General Assembly’s August 20, 2021 announcement, the requested adjournment will allow the 
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parties to confer regarding a potentially narrowed scope to the case.  For instance, an amended 

redistricting plan that is created based on the actual decennial census data cannot, as Plaintiffs 

allege, contain population deviations between districts that are too great when compared to . . . 

the actual decennial census data.  See e.g., Am. Compl, ECF No. 51 ¶¶ 7, 67.  Because an 

amended redistricting plan would require Plaintiffs to narrow their allegations and/or revise their 

case theory, and the most efficient course forward is to extend the expert discovery schedule to 

allow the experts to opine on the case that will go to trial.    

Third, an amended redistricting plan based on the decennial census data is almost certain 

to significantly impact the related Contreras action because the General Assembly is now 

voluntarily taking the action the Contreras plaintiffs seek though their lawsuit.  See Contreras, 

1:21-cv-3139, ECF No. 37 at Prayer ¶ 3; see also Ex. 2 (July 17, 2021 Hr’g Tr.) at 18:10-15, 

20:1-6 (Contreras Plaintiffs’ Counsel: “We claim that as a constitutional matter . . . the 

defendants need to use, census redistricting data, otherwise known as P.L. 94-171 data, to 

measure whether the districts are malapportioned.  Right now they have not done that because it 

has not been released for 2020.” . . . Judge Dow: “So I guess, another way of saying that is the 

benchmark is always going to be P.L., and you have to measure -- that's what you measure, 

whatever number the state comes up with, it has to be measured against the P.L. data?”  

Contreras Counsel:  “That is our position.”).  If for no other reason, an adjournment of the expert 

discovery schedule is merited to ensure Defendants do not serve experts reports that address 

mooted allegations or cases.  In the event that an amended redistricting plan impacts the two 

cases to different degrees, the requested adjournment will also allow the cases—as refined in 

light of the development—to proceed on the same schedule. 

Fourth, for the reasons described above, a short adjournment of the expert discovery is 

necessary to conserve the parties’ and the Panel’s resources by narrowing the scope of the case 
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and therefore the expert reports and depositions.  Whatever benefit Plaintiffs might articulate 

associated with maintaining the current schedule cannot outweigh the cost and burden of 

requiring Defendants to engage in expert discovery that is foreseeably unnecessary.   

Finally, because the requested adjournment is modest and reasonable, delay will not 

prejudice Plaintiffs’ prosecution of their case, nor will it impact any third parties, such as 

potential candidates or Illinoisan voters.  Because Illinois’ primary dates have been pushed to 

June 28, 2022, the dates by which this Panel would need to determine the constitutionality of any 

amended plan are also extended.  Indeed, the petitions for office will not be circulated until 

January 2022.  Therefore, a similarly expedited schedule, once an amended redistricting plan is 

in place and the remaining issues are determined, would achieve the same result as the current 

schedule.     

IV. CONCLUSION 

Defendants respectfully request that the Court adjourn the current expert discovery and 

schedule a status conference for September 1, 2021. 

 

Case: 1:21-cv-03091 Document #: 82 Filed: 08/20/21 Page 10 of 11 PageID #:598



 

10 
 

 
Dated: August 20, 2021 Respectfully submitted, 

 
/s/ Sean Berkowitz______       
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Counsel for Defendants Welch, Office of the 
Speaker, Harmon, and Office of the President 

Devon C. Bruce 
Power Rogers, LLP 
70 W. Madison St., Suite 5500 
Chicago IL, 60606 
(312) 236-9381 
dbruce@powerrogers.com 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION 
 
DAN MCCONCHIE, in his official )  Docket No. 21 CV 3091 
capacity as Minority Leader of the) 
Illinois Senate and individually  ) 
as a registered voter, and        ) 
JIM DURKIN, in his official       ) 
capacity as Minority Leader of the) 
Illinois House of Representatives ) 
and individually as a registered  ) 
voter,                            ) 

)  
               Plaintiffs, ) Chicago, Illinois 

  ) July 14, 2021 
          v. ) 10:01 A.M. 

 )
ILLINOIS STATE BOARD OF )
ELECTIONS, CHARLES W. SCHOLZ, )
IAN K. LINNABARY, WILLIAM M. )
MCGUFFAGE, WILLIAM J. CADIGAN, )
KATHERINE S. O'BRIEN, LAURA K. )
DONAHUE, CASANDRA B. WATSON, and )
WILLIAM R. HAINE, in their )
official capacities as members )
of the Illinois State Board of )
Elections, EMANUEL CHRISTOPHER )
WELCH, in his official capacity )
as Speaker of the Illinois House )
of Representatives, the OFFICE )
OF SPEAKER OF THE ILLINOIS HOUSE )
OF REPRESENTATIVES, DON HARMON, )
in his official capacity as )
President of the Illinois )
Senate, and the OFFICE OF THE )
PRESIDENT OF THE ILLINOIS )
SENATE, )
 )
               Defendants. )
_______________________________________________________________ 
 
JULIE CONTRERAS, IRVIN FUENTES,   )  Docket No. 21 CV 3139 
ABRAHAM MARTINEZ, IRENE PADILLA,  ) 
and ROSE TORRES,                  ) 
                                  ) 
               Plaintiffs,        )  Chicago, Illinois 
         vs.                      )  July 14, 2021 
                                  )  10:01 A.M. 
ILLINOIS STATE BOARD OF ELECTIONS ) 
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CHARLES W. SCHOLZ, IAN K.        ) 
LINNABARY, WILLIAM J. CADIGAN,   ) 
LAURA K. DONAHUE, WILLIAM R.     ) 
HAINE, WILLIAM M. MCGUFFAGE,     ) 
KATHERINE S. O'BRIEN, and        ) 
CASANDRA B. WATSON, in their     ) 
official capacities as members of) 
the Illinois State Board of      ) 
Elections, DON HARMON, in his    ) 
official capacity as President of) 
the Illinois Senate, and THE     ) 
OFFICE OF THE PRESIDENT OF THE   ) 
ILLINOIS SENATE, EMANUEL         ) 
CHRISTOPHER WELCH, in his        ) 
official capacity as Speaker of  ) 
the Illinois House of            ) 
Representatives, and the OFFICE  ) 
OF THE SPEAKER OF THE ILLINOIS   )    
HOUSE OF REPRESENTATIVES,        ) 
                                 ) 
                Defendants.      )             
 
          

TRANSCRIPT OF PROCEEDINGS - HEARING 
BEFORE THE HONORABLE CIRCUIT JUDGE MICHAEL B. BRENNAN 

     BEFORE THE HONORABLE CHIEF DISTRICT JUDGE JON E. DEGUILIO  
     BEFORE THE HONORABLE DISTRICT JUDGE ROBERT M. DOW, JR. 

THREE-JUDGE COURT 

PURSUANT TO 28 U.S.C. SECTION 2284(a) 

APPEARANCES: 
 
 
For the Plaintiffs       
Dan McConchie and   
Jim Durkin, in   
their official  
capacities and  
as registered voters:  

MAYER BROWN LLP 
BY:  MR. CHARLES E. HARRIS 
     MR. THOMAS V. PANOFF 
71 South Wacker Drive  
Chicago, Illinois 6060 
tpanoff@mayerbrown.com 
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LUETKEHANS, BRADY, GARNER 
& ARMSTRONG LLC 
BY:  MR. PHILLIP ANTHONY LUETKEHANS 
105 East Irving Park Road 
Itasca, Illinois 60143 
pal@lbgalaw.com 
     

 
APPEARANCES (CONTINUED): 
 
For the Plaintiffs     
Julie Contreras, 
Irvin Fuentes, 
Abraham Martinez,  
Irene Padilla, and 
Rose Torres: MEXICAN AMERICAN LEGAL DEFENSE AND  

EDUCATIONAL FUND, 
BY:MR. FRANCISCO FERNANDEZ DEL CASTILLO 
   MS. GRISELDA VEGA SAMUEL 
11 East Adams Street 
Suite 700 
Chicago, Illinois 60603 
ffernandez-delcastillo@maldef.org 

 
For the Defendants 
Illinois State Board 
of Elections and the   
following members of the  
Illinois State Board  
of Elections in their 
official capacity:  
Charles W. Schulz, Ian  
K. Linnabary, William  
J. Cadigan, Laura K.  
Donahue, William R.  
Haine, William M.  
McGuffage, Katherine S.  
O'Brien and Casandra B.  
Watson, Don Harmon,  
in his official capacity as  
President of the Illinois  
Senate and The Office of 
the President of the  
Illinois Senate, Emanuel 
Christopher Welch, in his  
official capacity as Speaker 
of the Illinois House of 
Representatives, and the 
Office of the Speaker of 
the Illinois House of 
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APPEARANCES (Continued) 
 
Representatives: LATHAM & WATKINS LLP 
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ILLINOIS ATTORNEY GENERAL 
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(The following court proceedings were held via

videoconference.)

THE CLERK:  I will open up court.  Hear ye, hear ye,

hear ye.  The United States District Court for the Northern

District of Illinois is now in session.  The Honorable Robert

M. Dow, Jr., presiding.  The Honorable Michael B. Brennan

presiding.  The Honorable Jon E. DeGuilio presiding.  And the

cases on the call are 21 Civil 3091, McConchie versus the

Illinois State Board and 21 Civil 3139, Contreras versus the

Illinois State Board of Elections.

DISTRICT JUDGE DOW:  Okay.  Thank you so much,

Carolyn.  So just so the judges can introduce themselves.  I'm

Judge Dow and I'm in Chicago here.  And I'll let my colleagues

introduce themselves.  I will start with you, Judge Brennan.

CIRCUIT JUDGE BRENNAN:  Good morning for all.  This is

Judge Michael Brennan.  I am calling in from Milwaukee.

Looking forward to working with everyone in the case.

DISTRICT JUDGE DOW:  Okay.  And Judge DeGuilio?

CHIEF JUDGE DEGUILIO:  Good morning, Counsel, Jon

DeGuilio.  I'm the Chief Judge in the Northern District of

Indiana, and right now I am sitting in Hammond.

DISTRICT JUDGE DOW:  Okay.  Great.  So let's just go

around the horn here.  If I could start with the McConchie

plaintiffs, please.

MR. HARRIS:  Yes, your Honor.  Charles Harris on
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behalf of the plaintiffs, and I will have my colleagues

introduce themselves as well.

MR. PANOFF:  Hello, your Honor.  Tom Panoff, also of

Mayer Brown, on behalf of the plaintiffs.

MR. LUETKEHANS:  Phil Luetkehans on behalf of the

plaintiffs, your Honor.

DISTRICT JUDGE DOW:  Okay.  So that's the -- the

McConchie plaintiffs there is three lawyers on for you all; is

that right?

MR. HARRIS:  Yes.

DISTRICT JUDGE DOW:  Okay.  Terrific.

How about the Contreras plaintiffs, please?  

MR. DEL CASTILLO:  Francisco Fernandez Del Castillo,

MALDEF, here on behalf of the Contreras plaintiffs.  Also

present is Griselda Vega Samuel on behalf of the Contreras

plaintiffs.

DISTRICT JUDGE DOW:  Okay.  Great.  Thank you.

Okay.  How about for the defense?  I don't know if you

all represent all, or if you represent certain defendants, if

you could tell us, that would be great.

MR. KASPER:  Michael Kasper on behalf of the House

Speaker and the Senate President and their offices.

MR. VAUGHT:  Good morning, your Honor.  Adam Vaught on

behalf of the House Speaker and the President and their

offices.
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MR. BRUCE:  Good morning, your Honor.  Devon Bruce on

behalf of both the Speaker and the President.

MR. BERKOWITZ:  And Sean Berkowitz from Latham on

behalf of President Harmon.

MS. JOHNSON:  Good morning, your Honor.  Assistant

Attorney General Mary Johnson on behalf of the Illinois State

Board of Education who is an Illinois State Board Of Elections

member.

DISTRICT JUDGE DOW:  Okay.  Great.

Is there anybody else who is counsel of record for any

party?

(No verbal response.)

DISTRICT JUDGE DOW:  Okay.  We have got you all.

Thank you very much for jumping on here.  Was there another

one?

I saw one of the icons jump up and down, so I thought

maybe it was someone trying to get in here.  

Okay.  So I think what makes sense here, we judges got

together last week on one of these same Teams type of calls,

and we put together a little agenda of what we would be

interested in each side's views on, and then we'll put together

a more detailed schedule.  And one thing for the trial dates,

obviously, we're working around three different judges'

calendars, and as I am sure you all can appreciate, the number

of backlogged cases for trial is pretty severe right now.  And
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we'll certainly work you guys in in a manner that is timely for

a decision in this case, but that's one of the complications

here.

But we put out four different areas we would like each

of you to address.  And it probably makes sense to give each

party a chance through their lawyers to say whatever they would

like on those, so Mr. Harris, I'm going to start with you guys.

MR. HARRIS:  Yes.  Thank you, your Honor.  Let me

start off just by saying that this is a very straightforward

and simple case.  And not only that, the principles that you

have to consider in this case are also very well established.

So just -- the point that I want to make here is that this is

really straightforward.  And touching on that same point, we

really only have one main claim, which is that the

redistricting plan that the General Assembly passed last month,

violates the one-person, one-vote principle under the Equal

Protection Clause.  Now, you probably know that that principle

requires that state legislators be elected from voting

districts that are substantially equal in population.  That's

kind of the main issue here.

The seminal case that created this rule about

substantially equal in population is a case from 1964.  That

case is called Reynolds vs. Sims.  Now, since Reynolds, the

courts have established benchmarks for determining whether a

voting plan violates the one-person, one-vote principle, and
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the benchmarks have come out.  There's essentially three.

So the first is, where a redistricting plan has a

national population deviation over 10 percent, that's from

between the largest and the smallest districts, that creates a

prima facie case that that plan is unconstitutional, and then

the burden shifts to the General Assembly, to the defendants in

this case, to justify deviation.

The second level, so to speak, is where you have

population deviations that are so high that they're considered

per se unconstitutional.  And courts have said that is around

16 percent, where we get to the issue -- the point where the

defendants couldn't justify the plan.  

And, finally, the final level is where you have the

initiative of the rest of the 10 percent.  Now this isn't a

safe harbor, even where the deviations are under 10 percent,

which that isn't the case here, as we said in our complaint.

But even when deviations are under 10 percent, they can still

-- you can still have a constitutional violation where you can

prove -- where we can prove in this instance is that the

actions of the General Assembly were arbitrary and

discriminatory.  So that's just generally the law that you will

be considering here in order to make -- in order to decide our

case.

DISTRICT JUDGE DOW:  Okay.  Thank you, Mr. Harris.  I

take it you just answered part A, which is the legal
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principles.

Do you want -- yes.  You might as well go through each

of them so we can get the lay of the land here.

MR. HARRIS:  Okay.  Sure.

As far as the facts, again, touching on the point that

I said before, that I started off with, we consider this

straightforward, too.  From our vantage point, we don't see

that there are going to be any significant factual disputes.

The question for us is, "What did you do, General Assembly, in

order to draw the map?"  The map is the process as we've talked

about for coming up for this map -- or developing this map.

They've done it in secret.  

So we generally have an understanding of what was

done.  We know they used ACS estimates in order to draw the

map, but a lot of process behind the scenes we don't know.  So

we want to understand the process in order to present that

process to you.  And our primary -- so that's our primary goal

from a factual standpoint is to find out exactly what was done,

and, again, we don't consider that -- we don't think there's

going to be any significant factual disputes there.  And

actually maybe a lot of this information can be presented

through depositions and other things and not live testimony at

the trial.

DISTRICT JUDGE DOW:  So let me ask you two questions

here, if I could, Mr. Harris.
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MR. HARRIS:  Yes.

DISTRICT JUDGE DOW:  I think what you just told us

about the legal principles, and this is -- I don't have a lot

of experience in this area.  I did the 2011 Wisconsin case.

That was about Voting Rights Act.  This is a different case

than that.  In fact, most redistricting cases, my understanding

is they're Voting Rights Act cases.  This is an equal

protection case.  You just give us these principles, these

benchmarks.  How much does the process matter to those?  If the

numbers are what the numbers are, isn't that going to be more

important than what the process was at getting at the numbers?

MR. HARRIS:  Well, absolutely.  And that's going

to kind of touch, you know, on our second -- on our third

point.  On the third thing we want to discuss what the experts

will testify about.  And should I try and go into that?

Because I think that would answer your question.

DISTRICT JUDGE DOW:  Sure.  Just on the facts, though.

I guess, what I would like everybody to think about is how much

of the record could be stipulated to.  I mean, there probably

isn't a lot of -- you can depose Senator Harmon.  You can

depose the Speaker.  You can depose all of these people.  And

my guess is they're going to tell you pretty much the same

thing because they all know what the process was.  

And if you stipulate -- the more facts you can

stipulate to, the less need there is to take up trial time, and
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probably the faster the judges can get together to issue a

ruling.  And I am just wondering how much of this record truly

is going to be in dispute.  And even if there are, how much

does the process even matter?  If your legal argument at the

end is going to be the numbers under the actual census deviate

too much from the numbers that were actually used, and those

numbers came from an identifiable place, how much does that

process even matter?  Those are the things I want you to think

about.  If the answer is C, we'll answer B, we're all for it.

MR. HARRIS:  So let me go to C.  So as far as experts,

we intend to have two experts.  So our first expert is a former

special assistant at the Census Bureau.  She will educate you

on the intended uses of ACS estimates, as well as the 2020

single census populations counts, and just populations counts

in general.  And what she'll explain is why the Census Bureau

has said that ACS estimates should not be used for

redistricting as the General Assembly does here.  She will also

talk about some of the problems that arise when you do so.

Now, taking that one step further, and touching on

kind of what your Honor just mentioned from the numbers

standpoint.  Our second expert is going to discuss exactly what

you talked about, why we can show here that the deviation is

way outside of the illegal bounds.  And he has -- what he has

done is he has compared plans that are drawn using a 2005 and

2009 five-year ACS data.  And so what the General Assembly used
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here was the newer ACS -- five-year ACS data.  But he has drawn

using the A data from 10 years ago, and he had drawn plans,

again, using that data.  And he has compared that to the plan

that we have drawn as an official 2010 since this populations

data back in 2010.  And what he's found is that using the ACS

estimates invariably results in population deviations that are

well above 10 percent.  And, in fact, the plan is based on the

ACS data that show that there were maximum population

deviations generally between 23 percent and 47 percent, which,

again, is far outside of the justifiable range.

DISTRICT JUDGE DOW:  Okay.  And so, then, I guess we

have D as well.

MR. HARRIS:  Yes.

DISTRICT JUDGE DOW:  Obviously.  And we're just trying

to figure out -- the judges, I'm saying now -- how much time

needs to be set aside, and maybe it will be a rough estimate

now.  But what do you guys think?

MR. HARRIS:  So as far as actual trial time, your

Honor, I mean I -- we completely review that much of the

factual record can be stipulated.  And if we do that, we expect

that maybe we need probably 8 to 15 hours of actual trial time,

at the most.  So we're talking about two days of trial, as we

see it at the most.  And, again, we expect, in answer to your

other question posed, we expect the bulk of the trial to be

testimony.  From our standpoint we don't think we need more
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than 30 minutes for an opening and 30 minutes for a closing.

So, again, just touching on the point I started with,

we expect this to be very straightforward and very contained

and very simple for you.

DISTRICT JUDGE DOW:  Okay.  And you think most of that

testimony is going to be your expert?

MR. HARRIS:  Yes, your Honor.

DISTRICT JUDGE DOW:  Okay.  And we'll have to think

about how much of that testimony could be presented more

concisely, even through expert reports, rather than having

you recite into the record everything an expert is going to say

different than -- easier than taking a fact witness for

example.  But let's see what everybody else has to say.

Thanks, Mr. Harris, I appreciate that.

So if we could hear from the Contreras plaintiffs

please.

CHIEF JUDGE DEGUILIO:  Judge Dow?

DISTRICT JUDGE DOW:  Yes.

CHIEF JUDGE DEGUILIO:  Could I ask Mr. Harris a

question?

DISTRICT JUDGE DOW:  Oh, absolutely.  At any point,

Judges, you should jump in any time when your curiosity is

piqued.

CHIEF JUDGE DEGUILIO:  A question that might show my

ignorance about these types of cases, but doesn't this claim
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really come down to the census numbers and whether or not they

demonstrate the deviations that are unacceptable?  And if

that's true, then why is it necessary or important to show that

the ACS estimates are an inappropriate source for conducting a

redistrict?

MR. HARRIS:  Well, so we -- so, your Honor, we wish

that we were talking about the census numbers here.  We think

we should be, but the redistricting plan that was passed last

month didn't use the census numbers.  And that's because the

census numbers haven't come out yet.  They're supposed to come

out in mid-August.

DISTRICT JUDGE DOW:  I understand that.  But by the

time this case gets to trial, you represented in your complaint

that the census information will be reported by August 16th.  I

guess, I would like to know if that's still true.  And

secondly, if it is true, then we'll have that information by

the time of trial to be able to verify whether there are

unconstitutional deviations in this plan.

MR. HARRIS:  Yes, you're right.  You're right, your

Honor.  And as soon as that data comes out, and we think that,

like I said, it will come out, we will have our experts'

reports to look at and we'll be able to present that to you at

trial.

DISTRICT JUDGE DOW:  And maybe Judge DeGuilio's

question may be "Isn't this simpler than you're making it
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sound?"

MR. HARRIS:  You know, maybe it is.  We expect that it

will be once the numbers come out.  But, you know, we have to

work with what we're presented with now, which is we're

presented with a plan that's been passed that is drawn with ACS

estimates.  So we have to look at our historical data in order

to prove our case now.  But, of course, if you suggest it, once

we get the actual census, the 2020 annual census numbers, we

will have what we think is even more evidence that we have

substantial deviations here and that this map is

unconstitutional.

DISTRICT JUDGE DOW:  And does anybody know if that

data comes -- if that August 16th date is an official date or

is it, like, a no later than August 16th date?  In other words,

should we all be sitting as if we know the egg is going to

hatch on August 16th or could it hatch before then?

MR. HARRIS:  From my understanding, it's probably not

going to be before then.  I think that's a hard and fast date,

but maybe my colleagues know -- can speak to that better than I

can.  I'm not positive.

MR. KASPER:  This is Michael Kasper.  I've sort of

been treating it as a no sooner than, rather than no later.

DISTRICT JUDGE DOW:  Okay.  Well, that's probably less

advantageous to all of us if it's a no sooner than, but I guess

we'll have to wait for it to happen.
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One thing that we on the judges side of this, as soon

as that comes out, it would be helpful if we could be notified.

And it sounds like we probably ought to have another case

management conference, you know, a few days after it comes out

to see if, maybe -- I think where Judge DeGuilio and I are

heading is it could well be that this case is easier than you

think it is, depending on what those numbers say.  And since

none of us have seen those numbers, it's premature -- what we

ought to do is set aside the maximum amount of time that might

be necessary, with the possibility of shaving it back if the

case is, in fact, simpler and doesn't require two days of

expert testimony.

Judge Brennan, did you have any questions for

Mr. Harris as long as we still have him on the hot seat.

CIRCUIT JUDGE BRENNAN:  I did.  You mentioned 8 to 15

hours of trial time in response to Question D.  Was that just

for the McConchie plaintiffs or was that your estimate for --

MR. HARRIS:  No -- so that estimate is with total

time.  I mean, of course, we don't know how many

plaintiffs -- I mean how many witnesses the defendants have,

but I suspect that with our two experts we probably don't need

more than six hours or so.  So that's allowing for time for

them as well.

CIRCUIT JUDGE BRENNAN:  Thank you.

No further questions.
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DISTRICT JUDGE DOW:  And, Judge DeGuilio, are you good

for the moment with Mr. Harris?

CHIEF JUDGE DEGUILIO:  I am.  Thank you.

DISTRICT JUDGE DOW:  I guess, now we'll turn it over

to the Contreras plaintiffs, and whichever counsel would like

to take the lead, we'll be grateful.

MR. DEL CASTILLO:  Your Honor, our statements of the

legal principles is somewhat similar to the McConchie

plaintiffs.  However, there is one important difference in our

claims.  We claim that as a constitutional matter, you need to

use -- or rather the state needs to use, the defendants need to

use, census redistricting data, otherwise known as P.L. 94-171

data, to measure whether the districts are malapportioned.

Right now they have not done that because it has not been

released for 2020.

Our view, as of now, the only appropriate data to

measure whether the districts are malapportioned is the 2010

data.  And using that data, the districts are malapportioned.

So that's our view of the law.

Our view of the facts, we believe that the facts may

turn out to be a little more complicated than the McConchie

plaintiffs view.  It's true that when census numbers come out

we are going to know much better how the various districts are

populated and we will not have to rely as much on estimates.

Nevertheless, one could use ACS data as the standard
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as whether districts are malapportioned.  And if it turns out

that districts are malapportioned using census data, we

anticipate the defendants will argue that the ACS is a

reasonable standard for measuring malapportionment, thus the

factual issues could become complicated.  We'll have to account

for error related to margins of error, confidence levels, and

waiting factors in the use of ACS data, and that will require

experts.  We anticipate that this could be an expert-intensive

case.  And we believe that that merits a slightly less

accelerated discovery schedule.

DISTRICT JUDGE DOW:  Okay.  Can I ask you a question,

then?  So it sounds to me like your core legal argument is that

if only -- I think P.L. data is the way you said it -- that

only comes out every 10 years, right?

MR. DEL CASTILLO:  That's correct, your Honor.

DISTRICT JUDGE DOW:  So your core legal argument is

there's no deviation from that, that's the standard.  And

whenever those P.L. numbers are out, that's what you can use

and you can use nothing else.

MR. DEL CASTILLO:  Well, I would like to clarify that

defendants or any other states may use whatever data they like,

including having their grandmother count residents or psychics.

But in order to measure whether the districts are

malapportioned, you need to use census redistricting data to

confirm that the districts are constitutional.
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DISTRICT JUDGE DOW:  Right.  Okay.  So I guess,

another way of saying that is the benchmark is always going to

be P.L., and you have to measure -- that's what you measure,

whatever number the state comes up with, it has to be measured

against the P.L. data?

MR. DEL CASTILLO:  That is our position.

DISTRICT JUDGE DOW:  Okay.  All right.  That's

helpful.

And then how about -- do you have experts of your own?

Are you using different experts than the McConchie plaintiffs?

MR. DEL CASTILLO:  We are.  We retained a demographer,

Dave Ely, and we anticipate that we will retain an expert who

is a former census employee who will speak to the various

reasons why ACS data is not appropriate for redistricting.

THE COURT:  And it sounds like that second expert

you're talking about is going to overlap, potentially, with the

first expert that Mr. Harris talked about because he also

talked about having a census bureau person talk about how ACS

estimates don't work.  Does that sound right?  Am I missing

something?

MR. DEL CASTILLO:  Yes, your Honor.  That sounds

correct to me.

DISTRICT JUDGE DOW:  Okay.  Because we certainly don't

want to have duplicative testimony.  If the experts, once their

reports are done, if they're basically saying the same thing,
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we would hope to fold them in together or at least get them not

to repeat each other.

And then what do you think in terms of -- I think

Mr. Harris was guessing it would take two days, assuming his

experts would take around six hours.  What do you think your

directs would be, so to speak?

MR. DEL CASTILLO:  It's very difficult to say for sure

at this early stage of the litigation, but right now we

anticipate that it will take at least two days for us to put on

our case.

THE COURT:  Okay.  All right.  Sounds good.  Thank you

for your help.

Judge DeGuilio -- Judge Brennan, any questions at this

point?

JUDGE BRENNAN:  No.

CHIEF JUDGE DEGUILIO:  I have none.

DISTRICT JUDGE DOW:  Okay.  Thank you so much.  I

appreciate it.

Defense side?

MR. KASPER:  Thank you, your Honor.  This is Michael

Kasper and I will speak for the defendants briefly.  Regarding

the legal issues presented by the case, we agreed in major ways

with the -- both defendants about what the substantive issue

is.

We have a couple of additional issues.  First and
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foremost, we think that the plaintiffs have some significant

standing hurdles in this case, in both cases, both sets of

plaintiffs have significant standing principles.  As Mr. Harris

cited a case, I'll cite some Supreme Court case of my own in 

case called Theo and a recent case out of Wisconsin, and a case

called Hayes, the Supreme Court has ruled that one-person,

one-vote dilution plaintiffs lack standing unless they allege

that they live in a district that -- in which their vote is

diluted, and there is no allegation of this.  

We think that they have a significant standing problem

as has been discussed previously.  On this ball, we think they

have significant rights problems, mainly that the allegations

in both complaints are that the use of the ACS data will result

in deviations that are beyond what is constitutionally

permissible.

And, of course, the data set of the ACS only determine

whether or not that data segment is accurate by having a

benchmark.  And the benchmark doesn't exist yet, by

Mr. Harris's own confession.  So we think that the case is not

ripe.  This is highly speculative that these deviations will

exceed constitutional limits once the data comes out, and for

that reason we think the case is wholly premature because as we

said before, your Honor, that we're going to know very, very

shortly whether or not the benchmark against which they would

like it to be measured is accurate or not.  So for that reason,
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we think that there's some ripeness problems.

The remedy that the McConchie plaintiffs think the

mandamus -- we think there are significant legal issues.  And

the idea of this Court mandamusing the state presiding officers

in any regard, let alone this regard here, to present, to get

to the next step in the constitutional process of the

legislative redistrict mission, we think that that -- the

question of whether or not the mission ought to be created in

this is a question of Illinois state law interpreting the

Illinois Constitution.

And, then, finally, the merit about the issue and we

agree with both sets of plaintiffs, is that the issue is really

regarding whether or not the Constitution requires states use

only final census numbers, this P.L. data that Mr. Harris

talked about, or whether or not the Constitution allows the

states more flexibility.  So we think that those are the legal

issues to be presented.

Regarding factual record, we agree with Mr. Harris,

this is a pretty straightforward case.  And I think it presents

a legal question, and that is, as a matter of law, are states

permitted to use data other than the final census numbers to

redraw a district.

And I tend to agree with your comment, Judge Dow, if

that's the legal question, what the process was becomes

somewhat less relevant.  In their complaint, they made
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reference to all of these models that they ran that were unable

to create districts that had acceptable deviations, and they

waited for this and they waited for that.  We probably want to

at least see where that came from and which people created

those models and what their models had.

We agree that it's largely a case about experts.

These redistricting cases are almost always about experts and

going back to the factual record.  Having been involved in a

couple of these before, we've always been able to anticipate,

at least the parties in the past, about the nature of the data,

the census data, what was done to it, and how -- the census

data blocks, various elements, so, hopefully, we will be able

to do that again.

We anticipate that we would probably, given what we

have heard from the plaintiffs, we will have three or four

experts of our own, who will be largely similar working from

the plaintiffs.  They will be demographers and census experts

who will testify regarding the various census outlines.

We agree that it's going to be overwhelmingly witness

testimony, mostly expert testimony.  From our perspective, we'd

at least -- we would present experts, and we can certainly live

with an hour to an hour and a half for the opening and closing.

So I think that answers all of the questions that were

outlined.

One housekeeping matter, pursuant to your standing
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rule, Judge Dow, I have conferred with the lawyers for both

sets of plaintiffs and we would like to file our motions to

dismiss aligning the issues that I just talked about is due

Friday, and we would like to file 20 pages.  We think we can

cover everything in 20 pages, and both sides have agreed.

DISTRICT JUDGE DOW:  So, Mr. Kasper, you're suggesting

that we would extend the briefs to 20 pages instead of the 15

that's in our local rule?

MR. KASPER:  Correct.

THE COURT:  The motion to dismiss briefing, so just do

that blanket across the board?

MR. KASPER:  Yes, we certainly could.  We could live

with less on our reply.

THE COURT:  Okay.  So what if we did 20, 20, and 15.

MR. KASPER:  That's fine with us.

DISTRICT JUDGE DOW:  Is that okay for both sets of

plaintiffs?  Just give me a thumbs-up.

(Attorneys did as requested.)

DISTRICT JUDGE DOW:  Okay.  So we'll extend the

briefing to 20, 20, and 15 on the briefing schedule that's

already been set.  I think that will be fine.

Okay.  Judge Brennan, any questions for Mr. Kasper?

CIRCUIT JUDGE BRENNAN:  I do not.

DISTRICT JUDGE DOW:  Okay.  Judge DeGuilio, any

questions?
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CHIEF JUDGE DEGUILIO:  No.

DISTRICT JUDGE DOW:  Okay.  I think what I'm hearing

is we can permit you all to do short openings and short

closings.  But most of the time we are going to be reserving is

for experts.  And that there may be somewhere between six and

eight experts, depending on how many you all call.  And,

obviously, you will have to wait until you see the reports to

see how much they agree.  And it sounds like the factual record

may be largely stipulated and the better you can do on that,

obviously, the less time it will take.  Obviously, your clients

pay money for the time.  And getting three judges to sit for

five days and listen to expert testimony is going to be quite a

request, so we'll have to talk amongst ourselves and see when

we might be able to set aside the days.  And, hopefully, as

this case progresses, you all will come to the conclusion that

you need less than five days, either because you can stipulate

to certain things or you can present certain things on the

written record without a need to -- perhaps you can

cross-examine the witnesses, but, you know, a lot of the --

otherwise it would be direct.  You could just tell the judges,

"Please read in advance of the hearing the expert report on

these pages," and then we'll cross the expert on those pages.

But -- and, obviously, I need to confer with the

three -- well, the three judges need to confer, basically, on

this, but, you know, I also think it makes sense for us to have
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another meeting as soon as those -- the real -- the census

numbers come out, and maybe the case will be simpler than you

think it is at the moment.  But, obviously, you have to prepare

for whatever the most complicated case could be because you

can't be surprised.  But those, you know, you guys can do your

initial assessment of how far the districts that have been

drawn by the law that's in place deviate or don't deviate.

Nobody can know, I guess, at this point, so we'll have to wait

and see.

Judge Brennan or Judge DeGuilio, did you guys have any

other comments you wanted to make just for the good of the

order here?

CIRCUIT JUDGE BRENNAN:  I do not.  Thank you.

CHIEF JUDGE DEGUILIO:  I don't.  Thank you.

DISTRICT JUDGE DOW:  Okay.  All right.  So I think the

next thing we judges need to do is to give you a little bit

more detail in the scheduling order and give you some

information on when we're available for the trial.  And now

that we have a better picture of what it's going to be, we'll

be able to actually put our calendars together and see what we

can come up for you.

Let me ask you this, too.  So, obviously, I think the

first time we all got together, and this was before I knew who

my fellow judges were going to be, I think what I said to you

all is that the primary being pushed out three months gives us
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some extra time, but it doesn't give us three months of extra

time because we have a trial and three judges who need to get

together to produce a ruling.  And then if there is a

violation, we need a remedy that would be effective.

So I don't think we're inclined to say, you know,

whatever was originally proposed and pushing it out three

months.  But is there anybody who wanted to say anything

about -- obviously, all of the other deadlines in the

Constitution, as far as I can tell, have already been blown in

the sense that we're already past the next deadline.

But if there's a violation, I can't believe that the

judges are unable to fashion an equitable remedy that would do

the best in the circumstances.  But is there anybody who wanted

to say anything about the timing here?  The argument I read in

the McConchie plaintiffs' brief was based on the Constitution,

all of the dates that are set forth in Article IV.  Those dates

have already come and gone, some of them.  So that can't be the

way that we have to run our schedule.  But if there's anybody

who thinks there's going to be a remedial problem at the end,

like a violation, this would be a good time to tell us.  I will

just go one at a time to make sure everybody has their

opportunity.

So, Mr. Harris, what do the McConchie plaintiffs have

to say about that particular issue?

You're on mute.
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MR. HARRIS:  Sorry.  Sorry about that.  So we agree

with you that some of the dates in the Constitution Article IV

have come and gone.  But there are some of them that are still

alive and very important and very critical for us.  And we also

believe that there may be some remedial order that you can

fashion that addresses some of the dates in the Constitution.

That said, the Constitution was ratified by the Illinois

citizens, the Illinois voters, and we believe that the schedule

should reflect and give effect to the Constitution and what's

required under the Constitution.

And as you know from our complaint, what we've said is

that there was no effective plan that was issued or that was

passed and that was effective before June 30th.  And the

Constitution says that because there wasn't, there has to be a

bipartisan commission that is established, and that bipartisan

commission has to draw a map.  And so in our view, the schedule

should reflect that.

And we think not only that, we think we have time in

order to draw a plan, once the Court makes a decision on what

we think is an unconstitutional map.  So I think -- and that's

kind of the alacrity that we see here, and why we're looking to

get a declaration from the Court as quickly as possible.

That's not to suggest that, as your Honor suggested, there is

not some type of order that the Court could put into place to

address some of these issues, some of the timing issues.
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DISTRICT JUDGE DOW:  Well, let me ask you maybe

another more direct way of asking the question.  Do you see a

drop-dead date for the panel to issue a decision that you think

after which would be problematic for effectuating the relief

you're requesting?

MR. HARRIS:  Well, it depends on what order your Honor

actually enters.  I mean, we would like to see something

done -- we would like to see a decision at least.  I mean,

we're not talking about necessarily a long, written decision,

but at least some decision by mid-September.  I mean, that

would be ideal for us.  I mean, as you know, we have asked for

a trial date in early September, so that would be ideal for us.

THE COURT:  I guess ideal is different than drop dead.

MR. HARRIS:  Yes.

THE COURT:  Is there a time after which you think a

decision would not be -- a remedy would not be effective?

MR. HARRIS:  I don't -- well, I mean.

THE COURT:  So the primary is in June, right.  The

primary is now in June.  The primary used to be in March.  

MR. HARRIS:  Right.

DISTRICT JUDGE DOW:  So let's assume that if we had

gone to the commission, which Illinois has done more times than

it hasn't.  If we moved all of those dates back three months,

presumably that would be okay, right?  Because the primary now

has been moved three months, and we have operated under those
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systems many, many times in the past, at least three by my

count.  So I guess -- my way of thinking is the drop-dead date

is you actually could move everything back three months, and we

have managed that before in this state, so maybe it is not as

urgent as your proposed schedule is, but it's not anything to

dilly dally with either.

MR. HARRIS:  Well, that's why I'm struggling with

coming up and taking a position on the drop-dead date because

it all kind of depends on what relief that the Court -- your

Honor fashions, if you understand what I mean.

I mean, if you think you have the ability, which I

would agree with, in order to extend some of these dates in the

Constitution, then that's one thing.  But if we're sticking by

those dates, I think that, again, mid-September would be an

ideal date for us.

DISTRICT JUDGE DOW:  Okay.  

MR. PANOFF:  Your Honor --

DISTRICT JUDGE DOW:  Go ahead, Mr. Panoff.

MR. PANOFF:  -- if I could just -- I wanted to just

kind of elaborate on what Mr. Harris was saying.  I think our

overall intention here was we wanted to give effect to the

constitutional provisions that are in place here, and that's

the schedule that we had proposed because it's the last date in

the constitutional provision is that October 5th deadline.  But

if the Court were willing to entertain an equitable relief that
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would keep that constitutional structure in place but

potentially move the dates in a commensurate fashion with the

other extensions that have occurred, I think that's something

that could work as well, but our overarching goal, whether

trying to fit it in the existing constitutional deadline or by

moving those deadlines three months out, the goal is to give

effect to the constitutional structure that's in place that the

citizens have ratified.  So if you go with the existing one, we

could make it work, but an extension could work as well.

DISTRICT JUDGE DOW:  All right.  How about the

Contreras plaintiffs, any thoughts on that?

MR. DEL CASTILLO:  Your Honor -- sorry -- our position

is that under -- well, so first of all, our plaintiffs aren't

arson plaintiffs, they're registered voters whose interest is

that their vote not be diluted, so it's not our primary concern

who draws the map.  Nonetheless, after having analyzed the

plain language of the Illinois Constitution, we do believe that

the inactive clients applied the June 30th deadline in the

Constitution.  I also believe -- we also believe that that is a

pure question of law and that the Court accept briefing on and

settle more quickly than some of the other factual issues in

the case.

If our position is correct and defendants have

complied with the deadline in the Illinois Constitution, we

believe that the proper remedy is that the Court would give
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defendants a chance to draft a certain map.  And if they do so

effectively, then that would go into effect.  If not, the

responsibility falls to the Court and not to anyone in the

Illinois General Assembly.

DISTRICT JUDGE DOW:  And not to a commission either?

MR. DEL CASTILLO:  Not to a commission.

DISTRICT JUDGE DOW:  So your view is that the

commission will not be involved, period.  If you both win your

claims and get the relief you're requesting, the commission

doesn't come into play.  And it sounds like the McConchie

plaintiffs think the remedy if this map is invalid under the

law is that the commission does come into play; am I

understanding that right?

MR. DEL CASTILLO:  Yes, your Honor.

THE COURT:  Okay.  So your view, the Contreras

plaintiffs' view is that you -- the plaintiffs get another

shot, and if the plaintiffs fail on that shot, it goes to the

Court.

MR. DEL CASTILLO:  The defendants, yes.

DISTRICT JUDGE DOW:  Very good.  If I start using

names it will be easier.

Terrific.  Thank you for your help with that, too.

THE COURT:  How about the defendants?

MR. KASPER:  Thank you, your Honor.  We agree with the

MALDEF plaintiffs that to the extent that there is any remedy,
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it should be back to the Illinois General Assembly, if

necessary.  Because we agree with the MALDEF plaintiffs that

the General Assembly supplied this constitutional-required

tacit plan that became effective when the governor signed it,

just like any other law.  A redistricting plan is just an

enactment of the General Assembly.  It becomes effective when

the governor signs it.  The governor signed this plan prior to

the June 30th date and effect.

To answer your first question, though, your Honor,

what is the drop-dead date, I think that from our perspective,

the districts ought to be known to the public what the final

districts are going to look like no later than early January.

Because while the primary has been delayed until June, in order

to run for office, you have to circulate nominating petitions.

There's a period of time of a couple of months to do that.

That begins sometime in January.  Illinois law has a system

whereby there is a lot more flexibility in deciding where

you're going to run from.  If your house in is in a district

exactly, you should only run your district.  In a year after

redistricting, you can run in your new district or in any other

district that has some geographical territory in your old

district, so it's a little bit more flexible.  But,

nonetheless, your Honor, it is right around the first of the

year so that when people go out and pass a petition to run for

the legislature, they know exactly what district they are going

 1

 2

 3

 4

 5

 6

 7

 8

 9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Case: 1:21-cv-03091 Document #: 82-2 Filed: 08/20/21 Page 35 of 37 PageID #:637



    35

to run in.  So I think that provides a little more flexibility.

And to add to that, given the remedy, if there is any

remedy, that we would agree is the appropriate one, I'm told

the legislature gets this data, gets it in whatever position it

needs to be in to be manipulated to districts within a matter

of days rather than weeks or months.  Fairly easy process, not

that complicated of a process.  So if that answers your

questions, then I think the date, as we thought, should there

be a necessity for a trial, which I don't want anyone to think

we are less than confident in our motion, but should there be

one, we would think a time early to mid-October.

THE COURT:  Okay.  All right.  That's great help.

Judge Brennan, any other questions for counsel?

CIRCUIT JUDGE BRENNAN:  No, thank you.

DISTRICT JUDGE DOW:  Judge DeGuilio?

CHIEF JUDGE DEGUILIO:  I don't.  Thank you.

DISTRICT JUDGE DOW:  Judges, do you have a couple more

minutes?

CHIEF JUDGE DEGUILIO:  Yes.

DISTRICT JUDGE DOW:  Maybe we should all disconnect

and then just the three of us will call back into this same

number and let's say take five maybe; is that okay?

CIRCUIT JUDGE BRENNAN:  Thank you.

DISTRICT JUDGE DOW:  All right.  Counsel, thank you so

much for all of your help today.  We will be asking you for
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help throughout this I am sure.

Was there anybody else that they wanted to put on the

record this morning?

(No verbal response.)

DISTRICT JUDGE DOW:  Okay.  Wonderful.  Thank you for

all of your help.  I'm sure you will be of great help to us as

we go through and we'll go back to you as we need your help and

we'll try to give you some help with a better schedule as soon

as we can sort it out.  So, thanks, everybody.  Have a good

day.  Bye-bye.

(Proceedings concluded at 10:47 A.M.)

* * * * * * * * * * 
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