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Plaintiffs respectfully submit this memorandum in support of their motion under Daubert 

v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993), Federal Rule of Evidence 702, and Federal 

Rule of Civil Procedure 26 to exclude the expert report and testimony of Dr. Peter A. Morrison. 

PRELIMINARY STATEMENT 

 Defendants’ expert, Dr. Morrison, purports to “evaluate and address” the findings of two 

of Plaintiffs’ experts, Mr. William Cooper and Dr. Baodong Liu.  Expert Declaration of Peter A. 

Morrison, Ph.D. dated June 9, 2021 (“Morrison Rep.”) ¶ 1, attached as Exhibit-1.  But he does 

no such thing.  Dr. Morrison fails to offer any quantitative or qualitative analysis to rebut Mr. 

Cooper’s and Dr. Liu’s findings and puts forth no discernible conclusion concerning Mr. 

Cooper’s and Dr. Liu’s analyses, suggesting only that additional analysis may follow as 

“unresolved technical issues” are addressed, id. ¶ 14, and “[a]s time permits,” id. ¶ 22.  Indeed, 

Dr. Morrison’s placeholder report effectively offers no expert opinion at all.     

Dr. Morrison attributes his failure to properly analyze Mr. Cooper’s report to a lack of 

data, but this is a red herring.  During his deposition, he admitted that he never requested such 

data, never reviewed such data when it became publicly available, and chose not to submit a 

report using reliable, at-hand proxies for such data.   See Deposition of Peter Morrison dated 

August 20, 2021 (“Morrison Dep.”) 21:7–17, 44:15–25, 33:14–19, attached as Exhibit-2.  Dr. 

Morrison’s treatment of Dr. Liu’s findings is similarly deficient: he criticizes Dr. Liu’s selection 

of data but provides no methodology by which to measure these alleged selection issues, and he 

admits that he did not fully review Dr. Liu’s methodology for selecting such data.  See id. 

108:19–23 (“Q.  And so when you say you didn’t review [Dr. Liu’s] report sentence by sentence, 

you mean you looked primarily at the underlying data he used and not his explanation for what 

he did or why he did it?  A.  Correct.”).  
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These deficiencies, described more fully below, are fatal.  They cannot be remediated 

through supplementation, and Defendants should not be permitted the attempt.  Dr. Morrison 

acknowledged in his deposition that at the time he submitted his report, he had not come to any 

scientifically reliable conclusions as to Mr. Cooper’s findings, see id. 13:9–12, 23:23–26:1, and 

that a full evaluation of Dr. Liu’s analysis would be outside his expertise, see id. 90:12–16.  The 

Court should exclude Dr. Morrison’s testimony in its entirety.         

BACKGROUND 

I. DR. MORRISON’S EVALUATION OF MR. COOPER’S FINDINGS 

Mr. Cooper’s Analysis.  In his expert report, Mr. Cooper concludes that “Black people in 

Arkansas are sufficiently numerous and geographically compact, consistent with the Gingles 1 

precondition, to comprise a majority of the citizen voting-age population in at least one Supreme 

Court district under a 7-district plan and two Court of Appeals districts under a 12-district plan.”  

Revised Declaration of William S. Cooper dated June 15, 2021 (“Cooper Rep.”) ¶ 73, attached as 

Exhibit-3.  Mr. Cooper recently supplemented this report, which used the 2010 U.S. Census data 

and the 2019 U.S. Census estimates, solely to include updated results based on the recently-

released 2020 U.S. Census data.  See generally Supplemental Declaration of William S. Cooper 

dated September 13, 2021 (“Cooper Supp. Rep.”), attached as Exhibit-4.   

Dr. Morrison’s Analysis.  In his expert report, Dr. Morrison asserts only that he could 

not “yet conclude with scientific certainty” that Mr. Cooper’s conclusion was correct, and that he 

was “still addressing unresolved technical issues with the census block data [that Cooper] used.”  

Morrison Rep. ¶ 14.  The report does not elaborate further on what these “unresolved technical 

issues” are, nor does it provide any explanation as to what it means that Dr. Morrison could not 

“conclude with scientific certainty” that Mr. Cooper’s findings were accurate.  His deposition 

testimony is similarly unilluminating.  There, Dr. Morrison admitted that he did not complete 
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any analysis of Mr. Cooper’s findings, Morrison Dep. 23:23–26:1, explaining that he needed two 

additional pieces of information to perform his analysis: (i) the most recent 2020 U.S. Census 

data, and (ii) a piece of work product (the “IPF work product”) that Dr. Morrison alleges Mr. 

Cooper must have used in his analysis, see id. 19:15–20.1 

II. DR. MORRISON’S EVALUATION OF DR. LIU’S FINDINGS 

Dr. Liu’s Analysis.  In his expert report, Plaintiffs’ expert Dr. Liu concludes that based 

on his quantitative analysis of 11 elections within the last two decades, there is statistical proof 

of racially polarized voting in elections in the state of Arkansas.  See Expert Report of Dr. 

Baodong Liu, Ph.D. dated May 25, 2021 (“Liu Rep.”) at 4, attached as Exhibit-6.   

Dr. Morrison’s Report.  Dr. Morrison does not criticize or otherwise examine Dr. Liu’s 

ultimate conclusion, nor does he challenge any of Dr. Liu’s underlying analyses.  Instead, Dr. 

Morrison characterizes the data on which Dr. Liu relied as to 3 out of the 11 elections 

analyzed—the 2010–11, 2012, and 2018 elections—as a “convenience sample” because it 

omitted data from certain counties, Morrison Rep. ¶¶ 19, 21, and suggests that use of the data 

may be problematic “owing to potential selection bias,” id. ¶ 23.  Dr. Morrison does not attempt 

to examine why the data was omitted or even purport to demonstrate that Dr. Liu’s results 

actually suffered from any form of bias, selection or otherwise.  He also clarified at his 

 
1 Specifically, Dr. Morrison asserts that Mr. Cooper must have performed an “iterative 
proportional fit” (IPF) analysis—a method of disaggregating block group data into individual 
census blocks—and that he needed the output of that hypothetical IPF analysis to properly assess 
Mr. Cooper’s methodology.  But Mr. Cooper has already produced all work product and data 
upon which he relied, far in advance of the submission deadline for Dr. Morrison’s report.  
Moreover, Defendants availed themselves of the opportunity to question Mr. Cooper on his 
methodology for disaggregating block group data during his deposition; they did not inquire 
about an IPF analysis.  See Deposition of William Cooper dated August 17, 2021 (“Cooper 
Dep.”) 32:9–33:18, attached as Exhibit-5.        
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deposition that his criticism was less substantive and more that Dr. Liu “did not insert the 

normally expected caveats that go with incomplete data.”  Morrison Dep. 115:23–116:8.              

ARGUMENT 

District courts “must ensure that any and all scientific testimony or evidence admitted is 

not only relevant, but reliable.”  Boehm v. Eli Lilly & Co., 747 F.3d 501, 507 (8th Cir. 2014) 

(citing Daubert, 509 U.S. at 589).  An expert opinion is relevant only if the expert’s specialized 

knowledge “will assist the trier of fact to understand the evidence or determine a fact at issue.”  

Kuhn v. Wyeth, Inc., 686 F.3d 618, 624 (8th Cir. 2012) (citation omitted).  An expert opinion is 

reliable only if (1) it is “based upon sufficient facts and data”; (2) it is “the product of reliable 

principles and methods”; and (3) “the expert has reliably applied the principles and methods to 

the facts of the case.”  Ackerman v. U-Park, Inc., 951 F.3d 929, 932–33 (8th Cir. 2020) (citing 

Fed. R. Evid. 702).  Dr. Morrison’s intended testimony pertaining to both Mr. Cooper and Dr. 

Liu falls far short of these requirements and should be excluded.   

I. DR. MORRISON HAS NOT PROVIDED ANY RELIABLE EXPERT OPINION AS 
TO MR. COOPER’S FINDINGS 

 
Dr. Morrison’s intended testimony in response to Mr. Cooper should be excluded because 

he has failed to proffer any opinion whatsoever.  Dr. Morrison dedicates a single paragraph of his 

report to his views on Mr. Cooper’s analysis, and therein states only that he could not “conclude 

with scientific certainty” that Mr. Cooper’s conclusion was correct and that he could not offer 

any opinion as to Mr. Cooper’s analysis due to some unidentified “unresolved technical issues.”  

Morrison Rep. ¶ 14.  On its face, this testimony would not “assist the trier of fact to understand 

the evidence or determine a fact at issue.”  Miller v. Baker Implement Co., 439 F.3d 407, 412 

(8th Cir. 2006) (citing Fed. R. Evid. 702).  Far from refuting Mr. Cooper’s findings—the 

exercise upon which a rebuttal expert would ordinarily embark—Dr. Morrison provides no basis 
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for challenging Mr. Cooper’s opinion and proffers no methodology by which a fact-finder could 

make such an assessment.    

Dr. Morrison nevertheless has suggested that he intends to submit an amended report as 

late as two weeks before trial and proffer trial testimony based on the contents of that disclosure.  

Morrison Dep. 15:10–13 (“It would certainly be [on] the order of two weeks or so before I 

testified so there would be ample time for me to provide what I knew and finalize my opinion.”).  

At deposition he claimed that this amendment was necessary because he had lacked access to the 

2020 Census data and Mr. Cooper’s alleged IPF work product at the time his original report was 

due.  Id. 19:15–20.  This does not justify Dr. Morrison’s failure to disclose his opinions in a 

timely fashion, and he should not be permitted to testify at trial.   

A party proffering expert testimony must disclose “a complete statement of all opinions 

the witness will express and the basis and reasons for them,” as well as the “facts or data 

considered by the witness in forming them,” within the discovery timeline set by the Court.  Fed. 

R. Civ. P. 26(a)(2)(B)(i)–(ii).  “It would make a mockery of that requirement if a party were to 

exchange what is essentially a placeholder report by the deadline and then fill in the 

blanks . . . later.”  Harris v. Remington Arms Comp., LLC, 398 F. Supp. 3d 1126, 1134 (W.D. 

Okla. 2019) (citation and alterations omitted).  Where “it [is] apparent that [a party’s] expert was 

not prepared to disclose all of his opinions by the established deadline, the correct approach 

would have been to seek an extension of that deadline, not to disclose only some opinions, while, 

in effect, attempting to reserve the right to violate the Scheduling Order by disclosing more 

opinions later.”  Wells v. Lamplight Farms, Inc., 303 F.R.D. 530, 537 (N.D. Iowa 2014).  After 

all, the purpose of a supplemental report is to “inform the opposing party of any changes or 

alterations,” Tenbarge v. Ames Taping Tool Sys., Inc., 190 F.3d 862, 865 (8th Cir. 1999), not “to 
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provide an extension of the deadline by which a party must deliver the lion’s share of its expert 

information,” Sierra Club, Lone Star Chapter v. Cedar Point Oil Co., 73 F.3d 546, 571 (5th Cir. 

1996).   

As his deposition revealed, Dr. Morrison could have submitted a written report containing 

the lion’s share of his opinions with respect to Mr. Cooper’s analysis in compliance with the 

schedule set by the Court.  See Morrison Dep. 33:12–19 (“[Q.]  You could have done this 

analysis based on the ACS data and the publicly-available census data, correct?  A.  My 

recollection is that I did do that analysis . . . .”); id. 36:17–22 (“Q.  And why didn’t you include 

[that] analysis . . . in your original report?  A.  Because I didn’t feel that I had . . . enough 

information to claim that I knew that I had replicated his methodology.” ); see also id. 44:12–14; 

id. 54:17–19.  And he could have supplemented that report if previously unavailable data 

subsequently became available.  Id. 19:24–25 (“I could have done it within a few days’ elapsed 

time, yes.”).  The 2020 Census data has now been available for a month, and Mr. Cooper has 

supplemented his report.2  See generally Cooper Supp. Rep.  As for Mr. Cooper’s alleged IPF 

work product, Plaintiffs produced all of Mr. Cooper’s work product, including back-up files, 

during discovery.  If Dr. Morrison does not see any IPF work product in those files, there is no 

such work product.   

 
2 Mr. Cooper’s supplementation of his report with plans based on the 2020 U.S. Census data 
does not itself warrant supplementation by Dr. Morrison.  While supplementation is proper in 
light of new data unavailable at the time an expert report was submitted, courts have never 
countenanced the use of supplementation that “alter[s] the expert’s underlying methodology” to 
offer what is effectively a completely new opinion.  McClurg v. Mallinckrodt, Inc., 2017 WL 
3116138, at *3–4 (E.D. Mo. July 21, 2017).  Thus, while Mr. Cooper’s supplementation applies 
his existing methodology to a new set of data, any purported supplementation by Dr. Morrison 
would in fact amount to the submission of a brand new opinion by virtue of his failure to proffer 
any methodology or analyze any set of data in his original report.   
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Plaintiffs have expended significant time and expense prosecuting their case to date and 

would face both delay and additional expenses if a late-filed report by Dr. Morrison were 

permitted.  The proper remedy is exclusion of Dr. Morrison’s testimony.  See Harris, 398 F. 

Supp. 3d at 1135 (supplementation of incomplete report via entirely new opinion denied as 

“obvious violation of Rule 26”).   

II. DR. MORRISON HAS NOT PROVIDED ANY RELIABLE EXPERT OPINION AS 
TO DR. LIU’S FINDINGS 
 
Dr. Morrison’s intended testimony and report pertaining to Dr. Liu should likewise be 

excluded as unreliable and unhelpful to the trier of fact.  He applies no methodology to reach the 

conclusion that Dr. Liu’s data is a “convenience sample,” or to show that, even if it was, that 

would have any impact on Dr. Liu’s analysis.  Ultimately, Dr. Morrison was forced to concede in 

his deposition that it is Dr. Alford, not him, that is qualified to opine on the reliability of Dr. 

Liu’s data selection.  Morrison Dep. 121:9–13. 

Dr. Morrison’s opinion as to Dr. Liu fails to withstand scrutiny under Daubert.  Dr. 

Morrison defines “convenience sample” as “one where the units that have been selected for 

inclusion in the sample are the easiest to access.”  Morrison Rep. ¶ 19.  But Dr. Morrison 

admitted that he did not even conduct bare-minimum diligence as to how Dr. Liu selected his 

data—the single, definitional element of a convenience sample.  See Morrison Dep. 108:5–10 

(“Q.  Do you see anything in [Dr. Liu’s] report that refers to his selection of county or precinct 

data that has anything to do with the ease with which the data was available?  A.  I don’t recall 

seeing anything like that, although I have not read his report sentence by sentence.”); see also id. 

104:23–25 (“Q.  Do you know what criteria Dr. Liu used to select elections for his analysis?  A.  

I do not.”).  He merely assumed “that the subset that [Dr. Liu] used . . . was the subset that one 

could easily access.”  Id. 109:23–24.  Baseless assumptions do not amount to admissible expert 
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opinions.  J.B. Hunt Transp. v. Gen. Motors Corp., 243 F.3d 441, 444 (8th Cir. 2001) (“Expert 

testimony that is speculative is not competent proof and contributes nothing to a legally 

sufficient evidentiary basis.” (internal quotation marks and citation omitted)).   

Dr. Morrison’s speculation that Dr. Liu used a “convenience sample” is also simply not 

true in this case.  In fact, Dr. Liu conducted a precinct-matching analysis for the elections in 

question, and excluded from his analysis counties that could not be matched, see Liu Rep. at 10 

n.8—the very same methodology that Defendants’ expert, Dr. John Alford, employs in his 

report, see Expert Report of Dr. John R. Alford, Ph.D. dated July 9, 2021 (“Alford Rep.”) ¶ 17, 

attached as Exhibit-7 (“[T]here remain counties for which a reliable precinct-level match is not 

possible for a given election, and these counties must be dropped from the analysis.”).        

But even if Dr. Liu could be fairly characterized as analyzing a convenience sample (and 

he cannot), Dr. Morrison, by his own admission, has not opined that Dr. Liu’s analysis suffers 

from bias or provided this Court with any standard or methodology by which to measure any 

purported biases or deficiencies in Dr. Liu’s report resulting from his data.  See Morrison Dep. 

137:19–23 (“Q.  Is there a particular percentage or number of people excluded, voters excluded, 

after which you think the analysis or any inference would be unreliable?  A.  I have no basis for 

drawing a bright line anywhere.”); see also Morrison Rep. ¶ 19 (“[H]is samples may not be 

representative of all the ballots that Black voters cast in all Arkansas voting precincts for a 

specific election.” (emphasis added)).  That is the cornerstone of a Daubert reliability analysis; 

courts have long held that experts cannot simply proffer an opinion that some hypothetical issue 

may or may not occur; they must provide a standard by which the finder of fact could determine 

the existence or extent of such an issue.  See, e.g., United States v. $141,770.00 in Currency, 157 
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F.3d 600, 605–06 (8th Cir. 1998) (affirming exclusion of expert’s identification of potential issue 

that failed to identify a threshold at which the issue would manifest).    

It is unsurprising that Dr. Morrison’s analysis of Dr. Liu’s data lacks a discernable 

methodology.  Dr. Morrison admitted in his deposition that he has never previously been asked 

to analyze the completeness of datasets for purposes of a Gingles 2 or Gingles 3 analysis—i.e., 

the very opinion he purports to proffer here—and that ultimately the proper person to assess the 

reliability of Dr. Liu’s data selection is Dr. Alford.  See Morrison Dep. 89:5–89:11 (“Q.  Have 

you been asked previously to look at the completeness of the datasets on which an expert has 

used or—that an expert has used in order to do Gingles 2 or Gingles 3 analysis?  A.  This is not 

something that I would be asked by someone to do to say are the data okay or do they meet 

minimum standards.”); id. 121:9–13 (“Q.  [T]he professional norms that would govern the 

collection of data and the analysis of that data for Gingles 2 and 3 is properly within Dr. Alford’s 

bailiwick in your view, yes?  A.  Correct.”).  In short, Dr. Morrison intended to offer nothing 

more than a suggestion to Dr. Alford to investigate a concern he had.  Id. 122:3–4, 123:8–11 

(“My presumption is that Dr. Alford will take note of what I had to say in my report . . . . I look 

to Dr. Alford to make the final definitive pronouncement on whether these data [used by Dr. Liu] 

are or are not acceptable by his . . . standards.”).  That is not the appropriate place of a testifying 

expert.  Lacking any discernable methodology or expertise on the issue, Dr. Morrison’s intended 

testimony with respect to Dr. Liu should be excluded.  

CONCLUSION 

 For the foregoing reasons, the Court should find Dr. Morrison’s opinions, as reflected in 

his expert report and testimony, unreliable and unhelpful to the trier of fact and should exclude 

them under Daubert, Federal Rule of Evidence 702, and Federal Rule of Civil Procedure 26. 
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