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INTRODUCTION 

Dr. Peter Morrison, a demographer with decades of experience in academia, at the RAND 

Corporation, and as a testifying expert in Voting Rights Act cases, has offered targeted critiques 

of the data underlying the opinions of Plaintiffs’ demographer, William S. Cooper, and their po-

litical scientist, Dr. Baodong Liu.  Regarding Mr. Cooper, Dr. Morrison was unable to replicate 

Mr. Cooper’s analysis in certain respects.  He attributed this, in large part, to Plaintiffs’ failure to 

timely disclose all of the data necessary for this task.  Regarding Dr. Liu, Dr. Morrison high-

lighted three datasets that omitted a significant number of Arkansas counties, thereby omitting 

from Dr. Liu’s analysis the voters living in those counties.  For example, in one dataset, Dr. Liu 

omitted 65 of Arkansas’s 75 counties, amounting to 67% of Arkansas’s black voters.  Because of 

these omissions, Dr. Morrison opined that Dr. Liu should have caveated his conclusions based on 

these three datasets.  But Dr. Liu’s opinions contained no caveats. 

Plaintiffs now seek to exclude Dr. Morrison’s explanation of the data problems lurking 

within Mr. Cooper’s and Dr. Liu’s analyses.  As to Dr. Morrison’s critique of Mr. Cooper’s data, 

Plaintiffs primarily ask the Court to exclude a hypothetical supplemental report.  But Dr. Morri-

son has not submitted any supplemental report for this Court to exclude.  Only Mr. Cooper has.  

Worse, Plaintiffs paper over their own delay in producing Mr. Cooper’s data—a delay that preju-

diced Dr. Morrison’s ability to respond, according to his testimony.  And as to Dr. Morrison’s 

critique of Dr. Liu’s data, Plaintiffs purport to take issue with his methodology.  But they have 

identified no place where Dr. Morrison’s critique is erroneous.  They close by attacking his qual-

ifications to analyze the quality of Dr. Liu’s data, a task for which Dr. Morrison’s long career as 

a demographer has prepared him well. 

At bottom, Plaintiffs argue that their witnesses are right while Dr. Morrison is wrong.  

That is no basis for excluding his testimony.  The Court should deny Plaintiffs’ motion. 
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ARGUMENT 

Dr. Morrison’s report and testimony are admissible as long as they are “relevant”; he is 

“qualified to assist the finder of fact”; and his evidence is “reliable or trustworthy in an eviden-

tiary sense.”  Hill v. Sw. Energy Co., 858 F.3d 481, 485 (8th Cir. 2017) (quotation marks omit-

ted); see Fed. R. Evid. 702; Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 589-95 (1993).  

Any “doubts about the usefulness” of Dr. Morrison’s evidence “should be resolved in favor of 

admissibility.”  Hill, 858 F.3d at 485.  That is because “[s]cientific evidence should be tested by 

the adversary process with competing expert testimony and cross-examination, rather than ex-

cluded by the court at the outset.”  Id. (quotation marks omitted); see Dillon v. Maxus Props., 

Inc., No. 4:17-CV-00813-JLH, 2019 WL 1549715, at *1 (E.D. Ark. Apr. 9, 2019) (“Rule 702 fa-

vors admissibility if the testimony will assist the trier of fact, and doubts regarding whether an 

expert’s testimony will be useful should generally be resolved in favor of admissibility.” (quot-

ing Clark ex rel. Clark v. Heidrick, 150 F.3d 912, 915 (8th Cir. 1998))).  Dr. Morrison’s opinions 

critiquing both Mr. Cooper and Dr. Liu satisfy this liberal admissibility standard. 

I. Despite Plaintiffs’ untimely production of Mr. Cooper’s data, Dr. Morrison timely 

provided a reliable critique of that data. 

Plaintiffs’ discussion of Dr. Morrison’s critique of Mr. Cooper’s opinions leaves out im-

portant context about how expert discovery proceeded in this case.  By design, Dr. Morrison’s 

rebuttal was targeted at verifying the data underlying Mr. Cooper’s proposed maps.  But Dr. 

Morrison’s task of verification was made more difficult by Plaintiffs’ failure to timely disclose 

the data underlying Mr. Cooper’s opinions.  In any event, Dr. Morrison did ultimately offer a dis-

crete critique of Mr. Cooper’s conclusions, which Plaintiffs argue this Court must exclude as un-

helpful simply because it is not a more wide-ranging critique.  This argument, however, misun-

derstands the presumption against rejecting expert testimony as not helpful to the trier of fact.  
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Plaintiffs’ arguments go to the weight that this Court as factfinder should give Dr. Morrison’s ev-

idence—not its admissibility.   

A. Plaintiffs omit important context regarding Dr. Morrison’s critique of Mr. 

Cooper’s data. 

As to Mr. Cooper’s opinions, Dr. Morrison set about to accomplish a discrete task.  He 

aimed to “independently replicate[] Mr. Cooper’s analysis using official data obtained directly 

from the U.S. Census Bureau.”  (Morrison Rep. ¶ 14.1)  To accomplish this task, he took the data 

that Mr. Cooper “purport[s] to be official data obtained directly from the Census Bureau” (Mor-

rison Depo. at 24:13-162), and sought to determine whether, based on that data, Mr. Cooper had 

shown “with scientific certainty” that the number of black voters in Plaintiffs’ proposed districts 

“equal[s] or exceed[s] 50.0 percent” (id. at 25:12-15).  (See id. at 23:23-26:1.)   

During his deposition, Plaintiffs’ counsel questioned him extensively about his methodol-

ogy for replicating Mr. Cooper’s analysis.  And Dr. Morrison explained how differences between 

his methodology and Mr. Cooper’s methodology could lead to small, but significant, differences 

in population estimates.  (See id. at 31:6-32:11.)  See also Wright & Miller, Federal Practice & 

Procedure sec. 2031.1 (3d ed. Apr. 2021 update) (“[T]he expert is not limited to reading his or 

her report from the stand; reasonable elaboration and explanation is expected and appropriate.”).  

This included a problem with Mr. Cooper’s definitions.  Dr. Morrison testified that a problem he 

encountered with replicating Mr. Cooper’s analysis was that it is unclear “exactly how he de-

fined ‘Black’ when he used that label as part of the several categories where he has used it.”  

(Morrison Depo. at 34:16-18.)  His methodological differences with Mr. Cooper, including this 

                                                 
1 Dr. Morrison’s report is in the record as Exhibit D to Plaintiffs’ motion for partial summary judg-

ment, Doc. 88-4. 

2 A complete transcript of Dr. Morrison’s deposition is in the record as Exhibit F to Plaintiffs’ motion 

for partial summary judgment, Doc. 88-6. 
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definitional ambiguity, are important here, Dr. Morrison testified, because some of Mr. Cooper’s 

proposed districts have such slim margins.  (See id. at 34:24-35:4 (“[T]hese are fine distinctions 

that ordinarily would not cast doubt on a percentage that was 51 or 52 percent, but when there—

when the percentage is 50.02 percent and my replication comes up with something that is not 

50.02 percent, I know that I’ve not done what he did.”).) 

Based on these issues, Dr. Morrison explained that he could “[]not yet conclude with sci-

entific certainty that Black voting-age citizens are sufficiently numerous and geographically 

compact, consistent with the Gingles 1 precondition, to comprise a majority of the citizen voting-

age population in at least one Supreme Court district under a 7-district plan and two Court of Ap-

peals districts under a 12-district plan.”  (Morrison Rep. ¶ 14.)  Dr. Morrison’s lack of certainty 

arose from “unresolved technical issues with the census block data he used.”  (Id.)  At that point, 

the 2020 Census data had not yet been released, which was “the major unknown” affecting the 

certainty of Dr. Morrison’s conclusions.3  (Morrison Depo. at 14:4-12.)  In addition to that, how-

ever, Dr. Morrison was unable to replicate some of Mr. Cooper’s numbers.  (See id. at 36:1-2.) 

At Dr. Morrison’s deposition, he detailed his problems with Mr. Cooper’s data.  Overall, 

Dr. Morrison testified he needed more of Mr. Cooper’s data, and sooner, to resolve his technical 

issues with Mr. Cooper’s data and to provide a more complete analysis of Mr. Cooper’s opin-

ions.  (See id. at 16:2-6, 41:12-20.)  Plaintiffs attempt to leverage these technical issues as a rea-

son to exclude Dr. Morrison’s testimony.  After recounting Dr. Morrison’s testimony explaining 

these technical issues, Plaintiffs claim that they “produced all of Mr. Cooper’s work product, in-

                                                 
3 Given that Plaintiffs felt compelled to serve an untimely supplemental report by Mr. Cooper based 

on the 2020 Census data, they can hardly argue that this data was not a major unknown at the time expert 

disclosures were due in this case.  (Cf. Br. 6 n.2 (discussing Mr. Cooper’s supplemental report).) 
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cluding back-up files, during discovery.”  (Br. 6; see id. at 3 n.1 (claiming that Plaintiffs pro-

duced all Mr. Cooper’s data “far in advance of the submission deadline for Dr. Morrison’s re-

port”).)  But this account glosses over Plaintiffs’ role in Dr. Morrison’s technical issues.   

In fact, Plaintiffs’ failure to comply with the expert-disclosure deadlines created the very 

situation about which they complain in their motion to exclude Dr. Morrison’s testimony.  Plain-

tiffs failed to timely disclose the data underlying Mr. Cooper’s opinions (and Dr. Liu’s opinions, 

too, for that matter), a failure that that hindered Defendants’ ability to work with Dr. Morrison to 

prepare a rebuttal opinion.   

The Rules required Plaintiffs to serve on Defendants “a written report—prepared and 

signed by” Mr. Cooper—that contained, among other things, “the facts or data considered by the 

witness in forming” the opinions he would express in this case.  Fed. R. Civ. P. 26(a)(2)(B)(ii).  

The parties stipulated to the deadline for those disclosures: May 25, 2021, for case-in-chief 

disclosures, and July 9 for rebuttal disclosures.  (Stipulation, Doc. 55.)  On their May 25 deadline 

Plaintiffs served Defendants with reports from Mr. Cooper, Dr. Liu, and Dr. McCrary.  (See 

Email from N. Merle to J. Merritt (May 25, 2021).4)  But Plaintiffs did not include with those re-

ports any data on which any of these witnesses relied.  See Martinez v. Sw. Cheese Co., No. CV 

12-0660, 2013 WL 12180705, at *2 (D.N.M. Mar. 4, 2013) (criticizing party for providing “sev-

eral charts” but failing to provide “any information on where they were obtained,” and failing to 

“fully explain[] their relevance, their calculations, or their sources”). 

Plaintiffs eventually corrected their noncompliance with Rule 26’s requirements but only 

after multiple requests from Defendants.  Two days after Plaintiffs’ deadline to disclose Mr. 

Cooper’s opinions and data, Defendants propounded requests for production on Plaintiffs for the 

                                                 
4 This email is simultaneously filed with this brief as Exhibit A. 
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data underlying the opinions of Mr. Cooper and their other witnesses—data that Rule 26 had re-

quired Plaintiffs to serve with their expert reports.  (See Sec’y of State John Thurston’s First Set 

of Requests for Production of Documents (May 27, 2021).5)  Plaintiffs did not respond.  So on 

June 10—over two weeks after Plaintiffs’ expert-disclosure deadline—Defendants contacted 

Plaintiffs to inform them that their expert disclosures failed to comply with Rule 26, because 

they did not contain the data underlying their witnesses’ opinions.  (See Email from J. Merritt to 

R. Mossman et al. (June 10, 2021).6)  Only then, after the close of business on Friday, June 11 

(less than a month before Defendants’ rebuttal-expert deadline) did Plaintiffs provide the data 

underlying the opinions of Mr. Cooper and their other witnesses.  (See Email from N. Merle to J. 

Merritt et al. (June 11, 2021).7) 

Despite that untimely disclosure of Mr. Cooper’s data, Dr. Morrison testified that he 

never received a particular type of file that he has received from Mr. Cooper in other lawsuits 

where they have served as dueling experts.  (See Morrison Depo. at 22:6-8 (testifying that he has 

previously served as a rebuttal witness for Mr. Cooper’s opinions).)  In lawsuits like this one, Dr. 

Morrison is accustomed to receiving an “iterative proportional fit” file (or, “IPF” file) from Mr. 

Cooper.  (See id. at 17:20-18:12, 22:6-8.)  Yet Plaintiffs never produced an IPF file in this case.  

(Id. at 22:12-18; see id. at 19:3-4 (“As best as I can tell, it was not among the many documents 

that were turned over.”).)  Even at the time of Dr. Morrison’s deposition, Plaintiffs had not pro-

vided the data he needed to fully evaluate Mr. Cooper’s conclusions.  (See id. at 45:8-46:2.) 

Even aside from this particular file, which Dr. Morrison testified that he has never re-

ceived, Plaintiffs belatedly disclosed Mr. Cooper’s data 17 days after the deadline to which they 

                                                 
5 This set of requests for production is simultaneously filed with this brief as Exhibit B. 

6 This email is simultaneously filed with this brief as Exhibit C. 

7 This email is simultaneously filed with this brief as Exhibit D. 
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had stipulated.  As a result of this untimely disclosure, Dr. Morrison had only 28 days to analyze 

Mr. Cooper’s data instead of the 45 days that Plaintiffs had agreed to give him.  Thus, although 

Plaintiffs ultimately produced Mr. Cooper’s data “during discovery” (Br. 6), they did not pro-

duce that data in a timely manner. 

B. Plaintiffs cite no authority that would justify excluding Dr. Morrison’s cri-

tique of Mr. Cooper’s data. 

Plaintiffs attempt to attack Dr. Morrison’s critique of Mr. Cooper on the ground that Dr. 

Morrison’s “testimony would not ‘assist the trier of fact.’”  (Br. 4 (quoting Miller v. Baker Im-

plement Co., 439 F.3d 407, 412 (8th Cir. 2006)).)  But they do little more than try and raise 

doubts about whether Dr. Morrison’s testimony would assist this Court.  And the Eighth Circuit 

has made clear that, if a court has “doubts about the usefulness” of an expert’s evidence, those 

doubts “should be resolved in favor of admissibility.”  Hill, 858 F.3d at 485.  Indeed, neither Mil-

ler nor any of Plaintiffs’ other cited decisions involve expert testimony excluded on the ground 

that it would not assist the trier of fact.  Plaintiffs have not carried their burden of demonstrating 

that Dr. Morrison’s testimony would not assist this Court as a factfinder. 

Instead of developing this argument, Plaintiffs focus largely on whether it would be ap-

propriate, hypothetically speaking, for Dr. Morrison to submit a supplemental report that ex-

pressed new opinions about Mr. Cooper’s testimony.  (See Br. 5-7.)  But Dr. Morrison has not 

submitted any supplemental report.  The only supplemental report is Mr. Cooper’s, served on 

Defendants just three days before the dispositive-motion deadline.  (See Defs. MSJ Br., Doc. 92 

at 33-34.)  And the cases Plaintiffs cite stand only for the uncontroversial proposition that, some-

times, courts will exclude from trial opinions expressed by experts in untimely, supplemental re-

ports.  See, e.g., Harris v. Remington Arms Co., 398 F. Supp. 3d 1126, 1134 (W.D. Okla. 2019) 

(excluding opinion that was first disclosed “more than two months after expert reports were to be 
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exchanged, a month after dispositive and Daubert motions were filed, and the day after the dis-

covery period closed”); Wells v. Lamplight Farms, Inc., 303 F.R.D. 530, 537 (N.D. Iowa 2014) 

(stating that “Rule 26(e) does not justify the addition of new expert opinions long after the expert 

disclosure deadline”).  These cases do not explain why this Court should exclude Dr. Morrison’s 

timely report.   

If anything, these cases demonstrate the impropriety of Mr. Cooper’s supplemental re-

port, served as it was four months after Plaintiffs’ deadline with no time for Defendants to ana-

lyze it before filing their motion for summary judgment.  In fact, courts regularly exclude expert 

reports under similar circumstances.  A Louisiana federal court, for example, excluded portions 

of a supplemental expert report that contained “three brand new reference materials and a few 

opinions not found in [the expert’s] initial report,” because it was served “[o]n the eve of sum-

mary judgment, far past the expert report deadline.”  Nunez v. Dolgencorp, LLC, No. 2:12-CV-

630, 2013 WL 2458736, at *3 (W.D. La. June 6, 2013).  That same description could equally ap-

ply to Mr. Cooper’s supplemental report.  Similarly, an Iowa federal court excluded a supple-

mental report “disclosed long after Plaintiff ’s expert witness disclosure deadline,” like Mr. 

Cooper’s supplemental report here, “literally on the eve of the discovery deadline, and about two 

weeks before the dispositive motion deadline.”  Garrison v. New Fashion Pork LLP, No. 18-CV-

3073, 2020 WL 1318806, at *2 (N.D. Iowa Jan. 23, 2020); see id. at *6-8.  And like Mr. 

Cooper’s supplemental report, the report excluded in Garrison did not correct any “defect in a 

prior disclosure that renders it incomplete or incorrect.”  Id. at *4. 

Indeed, Plaintiffs admit that the whole purpose of Mr. Cooper’s supplemental report is to 

offer entirely new proposed maps based on the 2020 Census.  (See Br. at 6 n.2.)  And because of 

the timing of that supplemental report, Defendants had no opportunity to cross-examine Mr. 
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Cooper about his new maps prior to the dispositive-motion deadline.  Having submitted an un-

timely supplemental report by Mr. Cooper, Plaintiffs seek to exclude Dr. Morrison’s timely dis-

closures based on a nonexistent supplemental report.  Because there is no supplemental report by 

Dr. Morrison to exclude, and because his discrete critique of Mr. Cooper’s data would assist this 

Court as factfinder in this case, the Court should deny Plaintiffs’ motion to exclude Dr. Morri-

son’s opinions in rebuttal to Mr. Cooper’s evidence. 

II. Based on decades of experience with similar issues, Dr. Morrison has provided a re-

liable critique of certain data underlying Dr. Liu’s opinions. 

As with his critique of Mr. Cooper, Dr. Morrison focuses on discrete problems with cer-

tain data on which Dr. Liu relies to formulate his opinions in this case.  In particular, Dr. Morri-

son explained that three of Dr. Liu’s data files excluded a large number of Arkansas’s black vot-

ers.  In Dr. Morrison’s opinion, Dr. Liu should have disclosed this data issue in his expert report 

but did not.  Plaintiffs do not point to any aspect of Dr. Morrison’s opinion on this topic that is 

incorrect.  They do not, for example, dispute that Dr. Liu’s data for certain elections excluded a 

large number of black voters.  Instead, they latch on to a single phrase from Dr. Morrison’s re-

port (“convenience sample”) and claim that his deposition testimony shows that Dr. Liu’s data 

selection did not technically meet the definition of a convenience sample.  (See Br. 7-8.)  And 

they argue that Dr. Morrison, who has for decades worked as a demographer preparing datasets 

for use by political scientists in Voting Rights Act cases, is not qualified to discuss problems 

with Dr. Liu’s data.  (See id. at 9.)  Because Dr. Morrison is well qualified to explain the prob-

lems with Dr. Liu’s data—problems about which Dr. Liu is not forthcoming in his report—the 

Court should deny Plaintiffs’ motion to exclude Dr. Morrison’s opinions on this point. 
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A. Dr. Morrison precisely explains data omitted from three of Dr. Liu’s da-

tasets. 

After Plaintiffs’ untimely production of the data underlying Dr. Liu’s opinions, Dr. Mor-

rison reviewed it for completeness.  (See Morrison Rep. ¶¶ 15-16.)  He discovered that some of 

Dr. Liu’s data files were “missing significant blocks of data.”  (Id. ¶ 16.)  His criticism of Dr. 

Liu’s dataset focused on three elections in particular: 

 He explained that Dr. Liu’s 2018 file omitted 10 out of Arkansas’s 75 counties, thereby 

omitting “precincts where 18% of the State’s voting-age citizens, and 24% of the Black 

voting-age citizens, would vote.”  (Id. ¶ 21(a).) 

 And Dr. Liu’s 2012 file omitted 12 counties, thereby “exclud[ing] precincts where 22% 

of the State’s voting-age population, and 30% of Black voting-age persons, would vote.”  

(Id. ¶ 21(b).) 

 Finally, Dr. Liu’s 2010–2011 file omitted 65 of Arkansas’s 75 counties, and omitting 

these counties meant that Dr. Liu had omitted “precincts where fully 81% of the State’s 

voting-age population, and fully 67% of Black voting-age persons, would vote.”  (Id. 

¶ 21(c).) 

This missing data, Dr. Morrison explained, “undermines the scientific reliability of any statistical 

estimates that derive from such data.”  (Id. ¶ 22.) 

In his report, Dr. Morrison raised the concern that these limitations may suggest Dr. Liu 

relied on a convenience sample.  (See id. ¶¶ 18-20.)  But this concern was not the sum total of his 

critique of Dr. Liu’s data.  Dr. Morrison’s concern was more fundamental:  “Risking reliance 

upon such incomplete data obliges the analyst to qualify one’s conclusions in light of their 

known limitations, including potential unmeasured selection bias.”  (Id. ¶ 23.)  That is, Dr. Liu’s 

opinions lack reliability because he “base[d]” them “on data that were so obviously incomplete.”  

(Morrison Depo. at 67:11-17.)  Because of the large amount of data Dr. Liu is missing about 

black voters in certain years “it’s fair to say that the data are worthless for drawing any reliable 

conclusions.”  (Id. at 101:21-24; see id. at 101:21-102:18.)  And though Dr. Morrison has testi-

fied in many Voting Rights Act cases, he could not recall another case where a political scientist 
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based an opinion about racially polarized voting on a dataset with “a substantial amount of miss-

ing data” like Dr. Liu here.  (Id. at 88:20-89:2.)  Based on the holes in Dr. Liu’s datasets, Dr. 

Morrison explained that “Dr. Liu did not insert the normally expected caveats that go with in-

complete data.”  (Id. at 116:6-8; see id. at 116:6-117:4.)  In other words, Dr. Liu should have dis-

closed the limitations in his dataset, but he did not. 

To justify excluding Dr. Morrison’s critique of Dr. Liu, Plaintiffs do not contend with the 

specifics of Dr. Morrison’s opinion but generically attack it as “[b]aseless assumptions.”  (Br. 7.)  

Such a nonspecific argument cannot justify excluding Dr. Morrison’s opinions under Daubert’s 

liberal standard for admitting expert testimony.  See, e.g., Johnson v. Mead Johnson & Co., 754 

F.3d 557, 562 (8th Cir. 2014) (“[C]ases are legion that, correctly, under Daubert, call for the lib-

eral admission of expert testimony.”).  Dr. Morrison lays out specific criticisms of Dr. Liu’s da-

tasets for particular years.  Plaintiffs do not claim that Dr. Morrison has miscalculated the num-

ber of black voters omitted from any of Dr. Liu’s datasets.  Nor do they point to anywhere in Dr. 

Liu’s report that he in fact disclosed the omissions that Dr. Morrison identifies.  And although 

Plaintiffs correctly note that Dr. Liu and Dr. Alford used the same methodology, they do not 

identify any dataset where Dr. Alford omitted as large a percentage of Arkansas’s black voters as 

Dr. Liu did in the three datasets singled out by Dr. Morrison.  (See Br. 8 (noting the similarity 

between Dr. Alford’s and Dr. Liu’s methodology, but not claiming that Dr. Alford omitted the 

same number of black voters as Dr. Liu).)   

Plaintiffs’ only specific criticism of Dr. Morrison’s opinion is that he does not provide a 

precise cutoff for how many black voters Dr. Liu could omit from his data without rendering his 

dataset deficient.  (See id. (claiming that Dr. Morrison does not sufficiently “measure” Dr. Liu’s 

“purported biases and deficiencies”).)  But Daubert’s admissibility standard is not so rigid.  See 
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Hill, 858 F.3d at 486 (“Even where there were some flaws in the experts’ methods, if the testi-

mony is within the range where experts might reasonably differ, the jury, not the trial court, 

should be the one to ‘decide among the conflicting views of different experts.” (quotation marks 

omitted)).  Thus, the Eighth Circuit held in Hill that the district court had abused its discretion in 

excluding an expert’s opinions as unreliable, id. at 487—even though it acknowledged that the 

expert’s opinion was “crude and imperfect,” id. at 486.  Because that opinion would “give[] the 

trier of fact a rough idea” about the factual question, the district court should not have excluded 

the expert’s testimony.  Id.   

Here, by contrast, Dr. Morrison has done more than give this Court a “rough idea” of the 

problems in Dr. Liu’s datasets.  He has explained precisely how many black voters Dr. Liu has 

omitted in three years.  Plaintiffs’ arguments against Dr. Morrison’s opinions largely amount to 

their view that he is wrong, and Dr. Liu is right.  But a Daubert motion is not the proper vehicle 

“to weigh or assess the correctness of competing expert opinions.”  Johnson, 754 F.3d at 562.  

Instead, it is an abuse of discretion when a district court “rel[ies] upon its own assessment of the 

correctness of the expert opinions” to exclude an expert’s opinion.  Id.  Because that is what 

Plaintiffs ask the Court to do here, their motion should be denied.  See Gardner v. Cont’l Casu-

alty Co., No. 4:13-CV-00552-JLH, 2015 WL 11216699, at *3 (E.D. Ark. Mar. 18, 2015) (admit-

ting expert opinion that was “based on objective measures . . . , even though it [wa]s not derived 

in any strictly formulaic manner”). 

B. Dr. Morrison is qualified to critique Dr. Liu’s data. 

The discussion thus far makes clear that Dr. Morrison did not purport to critique any as-

pect of Dr. Liu’s methodology for conducting a racially polarized voting analysis.  His is a cri-

tique of the data underlying Dr. Liu’s opinions, not the methodology Dr. Liu used to reach those 

opinions.  (Morrison Depo. at 68:17-23; see id. at 108:23-109:18 (acknowledging that he focused 
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on the completeness of Dr. Liu’s dataset and not on the elections that Dr. Liu chose to analyze).)  

And Dr. Morrison is well qualified to offer expert opinions about the data on which a political 

scientist will rely in a case like this one.  He holds a Ph.D. in sociology from Brown University 

and has taught statistics to Ivy League undergraduates.  (See id. at 76:5-79:4.)  As a demogra-

pher, Dr. Morrison is “aware of the . . . universal underlying issues that arise when one is basing 

a conclusion on missing data or incomplete data or biased data.”  (Id. at 88:2-5; see id. at 87:21-

88:8.)  Not only does he thus have general experience understanding datasets like those underly-

ing Dr. Liu’s opinions, Dr. Morrison also has extensive experience compiling data for use in 

Voting Rights Act cases.  (See Morrison Rep., App’x A (compiling list of 20 cases in which he 

has testified in just the last five years).)  Plaintiffs complain that Dr. Morrison has not previously 

given this particular kind of opinion before (see Br. 9), but they do not acknowledge his testi-

mony that he has never seen a political scientist rely on data as flawed as Dr. Liu’s data in this 

case (see Morrison Depo. at 88:20-89:2). 

Dr. Morrison’s deep background in this field qualifies him to critique the data underlying 

Dr. Liu’s opinions.  This is simply “the kind of basic quality evaluation of a dataset that any ap-

plied demographer would undertake before performing any—before making any use of the data 

in order to be fully aware of what the limitations of the data might be.”  (Id. at 88:12-16.)  

Checking the quality of a dataset “is just a routine part of any evaluation or any analysis that an 

applied demographer would do.”  (Id. at 89:11-15.)  “The first step in anything that any applied 

demographer does is to evaluate the quality and completeness of the data.”  (Id.)   

Plaintiffs’ arguments against Dr. Morrison’s qualifications here resemble the arguments 

rejected by the Eighth Circuit in Smith v. BMW North America, Inc., 308 F.3d 913 (8th Cir. 

2002).  In that case, a medical doctor offered medical testimony that the plaintiff ’s neck injury 
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was caused when her car initially crashed into an embankment, rather than when it rolled over.  

Id. at 918-19.  The district court excluded that testimony, because the doctor was “not an expert 

in biomechanics, physics, or engineering.”  Id. at 919.  That district court’s decision was an 

abuse of discretion, the Eighth Circuit held, id. at 920, because the doctor “applied his medical 

knowledge and his experience to the physical evidence and came to a conclusion as to the cause 

of [the plaintiff ’s] neck injury,” id. at 919.  It made no difference “that experts in other fields 

might also be able to form opinions regarding the cause of [the plaintiff ’s] neck injury and would 

base those opinions on factors other than those used by” the doctor.  Id.  That other experts might 

be able to offer different evidence did “not disqualify [the doctor] from offering testimony that 

would be helpful to the jury.”  Id. 

The same is true in this case of Dr. Morrison’s critique of Dr. Liu.  Another political sci-

entist might offer testimony critiquing Dr. Liu’s selection of relevant elections or his methodol-

ogy for performing the ecological-inference technique.  But Dr. Morrison’s critique is rooted in 

his expertise: demographic data.  Because Plaintiffs argue only that Dr. Morrison is wrong, the 

Court should deny their motion.  
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CONCLUSION 

For these reasons, Defendants respectfully request that the Court deny Plaintiffs’ motion 

to exclude the expert report and testimony of Dr. Morrison. 

Dated:  October 7, 2021 Respectfully submitted, 

 

 LESLIE RUTLEDGE 

Attorney General 

  

 VINCENT M. WAGNER (2019071) 

Deputy Solicitor General 

 ASHER STEINBERG (2019058) 

Assistant Solicitor General 

 JENNIFER L. MERRITT (2002148) 

Senior Assistant Attorney General 

 MICHAEL MOSLEY (2002099) 

Assistant Attorney General 

 OFFICE OF THE ARKANSAS 

ATTORNEY GENERAL 

323 Center Street, Suite 200 

Little Rock, Arkansas  72201 

(501) 682-8090 

vincent.wagner@arkansasag.gov 

  

Counsel for Defendants 
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Vincent Wagner

From: Natasha Merle <nmerle@naacpldf.org>
Sent: Tuesday, May 25, 2021 4:59 PM
To: Jennifer Merritt; Jerry Garner
Cc: Philip Urofsky; Rachel Mossman; Arkie Byrd; Zachery Morris; Victoria Wenger; Nina 

Sheth; Keisha James; Alicia Bello
Subject: Christian Ministerial Alliance, et al. v. John Thurston, et al., Case No. 4:19-cv-0402 - 

Expert Disclosures
Attachments: CMA v. Thurston_Baodong Liu Expert Report.pdf; CMA v Thurston_Declaration of Bill 

Cooper.pdf; CMA v. Thurston_Declaration of Peyton McCrary.pdf

Follow Up Flag: Follow up
Flag Status: Flagged

Dear Counsel— 
 
Attached please find the following documents prepared by Plaintiffs’ expert witnesses: 
 

 Expert Report of Baodong Liu, Ph.D.; 

 Declaration of William S. Cooper; and 

 Declaration of Dr. Peyton McCrary 
 
Please let us know if you’d like to be mailed a hard copy of the reports.  
 
Regards,  
Natasha  
 
Natasha Merle 
Deputy Director of Litigation  
NAACP Legal Defense and Educational Fund, Inc. 
40 Rector Street, 5th Floor, New York, NY 10006 
646.630.5362 (c)  212.965.2234 (o)  nmerle@naacpldf.org  @natashacmerle  

www.naacpldf.org   

 
PRIVILEGE AND CONFIDENTIALITY NOTICE: This email and any attachments may 
contain privileged or confidential information and is/are for the sole use of the intended 
recipient(s). Any unauthorized use or disclosure of this communication is prohibited. 
If you believe that you have received this email in error, please notify the sender 
immediately and delete it from your system. 
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IN THE UNITED STATES DISTRICT COURT 

EASTERN DISTRICT OF ARKANSAS 

WESTERN DIVISION 

 

THE CHRISTIAN MINISTERIAL ALLIANCE, et al., PLAINTIFFS 

 

v. Case No. 4:19-cv-00402-JM 

 

ASA HUTCHINSON, et al.,  DEFENDANTS 

 

SECRETARY OF STATE JOHN THURSTON’S FIRST SET 

OF REQUESTS FOR PRODUCTION OF DOCUMENTS 

Comes now Secretary of State John Thurston, in his official capacity, and for his First Set 

of Requests for Production of Documents, states:  

Request For Production No. 1:  Produce the shape files that correspond to and define the 

following plans identified in the May 25, 2021, Declaration of William S. Cooper: 

1) Illustrative AC Plan 1 shown in Figure 8 of the Declaration;  

2) Illustrative AC Plan 2 shown in Figure 14 of the Declaration; 

3) Illustrative SC Plan 1 shown in Figure 15 of the Declaration; 

4) Illustrative SC Plan 2 shown in Figure 17 of the Declaration; and 

5) Each of the three “Hypothetical Appellate Court Plans” shown in Appendix “D” of 

the Declaration.1   

Request For Production No. 2:  Produce the original data referred to as Table S0201 in 

paragraph 70 of the May 25, 2021, Declaration of William S. Cooper. 

                                                           
1 Page 61 of the file containing the Declaration of William S. Cooper refers to this appendix 

as “Appendix D” but the immediately preceding page refers to this appendix as “Appendix 4.”  For 

the sake of clarity, this request pertains to the appendix beginning on page 61 of Mr. Cooper’s 

declaration. 
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Request For Production No. 3:  Produce the data files, electronic records, or other 

documents relating to the “block group citizen voting age estimates” discussed in paragraph 11 of 

Appendix 2 to the May 25, 2021, Declaration of William S. Cooper. 

Request For Production No. 4:  Produce the data files, electronic records, or other 

documents relating to the disaggregated estimates referenced in paragraph 11 of Appendix 2 to the 

May 25, 2021, Declaration of William S. Cooper. 

Request For Production No. 5:  Produce all of the data upon which William S. Cooper 

relied in preparing his May 25, 2021, Declaration. 

Request For Production No. 6:  Produce a copy of any documents, records, or 

electronically stored information Plaintiffs intend to introduce into evidence in the trial of this 

matter. 

Request For Production No. 7:  Produce a copy of any documents, records, or 

electronically stored information Plaintiffs intend to attach as an exhibit to any motion filed in this 

matter. 

Request For Production No. 8:  Produce a copy of any documents, records, or 

electronically stored information used to prepare Plaintiffs’ responses to Defendant John 

Thurston’s First Set of Interrogatories. 

Request For Production No. 9:  Produce a copy of any documents, records, or 

electronically stored information identified in Plaintiffs’ responses to Defendant John Thurston’s 

First Set of Interrogatories. 

Request For Production No. 10:  Produce a copy of any documents, records, or 

electronically stored information upon which Plaintiffs relied in making the allegations in the 

Second Amended Complaint. 
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Request For Production No. 11:  Produce a copy of each statement, whether recorded, 

written, or oral, stenographically transcribed, or otherwise, that Plaintiffs or anyone acting on 

Plaintiffs’ behalf has obtained from any person who has information or knowledge pertaining to 

any of the allegations made in the Second Amended Complaint. 

Dated: May 27, 2021 

 

Respectfully submitted, 

 

 LESLIE RUTLEDGE 

Arkansas Attorney General 

 

 By:  Jerry D. Garner (2014134) 

 Assistant Attorney General 

 

 OFFICE OF THE ARKANSAS 

ATTORNEY GENERAL 

323 Center Street, Suite 200 

Little Rock, Arkansas 72201 

Tel:  (501) 682-1723 

Fax:  (501) 682-2591 

Email: Jerry.Garner@ArkansasAG.gov 

  

 Counsel for Defendants 
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CERTIFICATE OF SERVICE 

 

I, Jerry D. Garner, hereby certify that on May 27, 2021, I served a copy of the foregoing 

document by email on the following: 

Natasha Merle 

nmerle@naacpldf.org 

 

Kristen Johnson 

kjohnson@naacpldf.org 

 

John Z. Morris 

zmorris@naacpldf.org 

 

Arkie Byrd 

abyrd@maysbyrdlaw.com 

 

Jonathan Greenblatt 

jgreenblatt@shearman.com 

 

Philip Urofsky 

philip.urofsky@shearman.com 

 

Rachel Mossman 

rachel.mossman@shearman.com 

 

Counsel for Plaintiffs 

 

Jerry D. Garner 

       Jerry D. Garner 
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Vincent Wagner

From: Jennifer Merritt
Sent: Thursday, June 10, 2021 3:08 PM
To: 'Rachel Mossman'; 'Keisha James'; Vincent Wagner
Cc: 'nmerle@naacpldf.org'; 'Kristen A. Johnson'; 'Zachery Morris'; 'Arkie Byrd'; 'Philip 

Urofsky'; 'Jonathon Greenblatt'; 'Nina Sheth'; Asher Steinberg; 'Alicia Bello'; Michael 
Mosley; Toni Hamp

Subject: RE: Correspondence - Christian Ministerial Alliance, et al. v. John Thurston, et al., Case 
No. 4:19-cv-0402

Dear Rachel: 
 
We recently propounded requests for production of documents for data underlying the opinions of William S. Cooper 
and Baodong Liu pursuant to Rule 34 of the Federal Rules of Civil Procedure, but we believe we are entitled to the data 
now pursuant to FRCP 26(a)(2)(B).  Pursuant to that rule, all expert reports “must contain” “the facts or data considered 
by the witness in forming” his testimony, which your experts’ reports fail to do.  Accordingly, please produce the missing 
data by close of business tomorrow, June 11, 2021.  Defendants reserve all rights with regard to this issue. 
 
Defendants would like to take a 30(b)(6) deposition of the Christian Ministerial Alliance as well as depose the named 
plaintiffs.  Given plaintiffs’ written discovery deadlines in mid‐July, we are looking at the first week of August for these 
depositions.  We are happy to host them at our office in Little Rock, or we can hold them at a location of your choosing. 
Please confirm your availability that week and we will issue notices. 
 
Thanks, 
Jennifer  
 
Jennifer L. Merritt 
Senior Assistant Attorney General 
Office of Arkansas Attorney General Leslie Rutledge 
 
323 Center Street, Suite 200 
Little Rock, Arkansas 72201 
Office: 501.682.1319 │ Fax: 501.682.2591 
jennifer.merritt@arkansasag.gov │ArkansasAG.gov 
 

         
 
CONFIDENTIALITY NOTICE:  The information contained in this e‐mail message and any attachment is the property of the State of 
Arkansas and may be protected by state and federal laws governing disclosure of private information.  It may contain information 
that is privileged, confidential, or otherwise protected from disclosure.  It is intended solely for the use of the addressee.  If you are 
not the intended recipient, you are hereby notified that reading, copying or distributing this e‐mail or the information herein by 
anyone other than the intended recipient is STRICTLY PROHIBITED.  The sender has not waived any applicable privilege by sending 
the accompanying transmission.  If you have received this transmission in error, please notify the sender by reply e‐mail 
immediately, and delete this message and attachments from your computer. 
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Vincent Wagner

From: Natasha Merle <nmerle@naacpldf.org>
Sent: Friday, June 11, 2021 6:25 PM
To: Jennifer Merritt; Rachel Mossman; Keisha James; Vincent Wagner
Cc: Zachery Morris; Arkie Byrd; Philip Urofsky; 'Jonathon Greenblatt'; Nina Sheth; Asher 

Steinberg; Alicia Bello; Michael Mosley; Toni Hamp; Victoria Wenger
Subject: RE: Correspondence - Christian Ministerial Alliance, et al. v. John Thurston, et al., Case 

No. 4:19-cv-0402
Attachments: 2019_pop_block_disagg_from_county.zip; AR_CVAP_2015_19_blocks_disagg.zip; AC_

1.zip; AC_2.zip; SC_1.zip; SC_2.zip; hypo_AC1.zip; hypo_AC2.zip; hypo_AC3.zip; 
AR_CVAP_2015_19_Block_groups.zip; CENSUS-2000_BLOCK_DATA.zip; 1990
_Census_vtds.zip

Jennifer,  
 
As a courtesy and without accepting Defendants’ characterizations, Plaintiffs hereby provide information responsive to 
your questions below.  We are providing this information within the unreasonably short turnaround time that you 
demanded, notwithstanding today’s 30(b)(6) deposition and without waiving any rights and objections, all of which are 
expressly reserved.  Accordingly, subject to and without waiving any objections and reservations: 
 
Bill Cooper’s report includes links to the publicly available data upon which he relied and which is responsive to your 
requests for production.  We discovered one link is no longer active, we provide the updated link to this otherwise 
publicly available information below.  In response to your request for the shapefiles, we note that as stated in Mr. 
Cooper’s report, he used Maptitude for Redistricting to create his maps, and therefore did not create shapefiles as part 
of his analysis. Nevertheless, as a courtesy and for your convenience, Mr. Cooper has now created the shapefiles you 
request, which are attached hereto.  Also attached for your convenience are the Census 1990 and 2000 data, block‐level 
CVAP estimates, which we note are also publicly available, as well as this data disaggregated. 
 
Updated Link:  
Appendix 2, FN 10: https://www.census.gov/programs‐surveys/decennial‐census/about/voting‐rights/cvap.2019.html 
 
In connection with your request for the data relied upon by Dr. Liu, we will respond next week.  We note that the data 
you request incudes election data produced by Defendant Secretary of State as well as other publicly available 
demographic information, among other things. 
 
We will also check August dates from the plaintiffs’ deposition and circle back with you.  
 
Best,  
Natasha  
 
 
Natasha Merle  
 646.630.5362 (c)   212.965.2234 (o)   nmerle@naacpldf.org  

 

From: Jennifer Merritt <jennifer.merritt@arkansasag.gov>  
Sent: Thursday, June 10, 2021 4:08 PM 
To: Rachel Mossman <Rachel.Mossman@Shearman.com>; Keisha James <keisha.james@shearman.com>; Vincent 
Wagner <vincent.wagner@arkansasag.gov> 
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Cc: Natasha Merle <nmerle@naacpldf.org>; Kristen A. Johnson <kjohnson@naacpldf.org>; Zachery Morris 
<zmorris@naacpldf.org>; Arkie Byrd <abyrd@maysbyrdlaw.com>; Philip Urofsky <Philip.Urofsky@shearman.com>; 
'Jonathon Greenblatt' <greenblatt@ilawjg.com>; Nina Sheth <Nina.Sheth@Shearman.com>; Asher Steinberg 
<asher.steinberg@arkansasag.gov>; Alicia Bello <Alicia.Bello@Shearman.com>; Michael Mosley 
<michael.mosley@arkansasag.gov>; Toni Hamp <toni.hamp@arkansasag.gov> 
Subject: RE: Correspondence ‐ Christian Ministerial Alliance, et al. v. John Thurston, et al., Case No. 4:19‐cv‐0402 
 

[Caution: EXTERNAL EMAIL] 

 
Dear Rachel: 
 
We recently propounded requests for production of documents for data underlying the opinions of William S. Cooper 
and Baodong Liu pursuant to Rule 34 of the Federal Rules of Civil Procedure, but we believe we are entitled to the data 
now pursuant to FRCP 26(a)(2)(B).  Pursuant to that rule, all expert reports “must contain” “the facts or data considered 
by the witness in forming” his testimony, which your experts’ reports fail to do.  Accordingly, please produce the missing 
data by close of business tomorrow, June 11, 2021.  Defendants reserve all rights with regard to this issue. 
 
Defendants would like to take a 30(b)(6) deposition of the Christian Ministerial Alliance as well as depose the named 
plaintiffs.  Given plaintiffs’ written discovery deadlines in mid‐July, we are looking at the first week of August for these 
depositions.  We are happy to host them at our office in Little Rock, or we can hold them at a location of your choosing. 
Please confirm your availability that week and we will issue notices. 
 
Thanks, 
Jennifer  
 
Jennifer L. Merritt 
Senior Assistant Attorney General 
Office of Arkansas Attorney General Leslie Rutledge 
 
323 Center Street, Suite 200 
Little Rock, Arkansas 72201 
Office: 501.682.1319 │ Fax: 501.682.2591 
jennifer.merritt@arkansasag.gov │ArkansasAG.gov 
 

         
 
CONFIDENTIALITY NOTICE:  The information contained in this e‐mail message and any attachment is the property of the State of 
Arkansas and may be protected by state and federal laws governing disclosure of private information.  It may contain information 
that is privileged, confidential, or otherwise protected from disclosure.  It is intended solely for the use of the addressee.  If you are 
not the intended recipient, you are hereby notified that reading, copying or distributing this e‐mail or the information herein by 
anyone other than the intended recipient is STRICTLY PROHIBITED.  The sender has not waived any applicable privilege by sending 
the accompanying transmission.  If you have received this transmission in error, please notify the sender by reply e‐mail 
immediately, and delete this message and attachments from your computer. 

 

Case 4:19-cv-00402-JM   Document 99-4   Filed 10/07/21   Page 2 of 2


