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PROPOSED INTERVENORS’, THE REPUBLICAN PARTY OF 
PENNSYLVANIA AND INDIVIDUAL REPUBLICAN VOTERS,  
APPLICATION FOR AN AMENDMENT TO THIS COURT’S 

INTERLOCUTORY ORDER DENYING INTERVENTION 
 
 
 Pursuant to Pennsylvania Rules of Appellate Procedure 1311(b), the 

Republican Party of Pennsylvania and Individual Republican Voters 

(“Proposed Republican Intervenors”) hereby file this Application for an 

Amendment to this Court’s September 2, 2021 Interlocutory Order Denying 

Intervention. Proposed Republican Intervenors ask that this Court amend its 

September 2, 2021 order to state that the issues in Proposed Republican 

Intervenors’ Application for Intervention involve “a controlling question of law 

as to which there is a substantial ground for difference of opinion and that an 

immediate appeal from the order may materially advance the ultimate 

termination of the matter.” 42 Pa. C.S. § 702(b).  
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INTRODUCTION 

1. Long before the U.S. Census Bureau released its apportionment 

data, and before the Bureau released its redistricting data, Petitioners 

brought this suit alleging that their current congressional districts were 

malapportioned.  

2. Before the legislature had the data to begin drafting and crafting 

maps Petitioners claimed that the General Assembly, with a Republican 

majority, and the Democratic Governor would deadlock.  

3. Petitioners therefore asked that this Court assert jurisdiction 

immediately, albeit prematurely, and requested that this Court require the 

legislature to draw districts by a date certain, even though that is not required 

under Pennsylvania law. If the General Assembly and the Governor 

subsequently failed to enact a congressional redistricting map by that 

deadline, then the Court would be required to draw the map.  

4. The Proposed Republican Intervenors—The Republican Party of 

Pennsylvania, various state Republican officials, potential Republican 

congressional candidates, and Republican volunteers —sought to intervene.  

5. The Proposed Republican Intervenors claimed, among other 

things, that they had just as much of a right to be in the case as Petitioners. 

Just as Proposed Republican Intervenors are all registered voters who 
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intend to advocate and to vote for Republican candidates, App. to Intervene 

¶ 101, the Petitioners are registered voters who intend to advocate and to 

vote for Democrats, Pet. ¶ 11.  

6. At its most fundamental, redistricting is about “the right to vote 

and to have one’s vote counted, Erfer v. Commonwealth, 794 A.2d 325, 330 

(Pa. 2002).  

7. If this Court finds that Petitioners have standing, then Proposed 

Republican Intervenors should also have standing to intervene. See League 

of Women Voters of Pennsylvania v. Commonwealth, 178 A.3d 737, 741 n.5 

(Pa. 2018) (noting that the Commonwealth Court permitted intervention to 

Republican voters from each congressional district, “including announced or 

potential candidates for Congress and other active members of the 

Republican Party”).   

8. Despite the above similarities of the Proposed Republican 

Intervenors and the Petitioners, this Court denied Proposed Republican 

Intervenors’ application to intervene. This Court ruled that Proposed 

Republican Intervenors lack a substantial, direct, and immediate interest in 

this litigation. Mem. Op. at 18.  
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9. Instead, this Court found that Proposed Republican Intervenors 

fail to present an interest in this litigation that surpasses that of every other 

citizen in the Commonwealth. See id.  

10. To emphasize this point, this Court then ruled: “Every elector, 

therefore, has an interest in redrawing a congressional district map that 

meets constitutional standards.” Id. (emphasis in original). Proposed 

Republican Intervenors, therefore, lacked standing. If this is true, however, 

then this case will not survive preliminary objections.   

11. If this ruling remains unaltered, then this case is over, and not 

just for the Proposed Republican Intervenors.  

12. This Court should rule that Petitioners lack standing because 

they are the mirror opposites of Proposed Republican Intervenors. Compare 

Pets. ¶¶ 11–12 (all Petitioners reside in certain identified districts and intend 

to advocate and vote for Democrats) with Proposed Republican Intervenors 

App. to Intervene ¶¶ 2–28 (all Proposed Republican Intervenors reside in 

specified certain districts and intend to vote for and advocate for 

Republicans).  

13. Furthermore, if there is an impasse over the congressional 

redistricting maps, Pennsylvania courts cannot impede federal court litigation 

asserting violations of federal law. 2 U.S.C. § 2a(c).  
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14. In a case involving our most precious freedom, the right to cast 

one’s vote and to have it count equally, it would be surprising if 

Pennsylvania’s courts held that Democratic voters have a concrete and 

substantial legal interest, but Republican voters simultaneously lack a legally 

enforceable interest. See Wesberry v. Sanders, 376 U.S. 1, 17 (1964); 

Reynolds v. Sims, 377 U.S. 533, 565 (1964).  

15. Accordingly, this Court should grant this Application for 

Amendment to permit Proposed Republican Intervenors to appeal this 

Court’s ruling to the Supreme Court of Pennsylvania.   

STATEMENT OF THE CASE 

16. In the law, as in most aspects of life, timing is everything. File a 

lawsuit too late, the case is dismissed for mootness. File a lawsuit too soon, 

the case is dismissed for lacking ripeness. File a lawsuit at the right time, the 

plaintiff has standing.  

17. Petitioners brought this lawsuit too early. Petitioners filed their 

challenge in April of 2021. Because there is not even any draft legislation to 

challenge, and, when the Petition was filed, no data that could be used to 

even begin drafting legislation, Petitioners based their theory of standing on 

the hackneyed maxim: history repeats itself. Of course, contrary to 

Petitioners’ assumption here, history is never verbatim.  
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18. There are many links in the causal chain connecting Petitioners’ 

prophesied inaction on the part of the legislature and Governor to Petitioners’ 

asserted injuries.  

19. If a single one of these causal links are broken, then this Court’s 

assertion of jurisdiction is void ab initio. This Court does not first assume 

jurisdiction and then search for an injury to remedy. 

20. Petitioners allege that because of the new Census numbers, they 

reside in districts that are likely overpopulated. Pet. ¶¶ 11–12.  

21. Petitioners reside in Congressional Districts 1, 2, 3, 4, 5, 6, 7, 10, 

and 11. Pet. ¶ 11. Some of the individual Proposed Republican Intervenors 

reside in the same districts. See App. to Intervene ¶¶ 2–8, 12–13.  

22. Petitioners allege that the “long and acrimonious history of 

partisan gerrymandering litigation challenging Pennsylvania’s previous 

congressional district map” means that—according to Petitioners—“it is clear 

that Pennsylvania’s political branches are extremely unlikely to agree to a 

new congressional district plan prior to the 2022 election.” Pet. ¶ 8.  

23. For Petitioners, the prospect of failure to reach a compromise is 

so “clear” that “there is no reason to believe that the General Assembly and 

the Governor will be able to reach agreement this time around.” Id. 
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24. Accordingly, to protect the constitutional rights of voters, 

Petitioners state that “this Court should assume jurisdiction now and 

establish a schedule that will enable the Court to adopt its own plan in the 

near certain event that the political branches fail to timely do so.” Pet. ¶¶ 8–

9.   

25. Petitioners allege this “event” is “near certain” despite the fact 

that in 2019 Pennsylvania’s General Assembly enacted compromise 

legislation with the Governor modifying Pennsylvania’s election laws. Tr. 

104:13-24.  

26. Petitioners also request this Court impose a timeline on the 

legislature to adopt a congressional redistricting plan despite acknowledging 

that Pennsylvania law does not impose a deadline on the legislature to 

complete a congressional redistricting plan. Pet. ¶¶ 9, 30.  

27. The Proposed Republican Intervenors sought to intervene to 

protect their legally enforceable interests.  

28. The Proposed Republican Intervenors include the Republican 

Party of Pennsylvania, individual voters who also serve as Republican Party 

of Pennsylvania state officials, county officials, volunteers, and 

congressional candidates. See generally App. to Intervene ¶¶ 2–28.  

29. Proposed Republican Intervenors asserted several interests.  



9 

30. First, the individual Republican voters asserted that they are the 

mirror images of the Petitioners. See App. to Intervene ¶ 101; Reply Br. in 

Support of Intervention at 6, 18–20.  

31. Given the nature of one person, one vote claims, if the weight of 

Petitioners’ votes are overweighted in a congressional district, then all the 

voters of that district, including Proposed Republican Intervenors, are also 

injured. See Bd. of Estimate v. Morris, 489 U.S. 688, 693–94 (1989).  

32. Furthermore, because individual Proposed Republican 

Intervenors are more than just voters—they are also party officials, 

congressional candidates, and volunteers who also recruit and advocate for 

Republican candidates—they have more at stake in this litigation than the 

average voter. App. to Intervene ¶ 69; See, e.g., Ball Aff. ¶¶ 7–11.1 Individual 

Proposed Republican Intervenor voters have a legally enforceable interest 

in protecting their right to vote. See App. to Intervene ¶ 101; Reply Br. in 

Support of Intervention at 18–20.   

33. Second, the Republican Party of Pennsylvania has a legally 

enforceable interest in its associational and free speech rights, which are 

 
1 The Court accepted into evidence 12 affidavits of Proposed Republican 
Intervenors. These affidavits, though different in some respects, are 
substantially similar. Mem. Op. at 16 n.15.  
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protected under the First Amendment to the U.S. Constitution. See App. to 

Intervene ¶¶ 64–66; Reply Br. in Support of Intervention at 13–18.  

34. For example, imposing a deadline on the ability of the Republican 

Party of Pennsylvania to advocate to their members in the Pennsylvania 

General Assembly may invade the Republican Party of Pennsylvania’s 

freedom of association rights. Tr. 94:25; 95:1-20.  

35. Third, Petitioners’ requested relief will cause the Republican 

Party of Pennsylvania, its congressional candidates, and some county 

officials to divert resources from other programs to counter the impact of this 

Court drawing districts as opposed to the legislature. See App. to Intervene 

¶¶ 75, 83, 108; Reply Br. in Support of Intervention at 29–31; Tr. 97:10-22.  

36. This Court denied the Proposed Republican Intervenors’ 

Application to Intervene.  

37. This Court ruled first that the Proposed Republican Intervenors 

cannot intervene as original parties because they oppose Petitioners’ 

requested relief. Mem. Op. at 13.  

38. Additionally, this Court ruled that Petitioners’ requested relief 

does not impact any of the Proposed Republican Intervenors’ liabilities. Id.  

39. Next, the Court held that the individual Republican voters’ 

interest in this litigation does not surpass the interest of “all qualified and 
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registered voters in the Commonwealth.” Id. at 18. “Every elector, therefore, 

has an interest in redrawing a congressional district map that meets 

constitutional standards.” Id. (emphasis in the original). Therefore, the 

Republican voters do not have a unique interest in this litigation.  

40. Finally, this Court found that the Republican Party of 

Pennsylvania lacks a legally enforceable interest because redistricting is 

fundamentally about “protecting the one-person, one vote principle, that is 

all votes have equal power as near as possible.” Id.  

41. This Court’s order, however, lacked the necessary language for 

an interlocutory appeal.  

42. Proposed Republican Intervenors now request that this Court 

amend its order to provide the following language, that its opinion discusses: 

“a controlling question of law as to which there is a substantial ground for 

difference of opinion and that an immediate appeal from the order may 

materially advance the ultimate termination of the matter.” 42 Pa. C.S. § 

702(b). 

ARGUMENT 

I. This Court’s Denial of Proposed Republican Intervenors’ 
Application for Intervention Involves a Controlling Question of 
Law.  

 



12 

43. Paragraphs 1–42 are incorporated by reference as if set forth 

fully herein. 

44. A controlling question of law means, at the very least, “a question 

of law the resolution of which could materially advance the ultimate 

termination of the litigation thereby saving time and expense for the court 

and the litigants.” Ryan v. Flowserve Corp., 444 F. Supp. 2d 718, 723 (N.D. 

Tex. 2006) (citing 16 Charles A. Wright, Et Al., Federal Practice and 

Procedure § 3930 at 426 & n.25 (2d ed. 1996)).2  

45. Orders that, if later found erroneous, would constitute reversable 

error are controlling questions of law. In re Magic Marker Sec. Litigation, 472 

F. Supp. 436, 438 (E.D. Pa. 1979).  

46. This Application to Amend involves this Court’s denial of 

intervention for Proposed Republican Intervenors in a case involving the 

voting rights of individual Proposed Republican Intervenor voters, 

Republican Party of Pennsylvania State and County Officials, potential 

Republican Congressional Candidates, and the more than three million 

members of the Republican Party of Pennsylvania.  

 
2 The federal interlocutory appeal statute is substantially similar to 
Pennsylvania’s interlocutory appeal statute. Compare 28 U.S.C. § 1292(b) 
with 42 Pa. C.S. § 702(b).  
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47. If this Court’s order is later found erroneous, denial of 

intervention is reversable error. See Atticks v. Lancaster Tp. Zoning Hearing 

Bd., 915 A.2d 713, 717 (Pa. Commw. 2007) (“If it were determined on appeal 

that [the proposed intervenor] was entitled to intervene, the Court could order 

the remedy of a new trial with [the intervenor’s] participation.” (citing Cogan 

v. County of Beaver, 690 A.2d 763, 766 (Pa. Commw. 1997))).  

48. Furthermore, intervention is premised on the constitutional rights 

of the Republican Party of Pennsylvania, namely its freedom of speech and 

associational rights, the diversion of monetary and personnel resources by 

the county level Republican officials and by the Republican Party of 

Pennsylvania, and by the individual Republican Intervenor voters whose 

voting rights are just as in jeopardy as the Petitioners’ voting rights are.  

49. As will be discussed more fully below, each of these asserted 

interests involve precedents of this Court and the Supreme Court of 

Pennsylvania that have previously found injury sufficient for intervention or 

standing based on these theories.  

50. This Court’s denial of intervention will have precedential value for 

a large number of future cases challenging statutes involving voting rights.  

II. This Court’s Denial of Proposed Republican Intervenors’ 
Application for Intervention Involves a Substantial Question of 
Law and There Exists a Substantial Ground for Difference of 
Opinion.  
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51. Paragraphs 1–50 are incorporated by reference as if set forth 

fully herein. 

52. This Court’s denial of intervention to the Proposed Republican 

Intervenors conflicts with prior intervention orders of this Court and of the 

Supreme Court of Pennsylvania.  

53. This Court ruled that the Republican Party of Pennsylvania and 

Republican Party Voters could not have been joined as original parties in the 

litigation because they oppose Petitioners’ requested relief. Mem. Op. at 13.  

54. This Court offered no citation for this assertion, and it conflicts 

with prior precedent.  

55. There is, therefore, a substantial ground for difference of opinion 

over this substantive question of law: Whether the constitutional rights of 

Proposed Republican Intervenors are harmed if this Court grants Petitioners’ 

requested relief?  

A. There is Substantial Ground for a Difference of Opinion 
Concerning Whether the Political Parties Have Standing in 
Cases Challenging Statutes that Regulate Voting Rights.  

 
56. Paragraphs 1–55 are incorporated by reference as if set forth 

fully herein. 
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57. There exists a substantial difference of opinion regarding what 

constitutes standing to sue or to intervene in voting rights cases.  

58. In NAACP Pennsylvania State Conference v. Boockvar, No. 364 

MD 2020, Judge Brobson noted a dichotomy in Pennsylvania’s case law 

regarding intervention in voting rights cases. See id. at 2 n.3 (Sept. 11, 2020). 

59. The Court consulted case law concerning both standing and 

intervention. See id.  

60. The Court cited three cases where organizational parties were 

denied standing or intervention in voting rights cases. See id.  

61. The Court also cited three cases where the Supreme Court of 

Pennsylvania granted intervention to political parties in challenges to voting 

rights statutes. See id.  

62. Given these divergent strands of authority, the Court concluded 

that it would “welcome guidance from the Pennsylvania Supreme Court on 

the question of organizational standing to sue and/or intervene in matters 

involving the right to vote and to have one’s vote counted.” See id. at 3 n.3 

(quoting Erfer, 794 A.2d at 330).  

63. For this reason alone, this Court should amend its September 2 

order to allow the Proposed Republican Intervenors to appeal to the 

Supreme Court of Pennsylvania to obtain this clarification.  
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64. These divergent strands of authority concerning organizational 

standing has only grown more divergent since September 11, 2021.  

65. In Pennsylvania, courts have granted intervention status to the 

Republican Party of Pennsylvania, the Pennsylvania Democratic Party, and 

Republican voters in challenges to Pennsylvania’s election laws. In re 

November 3, 2020 Gen. Election, 244 A.3d 317 (Pa. 2020) (granting motions 

to intervene filed by the Republican Party of Pennsylvania, Republican 

National Committee, and National Republican Congressional Committee, in 

a case concerning voting rights); In re Canvassing Observation, 241 A.3d 

339, 343 n.5 (Pa. 2020) (noting that the Commonwealth Court permitted the 

Pennsylvania Democratic Party to intervene in a case alleging violations of 

the Election Code); In re Canvass of Absentee & Mail-In Ballots of November 

3, 2020 Gen. Election, 241 A.3d 1058, 1068 n.1 (Pa. 2020) (noting the 

Democratic National Committee was permitted to intervene in proceedings 

before the trial court in a voting rights challenge). 

66. Pennsylvania courts have granted organizational standing in 

voting rights challenges because if the court granted the requested relief, the 

organization may need to divert its resources. See Applewhite v. 

Commonwealth, 2014 Pa. Commw. Unpub. LEXIS 756, at *21 (Commw. Ct. 

Jan. 18, 2014) (recognizing an organization “has standing to sue on behalf 
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of its members or on its own behalf, particularly in lawsuits brought to 

challenge state laws affecting voters” and in litigation that “implicates the 

violation of the right to vote protected in the Pennsylvania Constitution” and 

both organizational petitioners “are organizations concerned with protecting 

the right to vote of Pennsylvanians.” (emphasis added)).  

67. Pennsylvania courts have also granted intervention to individual 

voters who were supporters of a party. See, e.g., League of Women Voters 

of Pennsylvania v. Commonwealth, 178 A.3d 737, 741 n.5 (Pa. 2018) (noting 

that the Commonwealth Court permitted intervention to Republican voters 

from each congressional district, “including announced or potential 

candidates for Congress and other active members of the Republican 

Party.”).  

68. Pennsylvania courts have also granted organizational standing 

to intervene based upon the organization representing the mirror image of 

the Petitioners. Pa. Democratic Party et al. v. Boockvar et al., No. 133 MM 

2020 (Pa. Sept. 3, 2020) (granting intervention to The Republican Party of 

Pennsylvania).  

69. In Pa. Democratic Party v. Boockvar, the petitioners filed suit 

requesting declaratory relief that Pennsylvania law permitted counties to use 

ballot-drop boxes, an injunction to enjoin officials from enforcing the 8 pm on 
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election day ballot receipt deadline, enjoining county officials from rejecting 

ballots due to minor errors, declaratory relief that ballots may not be rejected 

for simply not placing the ballot in an envelope, and declaratory relief that 

Pennsylvania’s requirement that a poll watcher reside in the district does not 

violate the Constitution. 238 A.3d 345, 352–53 (2020).  

70. The Court granted the applications to intervene of the Republican 

Party of Pennsylvania, the National Republican Committee, and the Donald 

Trump for President Campaign Committee. Id. at 354.  

71. These Republican entities all opposed the Pennsylvania 

Democratic Party’s requested relief. As this Court noted, the Republican 

Intervenors had filed litigation in federal court that was the “mirror image” of 

what the Pennsylvania Democratic Party filed in this case. Id. at 352 n.3.   

72. Accordingly, an intervenor seeking to intervene as a respondent 

cannot be denied intervention merely because the intervenor opposes the 

petitioners’ requested relief.  

73. First, this Court should grant the Application to Amend the 

September 2, 2021 order because there is a substantial difference of opinion 

over whether organizations have standing to intervene in voting rights cases. 

NAACP Pennsylvania State Conference, No. 364 MD 2020, slip op. at 2 n.3.  
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74. This Court has already called on the Supreme Court of 

Pennsylvania to clarify whether organizations have standing to intervene or 

sue in voting rights cases because of divergent strands of authority. See id. 

at 3 n.3. This Court should therefore certify an interlocutory appeal to obtain 

this clarification.  

75. Second, although Proposed Republican Intervenors oppose the 

Petitioners’ requested relief, Proposed Republican Intervenors are the mirror 

images of Petitioners. Compare Pets. ¶¶ 11–12 (alleging that each Petitioner 

intends to vote for and advocate for the Democratic candidate for Congress 

and lives in a specific congressional district under the currently enacted map) 

with App. to Intervene ¶¶ 2–28 (alleging that each Proposed Republican 

Intervenor consistently votes Republican, intends to vote for the Republican 

candidate for Congress in 2022, lives in a specific congressional district 

under the currently enacted map, and might campaign for Congress, or is an 

official with the Republican Party of Pennsylvania).  

76. The Republican Party of Pennsylvania was permitted 

intervention in Pa. Democratic Party v. Boockvar even though the 

Pennsylvania Democratic Party was not seeking relief from the Republican 

Party of Pennsylvania.  



20 

77. Because Proposed Republican Intervenors are the mirror 

images of the Democratic Petitioners, voters who will vote for their respective 

party nominee in the 2022 congressional elections, this Court should grant 

intervention so that the intervenors can protect those interests.   

B. There Exists a Substantial Difference of Opinion Regarding 
the First Amendment Associational Rights of Proposed 
Republican Intervenors.   

 
78. Paragraphs 1–77 are incorporated by reference as if set forth 

fully herein. 

79. Granting Petitioners requested relief will harm the First 

Amendment free speech and association rights of Proposed Republican 

Intervenors.  

80. This Court ruled that the harm to the Republican Party of 

Pennsylvania’s free speech and associational interest was speculative and 

insubstantial. Mem. Op. at 20.  

81. This is because regardless of the Court’s ruling, the Republican 

Party of Pennsylvania can still communicate its views to its members in the 

legislature.  

82. There exists a substantial difference of opinion concerning the 

impact statutory deadlines have on free speech and associational rights 

protected under both the Pennsylvania and U.S. Constitution.  
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1. Petitioners’ Requested Relief Imposes a Shot Clock on 
Proposed Republican Intervenors Time to Associate With 
Their Members.  

 
83. Paragraphs 1–82 are incorporated by reference as if set forth 

fully herein. 

84. As in all legislation, Proposed Intervenors have an interest in the 

ability to associate with their members, including those currently serving in 

the General Assembly.  

85. This includes the ability to communicate with those members 

about the interests of the association. See U.S. Const. amend. I; Buckley v. 

Valeo, 424 U.S. 1, 15 (1976);  

“It is beyond debate that freedom to engage in association for the 
advancement of beliefs and ideas is an inseparable aspect of the 
‘liberty’ assured by the Due Process Clause of the Fourteenth 
Amendment, which embraces freedom of speech.”  
 
NAACP v. Alabama, 357 U.S. 449, 460 (1958). 
  
86. A person’s ability to exercise their rights guaranteed under the 

First Amendment is “[u]ndeniably enhanced by group association.” Buckley, 

424 U.S. at 15 (quoting NAACP v. Alabama, 357 U.S. at 460).  

87. Both the First and the Fourteenth Amendments guarantee the 

“freedom to associate with others for the common advancement of political 

beliefs and ideas.” Id.  
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88. Such right surely “rank[s] among our most precious freedoms.” 

Anderson v. Celebrezze, 460 U.S. 780, 787 (1983).  

89. Included with Proposed Republican Intervenors right to 

associate is the right to associate in a manner that will most effectively 

advance the association’s goals. Meyer v. Grant, 486 U.S. 414, 424 (1988) 

(“The First Amendment protects appellees' right not only to advocate their 

cause but also to select what they believe to be the most effective means for 

so doing.”); Buckley, 424 U.S. at 75 (“[T]he right of associational 

privacy…derives from the rights of the organization's members to advocate 

their personal points of view in the most effective way.”).  

90. Interfering with an association’s ability to effectively convey its 

message violates the First Amendment. Ripon Soc. v. National Republican 

Party, 525 F.2d 567, 587 (D.C. Cir. 1975) (en banc) (recognizing that the 

Free Speech and Association rights are “means to effect change through the 

political process” and accordingly “[the Supreme Court] has declared that 

‘any interference with the freedom of a party is simultaneously an 

interference with the freedom of its adherents”) (quoting Sweezy v. New 

Hampshire, 354 U.S. 234, 250 (1957)); id. at 585 (“Speeches and 

assemblies are after all not ends in themselves but means to effect change 

through the political process. If that is so, there must be a right not only to 
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form political associations but to organize and direct them in the way that will 

make them most effective.”).  

2. The Republican Party of Pennsylvania has the Right to 
Effectively Direct the Association.  

 
91. Paragraphs 1–90 are incorporated by reference as if fully set 

forth herein. 

92. This Court correctly recognized that the Petitioners’ requested 

relief will harm the legislature’s constitutionally imposed duty to draw 

districts. Mem. Op. at 12–13.  

93. This is because Petitioners’ requested relief attempts to establish 

“a date certain by which the Court will take control of the redistricting process 

should the General Assembly and Governor fail to act.” Id. at 12.  

94. This Court correctly acknowledged that Pennsylvania law does 

not establish “a date by which a new congressional map must be put in 

place.” See id.  

95. The Petitioners requested relief of imposing a deadline on the 

legislature therefore infringes the legislature’s constitutional duty to draw 

districts. See id. at 12–13; see also Pets. ¶ 9; Prayer for Relief C; U.S. Const. 

art. I, § 4 (vesting the state legislatures with the constitutional duty to enact 

time, places, and manner of elections).  



24 

96. Just as Petitioners’ requested relief infringes on the legislature’s 

constitutionally imposed duty to draw districts, Petitioners requested relief 

violates the Republican Party of Pennsylvania’s right to associate with their 

members in the General Assembly.  

97. The process for lawmaking necessarily involves the legislators 

doing their constitutional duty of deliberating over the crafting and drafting of 

a redistricting map.  

98. The process also involves the constitutional rights guaranteed 

under the First Amendment of parties to persuade their members in the 

legislature to pass a map favorable to the three million members of the 

Republican Party of Pennsylvania. Colo. Republican Fed. Campaign 

Comm., 518 U.S. at 615–16 (a political party’s speech “[s]eeks to convince 

others to join those members in a practical democratic task, the task of 

creating a government that voters can instruct and hold responsible for 

subsequent success or failure” (emphasis added)); see id. at 629 (Kennedy, 

J., concurring in part and dissenting in part) (“Political parties . . . exist to 

advance their members’ shared political beliefs. . . . [A] party can give effect 

to their views only by selecting and supporting candidates . . . in the context 

of particular elections, candidates are necessary to make the party’s 

message known and effective, and vice versa.”); id. at 646 (Thomas, J., 
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joined by Rehnquist, C.J., and Scalia, J., concurring in judgment and 

dissenting in part) (“The very aim of a political party is to influence its 

candidate’s stance on issues and, if the candidate takes office or is reelected, 

his votes.”).   

3. Petitioners’ Request to Impose a Deadline on the 
Redistricting Process Infringes the Free Speech and 
Associational Rights of the Republican Party of 
Pennsylvania.  

 
99. Paragraphs 1–98 are incorporated by reference as if set forth 

fully herein. 

100. Just as the Petitioners request that this Court impose a deadline 

on the legislature to complete its constitutionally imposed duty to draw 

districts, the Petitioners requested deadline violates Proposed Republican 

Intervenors’ constitutional right to advocate their interests with their members 

in the General Assembly in the hopes of obtaining a map that does not harm 

the interests of their members.  App. to Intervene ¶¶ 64–66; Reply in Supp. 

of Intervention at 14, 16, 18.   

101. Because granting Petitioners’ requested relief violates the 

constitutional rights of Proposed Republican Intervenors, a ruling from this 

Court impacts the Republican Intervenors’ legally enforceable interest. Pa. 

R. Civ. P. 2327(4).   
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102. This Court rejected this argument because there is nothing 

preventing the Republican Party of Pennsylvania from informing the 

legislature of the Party’s views. Id. at 20.  

103. Petitioners’ requested relief of imposing a deadline may infringe 

this associational right by imposing a time limit on the Proposed Republican 

Intervenors ability to exercise their constitutional rights by advocating their 

members in the legislature. See Autor v. Pritzker, 740 F.3d 176, 182 (D.C. 

Cir. 2004).  

104. Ms. Alleman, Executive Director of the Republican Party of 

Pennsylvania testified that both the Democratic Party and the Republican 

Party advocate their respective members in the legislature to draw maps that 

represents both sides of the political aisle. Tr. 95:6-20.   

105. If the Court grants Petitioners’ requested relief, then Proposed 

Republican Intervenors’ legally enforceable interest in associational rights 

will be harmed by the imposition of the deadline.   

106. Courts have declared statutes unconstitutional for imposing 

deadlines that curtail free speech and association rights. See Anderson v. 

Celebrezze, 460 U.S. 780, 790–95, 805–06 (1983) (declaring 

unconstitutional as violating the First Amendment associational rights Ohio’s 

March filing deadline for independent candidates for President because of 
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insufficient time for candidate to persuade voters to sign independent 

candidate petitions); Citizens United v. FEC, 558 U.S. 310, 334, 337 (2010)  

(declaring unconstitutional federal statute that made it a crime for 

corporations to air electioneering communications or independent 

expenditures 60 days before a general election in part because the public 

does not pay attention to the election until the weeks immediately preceding 

the election, meaning that there “are short timeframes in which speech can 

have influence. The need or relevance of the speech will often first be 

apparent at this stage in the campaign.”); Graveline v. Benson, 992 F.3d 524, 

536-37 (6th Cir. 2021) (citing cases from the Supreme Court, the eleventh, 

fourth, and eighth circuits, among other courts, where filing deadlines were 

declared unconstitutional because the deadlines were too early in the 

campaign process, long before people begin paying attention to the election, 

therefore negatively impacting associational rights).   

107. There is therefore a substantial ground for difference of opinion 

as to whether imposing a deadline interferes with the constitutionally 

protected rights of free speech and association.  

108. Furthermore, after the date that this Court imposes passes, 

Proposed Republican Intervenors can no longer effectively advocate their 

positions with legislators.  
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109. To do so would be futile since the legislator would no longer be 

in charge of redistricting legislation. That job would now be in the hands of 

the courts.  

110. To prevent an association from effectively advocating for its 

views violates the First Amendment. Meyer, 486 U.S. at 424; Buckley, 424 

U.S. at 75; Ripon Soc., 525 F.2d 585–87.   

C. There is a Substantial Difference of Opinion Concerning 
Whether a Plausible Verified Allegation, Supported by 
Testimony and Affidavits, That an Organization may Divert 
Resources in Response to a Court Order is Sufficient for 
Intervention.  

 
111. Paragraphs 1–110 are incorporated by reference as if set forth 

fully herein. 

112. An organization that diverts its valuable and limited resources 

because of a court order suffers a direct harm that is sufficient for standing. 

Applewhite, 2014 Pa. Commw. Unpub. LEXIS 756, *21.  

113. In that case, a challenge to Pennsylvania’s Voter ID law, two 

organizational petitioners alleged “that their funding would be adversely 

affected by [Respondents]” actions. See id. at *23.  

114. The new statute, plus Respondents inconsistent implementation 

of it, caused the organizational petitioners to divert resources from their core 

missions of voter registration. Id.  



29 

115. Accordingly, the organizational petitioners were found to have 

standing to sue based upon the “legal implementation and enforcement of 

the Voter ID Law and the education of the public of its terms. See id. at *23. 

116. The Republican Party of Pennsylvania, through its verified 

Application to Intervene, alleged that if the Democratic Petitioners obtain the 

relief they request, namely asking the Courts to assume jurisdiction now over 

the redistricting process, Proposed Republican Intervenors will have to divert 

resources to educate and mobilize voters. App. to Intervene ¶¶ 59, 75, 83, 

108.  

117. Proposed Republican Intervenors will need to divert resources 

from traditional get-out-the-vote efforts and independent expenditures to hire 

an expert to help draft a proposed map for submission to the Pennsylvania 

courts as well as to analyze other submitted proposed maps. See Reply Br. 

in Support of Intervention at 29.  

118. Proposed Republican Intervenors who are contemplating 

congressional candidacies may also need to divert precious resources to 

analyze proposed congressional district maps, rather than relying on elected 

state legislators to do that. Reply Br. in Support of Intervention at 30.  
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119. County Chairs too will need to divert resources to ensure their 

county specific interests are represented before the Pennsylvania courts. 

Reply Br. in Support of Intervention at 31.  

120. During the hearing held on August 24, 2021, Ms. Angela Alleman 

provided sworn testimony concerning the harms that the Republican Party 

of Pennsylvania will suffer should the Court grant Petitioners requested 

relief. See Mem. Op. at 16 n.15.  

121. Ms. Alleman testified about the Party’s “diversion of funds to 

have experts prepare and analyze any map drawn by the Supreme Court.” 

Id.  

122. Expenses that the Party would incur if the Petitioners’ requested 

relief is granted include “legal fees, including fees for intervening in this 

action, expert fees for analyzing and preparing maps, and the diversion of 

the Party’s resources.” Id. (emphasis added).   

123. If the Court were to draw maps, Ms. Alleman testified that the 

Party would need to spend “thousands if not millions of dollars” on legal fees, 

map drawers, legal experts, consultants, to advise the party on how the draft 

maps will impact the party. Tr. 97:10-18.  

124. The only way for the party to pay for these expenses is to divert 

resources from other programs. Tr. 97:19-22; 98:4-7.  
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125. Importantly, this Court found Ms. Alleman’s testimony credible. 

Mem. Op. at 16 n.15.  

126. The Court was simply not persuaded that Ms. Alleman’s 

testimony established that granting Petitioners’ requested relief may invade 

a legally protected interest. Id.  

127. However, Proposed Republican Intervenors are not required to 

prove that if the Court grants the requested relief, Proposed Republican 

Intervenors’ legally enforceable interest will be invaded.  

128. Rather, all that is required is a showing that a legally enforceable 

interest may be invaded. Pa.R.C.P. 2327(4).  

129. All that must be shown at this point is a prima facie case for 

intervention. Proposed Republican Intervenors are not required to prove an 

invasion of a legally enforceable interest. See Egenrieder v. Ohio Casualty 

Group, 581 A.2d 937, 942 (Pa. Super. 1990) (citing and quoting Standard 

Pennsylvania Practice 2d, § 14:250, at 412); Johnson v. Tele-Media Co., 90 

A.3d 736, 742 (Pa. Super. 2014).  

130. Proposed Republican Intervenors have alleged—in a verified 

Complaint—a diversion of interests theory of standing.  

131. These verified allegations are supported with affidavits and live 

testimony. See Mem. Op. at 16 n.15.  
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132. This Court found the testimony credible.  

133. At this stage of the proceedings, a plausible allegation supported 

with some evidence is sufficient. Proposed Republican Intervenors are not 

required to prove their injury to this Court at this time.  

134. This Court should amend its order to state that there is a 

substantial ground for disagreement as to whether what Proposed 

Republican Intervenors have alleged under a diversion of resources theory 

is sufficient to establish grounds for intervention.  

D. This Court’s Denial of Intervention Creates a Substantial 
Difference of Opinion Over Whether Voters From Political 
Parties Opposed to Petitioners in Voting Rights Cases are 
Mirror Images of Petitioners is Sufficient for Standing.   

 
 

135. Paragraphs 1–134 are incorporated by reference as if set forth 

fully herein. 

136. The Republican voter intervenors are similarly situated to the 

Democrat petitioner voters. Compare Pets. ¶¶ 11–12 (alleging that each 

Petitioner intends to vote for and advocate for the Democratic candidate for 

Congress, and lives in a specific congressional district under the currently 

enacted map) with App. to Intervene ¶¶ 2–28 (alleging that each Proposed 

Republican Intervenor consistently votes Republican, intends to vote for the 

Republican candidate for Congress in 2022, lives in a specific congressional 
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district under the currently enacted map, and might campaign for Congress, 

or is an official with the Republican Party of Pennsylvania).  

137. Accordingly, if the Petitioners have standing, so do, at the very 

least, the individual Republican voters. App. to Intervene ¶ 68.  

138. Although this Court recognized that every elector has an interest 

in the drawing of new congressional districts because the map is 

malapportioned across the state, id. at 18, this Court ruled that none of the 

interests that the Proposed Republican Intervenors advanced surpassed 

“the interest of all qualified and registered voters in the Commonwealth.” 

Mem. Op. at 18.  

139. The Court arrived at this conclusion because Pennsylvania lost 

a congressional district seat, making the congressional district map 

malapportioned across the state. Id. “Every elector, therefore, has an interest 

in redrawing a congressional district map that meets constitutional 

standards.” Id. (emphasis in the original). The Proposed Republican 

Intervenors, therefore, do not have an interest that “surpasses the common 

interest of all citizens.” Id. 

140. This is Court should certify a substantial difference of opinion 

exists for two reasons:  
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a. First, it cannot be true that the individual Republican voters’ 

interests are held in common with every other voter in the 

Commonwealth. Republican voters demonstrated that they 

have more at stake in this litigation than even the Democratic 

Petitioners, much less the average voters. App. to Intervene 

¶¶ 2–28. The individual intervenors are also potential 

congressional candidates, volunteers, state party officials 

involved in the recruiting and supporting candidates as well as 

spending financial resources to support candidates. App. to 

Intervene ¶¶ 29–31. These facts buttress the individual 

Republican voters’ standing and differentiate them from the 

average voter. App. to Intervene ¶ 69. Compared to 

Petitioners asserted interests in this litigation, Proposed 

Individual Republican Intervenors have more at stake.   

b. Second, it also cannot be true that the individual Republican 

voters lack standing but the Democratic Petitioners have 

standing. If the Republican voters’ claims are generalized 

claims that “Every elector” can make, then so too are the 

claims that the Petitioners assert.  Mem. Op. at 18 (emphasis 

in the original).  
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141. Furthermore, some of the individual Proposed Intervenors live in 

the same districts as Petitioners.  

142. If Petitioners have standing because they sufficiently alleged 

they live in overpopulated districts, then the votes of individual Proposed 

Republican Intervenor voters are equally diluted. See Reply Br. at 19.  

143. One person, one vote challenges allege that everyone’s vote in 

a certain district is harmed, regardless of whether the voter is a Republican 

or Democrat. See Bd. of Estimate v. Morris, 489 U.S. 688, 693–94 (1989) 

(“If districts of widely unequal population elect an equal number of 

representatives, the voting power of each citizen in the larger constituencies 

is debased and the citizens in those districts have a smaller share of 

representation than do those in the smaller districts.”) (emphasis added)). 

144. Petitioners and individual Proposed Republican Intervenor 

voters are the mirror images of each other. Compare Pet. ¶ 11 (stating that 

Petitioners are registered voters who “intend to advocate and vote for 

Democratic candidates in the upcoming 2022 primary and general 

elections.”); with App. to Intervene ¶¶ 2–28 (stating that individual 

intervenors are registered voters who intend to vote Republican in the 2022 

general elections and are also potential congressional candidates, 

Republican Party volunteers, and state and county Republican officials).  
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145. If Petitioners have standing, then so too do the Proposed 

Republican Intervenors. If the Intervenors do not have standing, then 

Petitioners also lack standing. 

146. This Court has previously granted intervention to political parties 

who were mirror opposite each other.  Pa. Democratic Party, 238 A.3d at 

352 n.3.  

147. This Court has also granted intervention to individual voters who 

were mirror opposites of the parties. See League of Women Voters of 

Pennsylvania, 178 A.3d at 741 n.5.  

148. There is therefore substantial difference of opinion on whether 

individual voters in voting rights cases can obtain intervention because the 

intervenor is from a different political party as their opponent. See Bd. of 

Estimate v. Morris, 489 U.S. 688, 693–94 (1989) (noting that each citizen—

regardless of political party—has their vote diluted in districts that are 

overpopulated).  

149. Political party representation is necessary to protect partisan 

interests even in one person, one vote cases. See, e.g., Larios v. Cox, 305 

F. Supp 2d 1320, 1322, 1335–37 (N.D. Ga. 2004) (three-judge court) 

(declaring Georgia’s congressional district map constitutional despite a one 
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person, one vote challenge that noted patterns of deviations that tended to 

harm Republican interests and benefit Democrat interests).  

III. Permitting Proposed Republican Intervenors to Appeal now 
Will Materially Advance the Litigation.  
 

150. Paragraphs 1–149 are incorporated by reference as if set forth 

fully herein. 

151. This Court should amend its order and certify it for an 

interlocutory appeal because to do so will materially advance the litigation.  

152. If Proposed Republican Intervenors are required to wait until the 

end of the trial—if there is one—and then appeal to the Supreme Court of 

Pennsylvania, the remedy upon reversal is retrial.  

153. Because districts must be timely in place for the 2022 elections, 

it would prejudice all the parties involved for this Court to deny this 

Application to Amend to permit an interlocutory appeal now, move forward 

with the case, issue an order granting Petitioners’ requested relief, take 

evidence on drawing the congressional redistricting map, produce a 

congressional map, only for the case to then be appealed to the Supreme 

Court of Pennsylvania.  

154. If the Supreme Court of Pennsylvania then reverses this Court 

and finds that Proposed Republican Intervenors were wrongfully denied 

intervention, then there will be a retrial. See Atticks, 915 A.2d at 717.  
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155. Then, the map this Court produces will be vacated, further 

delaying a map for the voters of Pennsylvania.  

156. It is, therefore, to the benefit of all parties that this Application to 

Amend be granted and an interlocutory appeal certified so that the issue of 

Proposed Republican Intervenors’ right to intervene in this case be resolved 

now.  

157. Courts have held that the materially advancing the litigation 

prong is satisfied if an interlocutory appeal best serves the interest of judicial 

economy and fairness to the litigants by avoiding a retrial of a complex case. 

See, e.g., Resolution Trust Corp. v. Fleischer, 871 F. Supp. 1362, 1370 (D. 

Kan. 1994); Ryan, 444 F. Supp. 2d at 723 (appeals that could save litigants 

time and expense satisfy the materially advance the litigation prong).  

WHEREFORE, for the foregoing reasons, Petitioners pray that this 

Honorable Court amend its September 2, 2021 order to state that the issues 

in Proposed Republican Intervenors Application for Intervention involve “a 

controlling question of law as to which there is a substantial ground for 

difference of opinion and that an immediate appeal from the order may 

materially advance the ultimate termination of the matter,” pursuant to 42 Pa. 

C.S. § 702(b), together with such other relief that this Honorable Court 

deems just and proper. 
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