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IN THE UNITED STATES DISTRICT COURT FOR THE 
MIDDLE DISTRICT OF GEORGIA 

 
MATHIS KEARSE WRIGHT, JR., 
 
 Plaintiff, 
 
v. 
 
SUMTER COUNTY BOARD OF 
ELECTIONS AND REGISTRATION, 
 
 Defendant. 
 

  
 
 
 
CIVIL ACTION NO. 1:14-CV-42 
(WLS) 
 
 

 
SUMTER COUNTY BOARD OF ELECTIONS AND REGISTRATION’S  

REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT 
 

I. INTRODUCTION 

Defendant Sumter County Board of Elections and Registration (“the County”) is 

entitled to summary judgment on Plaintiff’s claim brought under Section 2 of the Voting 

Rights Act. In his attempt to counter the County’s motion, Plaintiff struggles to avoid the 

testimony of his expert witness and provides a great deal of historical—but irrelevant—

information. Plaintiff, however, fails to establish that there are any genuine disputes of 

material fact and never disputes that Johnson v. Hamrick (Hamrick III), 296 F.3d 1065 (11th 

Cir. 2002) controls this case and requires judgment as a matter of law for the County.  

II. ARGUMENT AND CITATION OF AUTHORITIES 

A. There is No Genuine Dispute of a Material Fact.  
 
 1.   Plaintiff Failed to File a Response to the Statement of Undisputed Facts. 

 
With its Motion for Summary Judgment, the County filed a numbered Statement of 

Material Facts as to Which There is No Genuine Dispute to be Tried and supported each 

statement with citations to the record, as required by Local Rule 56. [Doc. 40-2]. That same 
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rule requires Plaintiff to file a response to the numbered paragraphs, giving specific record 

citations for each fact Plaintiff claims is disputed.  

Plaintiff failed to file that response. Therefore, there is no dispute of material fact 

regarding any of the 44 numbered paragraphs of the County’s statement. They are all 

“deemed admitted as [the non-moving party] clearly failed to directly address the same.” 

U.S. v. Delbridge, Case No. 1:06-CV-110 (WLS), 2008 WL 1869867 at *3 (M.D. Ga. Feb. 22, 

2008); accord Williams v. Slack, 438 Fed. Appx. 848, 850 (11th Cir. 2011) (upholding deemed 

admission of all facts when non-movant failed to comply with local rule); Reese v. Herbert, 

527 F.3d 1253, 1268 (11th Cir. 2008) (finding failure to comply with similar rule as the 

“functional analog of an unopposed motion for summary judgment”); see also Jones v. Unified 

Govt. of Athens-Clarke County, Case No. 3:13-CV-40 (CDL), 2014 WL 3778938 at *3 (M.D. 

Ga. July 31, 2014) (when non-moving party did not file response to statement of undisputed 

facts, “the Court deems those material facts which are supported by citations to the record 

as admitted and reviews them to determine whether a genuine fact dispute exists”).   

2. The Attachments to Plaintiff’s Response Do Not Demonstrate Any Genuine 
Dispute of Material Fact.   

 
Even if the Court proceeds to a determination of whether any material facts are in 

dispute, Plaintiff has not established such a dispute in his response. Most of the exhibits he 

attached cannot be relied upon to demonstrate a competing fact because they would be 

inadmissible at trial or were never produced in discovery. If relevant,1 the Court can take 

judicial notice of (a) the DOJ objection letters attached as Exs. 2-4 (and included in 

Plaintiff’s First Request for Judicial Notice [Doc. 32]); and (b) the cases attached as exhibits 

(Exs. 5-6, 8-9, and 12). See Fed. R. Evid. 201(b)(2). 

                                            
1 As discussed below, however, these exhibits are irrelevant.   
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However, Plaintiff cannot rely on the newspaper articles he attached (Exs. 10-11, 16-

18) because they are inadmissible hearsay. McMillian v. Johnson, 88 F.3d 1573, 1584 (11th 

Cir. 1996) (holding newspaper articles inadmissible when no witnesses would be able to 

testify from personal knowledge at trial about those events). Plaintiff cannot rely upon the 

remaining letters and fragments of reports (Exs. 7, 13-15, 19) because they were never 

produced in discovery. Fed. R. Civ. P. 26(e), 37(c); Williams v. Williamson, No. 

CIV.A.5:07CV186(CAR), 2009 WL 2982835, at *7-8 (M.D. Ga. Sept. 11, 2009). 

Exhibit 1 to Plaintiff’s brief allegedly shows the demographics of various districts, but 

it cannot be relied upon to establish any fact. First, it was not produced in discovery. 

Second, there is no accompanying testimony about who created it and how. Although the 

“black voting age population” numbers mostly match information in Dr. McBride’s report 

with the exception of the 2006 District 3 election, Dr. McBride’s original report did not 

include any information on white individuals in districts and the spreadsheet does not  

indicate whether the racial data it purports to report is 2000 or 2010 Census data.  

3.  The Relevant Data for This Court’s Consideration are Plaintiff’s Statistical 
Information, Not Historical Anecdotes. 

 
Plaintiff devotes half of his brief to attempting to establish what he describes as “non-

statistical evidence” of vote dilution, recounting events that occurred in the 1960s, 1970s, 

and 1980s in Sumter County. These anecdotes do not demonstrate Plaintiff’s ability to meet 

the second and third prongs of Gingles and are therefore irrelevant to the motion before this 

Court. While the anecdotes cited by Plaintiff may have some limited relevance in evaluating 

the Senate factor of the history of discrimination (which is not at issue in this motion), see 

Johnson v. De Grandy, 512 U.S. 997, 1010 n.9, 114 S.Ct. 2647, 2656 (1994), they do not 

support Plaintiff’s case on the Gingles preconditions. See Hamrick, 296 F.3d at 1081 
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(upholding district court decision based on “mathematical approach” instead of historical 

anecdotes). 

The anecdotes lack relevancy primarily because almost all of the events described by 

Plaintiff are at least three decades old, with many occurring a half-century ago. The 

decisions made by the Georgia General Assembly in the 1960s and objection letters from 

the Department of Justice in the early 1980s have no bearing on the Gingles prongs today.  

Reaching for more recent examples, Plaintiff cites a statement made by the counsel 

for the Board of Education to the Department of Justice in 2012 and contends that the 

Board conceded the existence of racially polarized voting. [Doc. 44, pp. 13]. However, the 

exhibit does not show any such concession.2 [Doc. 44-7]. Likewise, a statement that the 

Sumter County Board of Education may have remained under a desegregation order eight 

years ago is irrelevant, because the lawsuit was filed in 1969 as Plaintiff admits.3 [Doc. 44, 

pp. 19-20].  

In striking down certain preclearance provisions of the Voting Rights Act, the 

Supreme Court recounted the sad history of voting rights in the Southern states but also 

recognized that, “history did not end in 1965. By the time the Act was reauthorized in 2006, 

there had been 40 more years of it. In assessing the ‘current need[ ]’ for a preclearance 

system that treats States differently from one another today, that history cannot be ignored.” 

Shelby Cnty., Ala. v. Holder, 133 S. Ct. 2612, 2628, 186 L. Ed. 2d 651 (2013). Likewise, 

Sumter County’s history did not end in the early 1980s as it does in Plaintiff’s brief, and the 

                                            
2 Even if it showed a concession, statements made by the non-party Board of Education in 
an attempt to obtain preclearance should not bind the County. 
3 Desegregation orders are often placed on inactive dockets and no action is taken unless a 
party or intervenor seeks a change in the order. See, e.g., United States v. State of Ga., Troup 
Cnty., 171 F.3d 1344, 1346 (11th Cir. 1999). 
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progress and involvement of the African-American community in the politics of the County 

over the intervening decades cannot be ignored. For example, a recent fact that is relevant 

but ignored by Plaintiff is that a majority African-American Board of Education in Sumter 

County voted unanimously in favor of the 5-2 system Plaintiff now challenges. [Doc. 37, 

41:25-3, 50:13-23]. 

The  historical anecdotes also lack relevance because courts use statistical evidence to 

decide the second and third prongs of Gingles, not anecdotal accounts. See Solomon v. Liberty 

Cnty., Fla., 899 F.2d 1012, 1019 (11th Cir. 1990) (Kravitch, J., concurring); S. Christian 

Leadership Conf. of Ala. v. Sessions, 56 F.3d 1281, 1303 (11th Cir. 1995) (en banc) (recognizing 

courts decide the third Gingles factor “on the basis of statistical evidence”); Cofield v. City of 

LaGrange, Ga., 969 F. Supp. 749, 772-73 (N.D. Ga. 1997). In this Circuit, the only type of 

anecdotal evidence that is relevant on the third Gingles prong is testimony about African-

American voters supporting particular candidates in elections with only white candidates, 

which Plaintiff has not presented. Nipper v. Smith, 39 F.3d 1494, 1540 (11th Cir. 1994). 

Otherwise, historical evidence is reserved to the totality of the circumstances analysis, which 

this Court cannot review until after the three Gingles prongs are met. Nipper, 39 F.3d at 1512-

13; De Grandy, 512 U.S. at 1011. 

Plaintiff cannot and does not cite a single case in which a court used anecdotal 

evidence to determine the second or third prongs of Gingles. Even if the historical accounts 

were more recent than the 1980s, without statistical evidence in support of his case, Plaintiff 

cannot rely on these historical anecdotes to establish the second and third prongs. Because 

Plaintiff cannot carry his burden on the second and third prongs, this Court cannot consider 
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the totality of the circumstances, which would include evidence of historical discrimination. 

Nipper, 39 F.3d at 1512-13; De Grandy, 512 U.S. at 1011. 

B. The County is Entitled to Judgment as a Matter of Law and Plaintiff’s 
Response Does Not Demonstrate Otherwise. 

 
1. The Minority-Preferred Candidate Usually Succeeds in Sumter County 

Elections and Plaintiff Has Not Shown Otherwise. 
 
If minority-preferred candidates usually succeed in a jurisdiction, a Section 2 claim 

cannot survive the third prong of Gingles. Hamrick, 296 F.3d at 1074. Following his expert’s 

concession that, in at least five of eleven elections (45.5%), and as many as seven of twelve 

(58.3%), the minority-preferred candidate succeeded, [Doc. 38] (“McBride Dep.”), 129:10-

130:4, Plaintiff attempts to modify his expert’s testimony. Plaintiff first attempts to cast two 

wins as losses, then makes unsupported claims in an attempt to reduce the relevance of 

some elections. 

First, Plaintiff claims the 2002 Board of Education District 3 election shows the 

defeat of a minority-preferred candidate although Dr. McBride testified that one could 

reasonably say the minority-preferred candidate succeeded in that race. McBride Dep., 

125:19-126:2. Despite initially touting the reliability of the King estimates, [Doc. 44, p. 4], 

Plaintiff now purports to lean on a less-reliable method for determining the minority-

preferred candidate in this one race; his own expert could not explain why he chose to place 

more weight on the BERA estimates in that race. See McBride Dep., 125:10-22. This re-

engineering of Dr. McBride’s testimony does not change the undisputed facts about this 

election, i.e., that the minority-preferred candidate won. 

Second, Plaintiff claims the 2014 District At-Large Two-Year race does not show 

success of the minority-preferred candidate, Michael Coley, because although he succeeded 
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in getting into the runoff, he was defeated in the runoff election. Contrary to Plaintiff’s brief, 

Dr. McBride specifically testified that he did not know the impact of the runoff:  

I can’t say that he won and I can’t say that he lost. . . . I can’t say there’s a winner or 
loser here. He has more votes than the other one. But if he really won the election, 
why do we have a runoff? I can’t say he won. 
 

McBride Dep., 121:22-122:3. Thus, Dr. McBride could not and did not dispute Dr. Owen’s 

conclusion that the runoff was an electoral success, [Doc. 39, 27:22-29:2], and the 

undisputed facts show this election was an electoral success for the minority-preferred 

candidate. Penley v. Eslinger, 605 F.3d. 843, 848 (11th Cir. 2010) (finding a genuine dispute 

must exist over material fact and situations where “all that exists is ‘some metaphysical 

doubt as to the material facts’” do not constitute such a dispute). 

Plaintiff next argues— contrary to his expert’s testimony and without citing a single 

case in support—that the fact that four elections in which minority-preferred candidates 

succeeded were in majority African-American districts somehow reduces the significance of 

those elections. Plaintiff apparently suggests that the presence of majority-minority districts 

is a “special circumstance” that reduces the relevance of the success of minority-preferred 

candidates for purposes of the third Gingles prong. 478 U.S. at 51. But the Supreme Court 

identifies only three “special circumstances” in Gingles that would reduce the relevance of 

success by a minority-preferred candidate in an election: (1) the minority-preferred 

candidate runs unopposed, (2) incumbency, and (3) the jurisdiction utilizes bullet voting. Id. 

at 57. None of those situations are at issue here and Dr. McBride admitted that a majority-

minority district is not the kind of “special circumstance” specified in Gingles for purposes of 

prong three. McBride Dep., 166:3-25. Plaintiff has not provided any basis on which this 

Court may conclude that, because they involved majority African-American districts,  the 
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four elections cited are somehow less relevant to the question of minority electoral success 

for purposes of prong three.4 

Plaintiff also argues that several elections in which African-Americans were a 

majority of the total population but a plurality of the voting age population should be 

excluded from the prong three analysis, concluding that minority-preferred candidates “can 

succeed in Sumter County only where black voters outnumber white voters.” [Doc. 44, p. 

7]. Plaintiff ignores the fact that black voters outnumber white voters in Sumter County as a 

whole, i.e., in the at-large districts about which he complains, and that several elections in 

which minority-preferred candidates succeeded matched the racial makeup of the County. 

See McBride Dep., 50:4-51:23; [Doc. 40-2, ¶ 3]; 2008 District 1, 2010 District 3.  

The fact that no African-American candidate has ever been elected to an at-large seat 

for the Board of Education has very little relevance, as the first two at-large elections in 

decades only occurred in 2014. Similarly, claims that racial bloc voting existed over time 

ignores the fact that nearly all the elections analyzed by Dr. McBride took place in 2014 and 

that most elections he analyzed do not meet prongs two and three. McBride Report, pp. 21-

22; Gingles, 478 U.S. at 57. Plaintiff has done nothing to demonstrate that this Court should 

not apply the Eleventh Circuit’s ruling in Hamrick III to this case. 296 F.3d at 1065. 

 2.  Plaintiff’s Evidence Does Not Establish Political Cohesion. 

Plaintiff does not cite any cases endorsing his approach to the second prong of 

Gingles. As explained by the County in its principal brief, when nearly all of the voting age 

                                            
4 The only reference to success in majority-minority districts as a “special circumstance” for 
purposes of prong three the County has been able to locate is in a single-judge dissent from 
1994, and even that dissenting opinion did not cite any authority endorsing that approach. 
See Ortiz v. City of Philadelphia Office of City Comm'rs Voter Registration Div., 28 F.3d 306, 342-
343 (3d Cir. 1994) (Lewis, J., dissenting). 
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population is African-American, only a small degree of white support is necessary for 

minority-preferred candidates to succeed. [Doc. 40-1, p. 14]. As the Supreme Court 

recognized, only a white bloc vote that will “normally defeat the combined strength of 

minority support” is legally significant. Gingles, 478 U.S. at 56; see also Rangel v. Morales, 8 

F.3d 242, 249 (5th Cir. 1993). 

The fact that African-American voters voted for African-American candidates (as 

opposed to white candidates) is irrelevant. “Gingles is properly interpreted to hold that the 

race of the candidate is in general of less significance than the race of the voter—but only 

within the context of an election that offers voters the choice of supporting a viable minority 

candidate.” Nipper, 39 F.3d at 1539 quoting Citizens for a Better Gretna v. City of Gretna, 834 

F.2d 496, 503 (5th Cir.1987). Each election analyzed by Dr. McBride offered just this 

choice, McBride Dep. 47:3-7, and thus the race of the successful candidate is irrelevant, 

despite Plaintiff’s claim to the contrary. 

Plaintiff’s attempt to further rework his expert’s testimony on the second prong of 

Gingles is also unavailing. In the 2014 District 3 race, Dr. McBride testified that his estimates 

showed both candidates received more than 50% of the African-American vote, which he 

categorized as an error.5 McBride Dep., 101:17-24; 116:4-12. In the 2006 District 3 race, 

43.6% of African-Americans voted for Minich according to Dr. McBride,6 but the estimates 

were subject to a very high standard error because they totaled well beyond 100%. McBride 

Dep., 123:2-9. Similarly, in the 2014 District 2 race, Dr. McBride agreed that Pride’s 

support could be as low as 43.6%, definitely below a majority, and at least 49.5% of the 

                                            
5 Plaintiff explains his expert’s estimate that the white candidate got 52.1% of the African-
American vote as “some blacks voted for the white candidate.” [Doc. 44, p. 5] (emphasis 
added). 
6 Plaintiff also explains this number as “a few.” [Doc. 44, p. 6]. 
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African-American community voted against her.7 McBride Dep., 175:12-15, 114:25-115:16. 

Plaintiff agrees that there was no cohesion in the 2002 District 3 race. 

Plaintiff’s attempt to re-cast the question of political cohesion does not change the 

fact that his own evidence does not support the second prong of Gingles in one-third of the 

races Dr. McBride analyzed. Plaintiff has not shown the level of cohesion legally necessary 

to show the second prong of Gingles. 478 U.S. at 56. 

III. CONCLUSION 

Plaintiff failed to respond to the County’s statement of undisputed facts and thus has 

admitted there is no dispute of a material fact. Under these facts, Hamrick III controls the 

outcome of this case and Plaintiff has not shown otherwise. The County respectfully 

requests that its motion for summary judgment be granted.8   

Respectfully submitted this 17th day of February, 2015. 

s/ Anne W. Lewis  
Anne W. Lewis 
Georgia Bar No. 737490 
Bryan P. Tyson 
Georgia Bar No. 515411 
STRICKLAND BROCKINGTON LEWIS LLP  
Midtown Proscenium Suite 2200 
1170 Peachtree Street NE 
Atlanta, Georgia 30309 
Telephone: 678.347.2200     
Fax: 678.347.2210 
Attorneys for Defendant Sumter County Board of 
Elections and Registration  

                                            
7 Plaintiff also misreports the support Krenson received from the African-American 
community. Dr. McBride corrected the number from 8% to 13.4% in his deposition. 
McBride Dep., 172:2-6. 
8 In the middle of his brief, Plaintiff asks for a motion for summary judgment to be granted 
in his favor. [Doc. 44, p. 9]. Plaintiff did not move for summary judgment on any claims, 
and the County’s motion only encompasses the second and third Gingles prongs. [Doc. 40-1, 
pp. 1-2]. If this Court does not grant the County’s motion for summary judgment, it should 
proceed to a trial on the issues in this case.  
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I HEREBY CERTIFY that I have this day electronically filed the within and 
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