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 IN THE UNITED STATES DISTRICT COURT 
 FOR THE MIDDLE DISTRICT OF GEORGIA 
 ALBANY DIVISION 
 
MATHIS KEARSE WRIGHT, JR.,         ) 

) 
Plaintiff,     ) 

) 
v.     )    CASE NO.: 1-14-cv-42 (WLS) 

) 
SUMTER COUNTY BOARD OF   ) 
ELECTIONS AND REGISTRATION,   ) 

) 
Defendant.    ) 

____________________________________) 
 
PLAINTIFF’S REPLY TO DEFENDANT’S RESPONSE IN OPPOSITION TO PLAINTIFF’S 

MOTION FOR SUMMARY JUDGMENT OR, IN THE ALTERNATIVE, FOR PARTIAL 
SUMMARY JUDGMENT 

 
I.  Introduction  

The Board of Education of Sumter County, Georgia, consists of seven members, five 

elected from single member districts and two elected at large.  Plaintiff challenges the method of 

electing the two members of the Board at-large and the unnecessary packing of blacks in Districts 

1 (65.9% black) and 5 (72.8% black), Report of Frederick G. McBride, Doc. 40-3 (“McBride 

Report”), p. 12, as diluting black voting strength in violation of Section 2 of the Voting Rights 

Act, 52 U.S.C. § 10301.  The remedy Plaintiff seeks is a plan using seven single member 

districts which provide blacks an equal opportunity to elect candidates of their choice.  

Plaintiff’s motion for summary judgment should be granted because the evidence shows that 

Plaintiff has established the first, second, and third factors identified in Thornburg v. Gingles, 

478 U.S. 30, 50-1 (1986), as proof of minority vote dilution (the “Gingles factors”).  The 
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evidence also establishes other “typical factors” identified in the Senate Report that accompanied 

the 1982 extension and amendment of the Voting Rights Act that are probative of a Section 2 

violation (the “Senate factors”).  Id. at 36-7, citing S. Rep. No. 97-417, 97th Cong.2nd Sess. at 

28-29 (1982). 

II. Defendant Does Not Dispute the Reliability of Plaintiff’s Statistical Results 

Defendant contends “that expert testimony is the critical evidence in a Section 2 case.”  

Defendant’s Response, Doc. 95, p. 2.  Defendant’s expert, Dr. Karen L. Owen, did not conduct 

any election analysis of her own.  Thus, she did not present any evidence that contradicts in any 

way the data and estimates presented by Plaintiff’s expert, Dr. Frederick G. McBride, to prove 

the Gingles factors.  McBride used three statistical methods to determine racially polarized 

voting: (1) Goodman Single-Equation Ecological Regression, (2) double-equation regression 

analysis (BERA), and (3) EI (Ecological Inference, referred to as King’s Method).  McBride 

Supp. Report, Doc. 91-3, pp. 8-9; Deposition of Frederick Glenn McBride, Doc. 38 (“McBride 

Dep.”), at 94:13-18.  King’s Method generally provides the best estimates of minority cohesion 

and racial bloc voting, and this is the methodology principally relied upon by McBride.  

McBride Dep. at 83:11-13, 175:16-22.  McBride also relied primarily upon “endogenous 

elections,” which are those for the governing body at issue, i.e., the Sumter County Board of 

Education.  Courts have acknowledged that endogenous elections, rather than “exogenous 

elections,” which are those for other offices, provide “the most probative evidence.”  Cofield v. 

City of LaGrange, Ga., 969 F. Supp. 749, 773 (N.D. Ga. 1997).  Accord, Johnson v. Hamrick, 

196 F.3d 1216, 1222 (11th Cir. 1999).  McBride also relied primarily upon elections which 
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included minority candidates.  Courts have concluded that “a court may assign more probative 

value to elections that include minority candidates, than elections with only white candidates.”  

Solomon v. Liberty Cnty. Comm’rs, 221 F.3d 1218, 1227 (11th Cir. 2000) (citing Johnson, 196 

F.3d at 1221-22).  McBride also analyzed the more recent elections for the Board of Education, 

i.e., those from 2002 to 2016.  Courts have concluded “that recent elections are more probative 

than those which occurred long before the litigation began.”  Solomon, 196 F.3d at 1227 (citing 

Meek v. Metro. Dade Cnty., Fla., 985 F.2d 1471, 1483 (11th Cir. 1993)).  In his supplemental 

report, McBride focused on the elections that the Eleventh Circuit found to be most probative in 

this very case: at-large elections for the school board held under the challenged plan.  McBride’s 

analysis was thus conducted in a reliable manner and using the most probative evidence.    

III. Plaintiff Has Established Proof of the Three Gingles Factors   

To establish a vote dilution claim under Section 2 a plaintiff must establish the three 

Gingles factors.  

A.  Blacks Are Geographically Compact.  The first Gingles factor is that the minority 

group must “demonstrate that it is sufficiently large and geographically compact to constitute a 

majority in a single-member district.”  478 U.S. at 50.  Here, Defendant does not dispute that 

blacks in Sumter County are sufficiently large and geographically compact to constitute a 

majority in a single-member district.  Plaintiff has established the first Gingles factor. 

B.  Blacks Are Politically Cohesive.  The second Gingles factor requires that “the 

minority group must be able to show that it is politically cohesive,” 478 U.S. at 51, and “[a] 

showing that a significant number of minority group members usually vote for the same 
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candidates is one way of proving the political cohesiveness necessary to a vote dilution claim.”  

Id. at 56.  In his initial report, McBride analyzed 12 elections for the Board of Education from 

2002 to 2014 that involved black candidates facing white candidates.  McBride Report, Doc. 

40-3, pp. 41-52.  In eleven (91.7%) of the twelve elections a significant number of blacks, i.e., a 

majority or more, voted for the same candidates.  Black support for candidates ranged from 

50.5% to 99.5%.  Defendant does not contest McBride’s data but relies upon it in its Response, 

Doc. 95, pp. 3-5.  Gingles makes clear that “the fact that racially polarized voting is not present 

in one or a few individual elections does not necessarily negate the conclusion that the district 

experiences legally significant bloc voting.”  478 U.S. at 57.  Accord, White v. Alabama, 867 F. 

Supp. 1519, 1553 (M.D. Ala. 1994).  Based upon this evidence, this Court held that Plaintiff 

established the Second Gingles factor and that the black community in Sumter County “usually 

and consistently votes for the same candidates.”  Doc. 62, pp. 5-6, 11.  The Defendant did not 

contest that finding on appeal.  Defendant contends, however, that the finding of the Court of 

Appeals does not become the law of the case because Plaintiff presented “new evidence” on 

remand.  Defendant’s Response, Doc. 95, p. 9.  However, the new evidence Plaintiff presented 

does not contradict the Court’s finding but strongly supports it.   

On remand, McBride analyzed three additional elections at the suggestion of the Court of 

Appeals.  Rebuttal Report of Dr. Frederick G. McBride, Doc. 89-4, pp. 5-7 (hereinafter 

“McBride Rebuttal”). One of the elections, and the most important, was the 2016 at-large 

election for the School Board in which the black candidate received approximately 90% of the 

black vote and was defeated.  In the second election, the 2004 at-large election for Sumter 
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County Sheriff, a black write-in candidate received over 70% of the black vote and was defeated. 

 In the third election for school board District 4, which involved only two white candidates, one 

of the white candidates received approximately 54% of the black votes and approximately 55% 

of the white votes and was elected.  These results confirm the Court’s earlier finding that blacks 

in Sumter County are politically cohesive, and as a result the law of the case must be followed 

because the new evidence was not “substantially different” from the evidence previously before 

the Court.  United States v. Escobar-Urrego, 110 F.3d 1556, 1561 (11th Cir. 1997).  Plaintiffs 

has established the second Gingles factor.   

C.  Whites Vote as a Bloc Usually to Defeat the Candidates of Choice of Black Voters.  

The third Gingles factor requires a showing that whites vote “as a bloc to enable it - in  

the absence of special circumstances, such as the minority candidate running unopposed...- 

usually to defeat the minority’s preferred candidate.”  478 U.S. at 51.  On remand, McBride 

re-analyzed the elections in his initial report using higher quality turnout data that was not 

previously available to him.  McBride Rebuttal Report, Doc. 89.4, p. 2.  He also added the three 

additional elections discussed above.  Id., p. 5.  There were, however, three elections for the 

Board of Education for which he was unable to obtain better data than he had used in his initial 

report and accordingly did not include those three elections in his supplemental report, i.e., the 

2008 contest for District 1, the 2006 contest for District 3, and the 2002 contest for District 3.  

Id., p. 7.   However, as McBride concluded, “I stand by those analyses” and “they remain in my 

initial report.”  Id.        
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There have now been three at-large elections under the current plan, one in 2016 and two 

in 2014.  McBride Supp. Report, Doc. 89-3 , pp. 13-14.  One of the black candidates made it to 

a runoff in 2014 but was defeated there.  In each of the contests, the black candidates preferred 

by black voters were defeated by whites voting as a bloc.  In the May 24, 2016 election, the 

black candidate got 93.6% of the black vote but only 15.3% of the white vote.  In the May 20, 

2014 election, one of the black candidates got 89.1% of the black vote but only 4.1% of the white 

vote.  In the May 20, 2014 election, the black candidate got 96.7% of the black vote but only 

5.8% of the white vote.  In the July 22, 2014 runoff, the black candidate got 99.5% of the black 

vote but only 7.5% of the white vote.  Id.  As regards the at-large elections, Plaintiff has 

established the third Gingles factor.  And as the Court of Appeals held, evidence from these 

elections outweighs evidence from past district elections.  Doc. 71, p. 6.       

The defendant’s brief offers nothing new.  It merely invites this Court to repeat the errors 

that led the Eleventh Circuit to reverse by focusing on district elections where blacks are already 

in the majority.  But when analyzed in accordance with the Eleventh Circuit’s mandate, the 

evidence shows that, particularly in the elections that matter most, whites vote sufficiently as a 

bloc to defeat the candidates preferred by black voters. 

IV. Evidence of the Senate Factors Further Supports Plaintiff’s Claim 

 The 1982 Senate Report that accompanied the 1982 amendment of Section 2 lists nine 

factors, known as the “totality of the circumstances,” that “might be probative of a § 2 violation.” 

 Gingles, 478 U.S. at 36-7.  They are also probative of the three Gingles factors.  See Hall v. 

Holder, 955 F.2d 1563, 1568 (11th Cir. 1992) (“the totality of the circumstances surrounding the 
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§ 2 claim may properly be considered when determining whether plaintiffs have established the 

three Gingles preconditions”). 

A.  A History of Official Discrimination.  The first of the Senate factors is “any history 

of official discrimination in the state or political subdivision that touched the right of the 

members of the minority group to register, to vote, or otherwise to participate in the democratic 

process.”  Gingles, 478 U.S. at 36-7.  Defendant does not offer any evidence of its own and 

does not deny “the regrettable past discrimination in Georgia,” but it contends Plaintiff “does not 

point to specific examples of discrimination in Sumter County.”  Defendant’s Response, Doc. 

95, p. 17.  To the contrary, Plaintiff discusses numerous examples of discrimination in Sumter 

County which are set out in Plaintiff’s Statement of Material Facts (“Facts”) and in Plaintiff’s 

First Request for Judicial Notice, Doc. 32.3  Evidence of discrimination in voting in Sumter 

County include substantial efforts to suppress black voter registration and voting, and the 

arresting of black women attempting to vote in a booth reserved for “white women.” The 

Plaintiffs have established the first Senate factor. 

  B.  Racially Polarized Voting.  The second Senate factor is “the extent to which voting 

in the elections of the state or political subdivision is racially polarized.”  Gingles, 478 U.S. at 

37.  As the above discussion shows, voting in Sumter County is polarized.  Other evidence of 

                                                 
3Defendant contends newspaper articles are “inadmissible hearsay.”  Defendant’s 

Response, p. 17.   To the contrary, all the newspaper articles cited in Plaintiff’s brief are 
admissible into evidence because they are more than 20 years old and are “ancient documents.”  
F.R.Evid. 901(b)(8)(C).  Ancient documents are not excluded as hearsay, F.R.Evid. 803(16), and 
newspaper articles are self-authenticating.  F.R.Evid. 902(6).  Brumley v. Albert E. Brumley & 
Sons, Inc., 727 F.3d 574, 579 (6th Cir. 2013) (newspaper articles that are more than 20 years old 
are “self-authenticating” pursuant to F.R.Evid. 902(6), and are admissible into evidence); 
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polarized voting includes objections under Section 5 of the Voting Rights Act, 52 U.S.C. § 

10304, by the Department of Justice to at-large elections for the Board of Education, findings by 

courts of racially polarized voting in Sumter County, and admission by Sumter County that 

voting is racially polarized.  The defendant offers no evidence of its own on the second Senate 

factor, and the evidence in the record points in only one direction.

                                                                                                                                                             
Jarritos, Inc. v. Reyes, 345 Fed.Appx. 215, 218 (9th Cir. 2009) (same).  

C. Enhancing Devices.  The third Senator factor is whether a jurisdiction uses “practices 

or procedures that may enhance the opportunity for discrimination against the minority group.”  

Gingles, 478 U.S. at 37.  One of the enhancing factors identified in the Senate Report is a 

majority vote requirement, which is used in elections for the Board of Education.  Its 

discriminatory effect was apparent in the 2014 at-large election.  A black preferred candidate 

won the primary with a plurality of the vote but because of the majority vote requirement was 

forced into a runoff which he lost to his white opponent.  McBride Report, pp. 46, 48.  Another 

enhancing factor is use of “unusually large election districts.”  Gingles, 478 U.S. at 37.  The 

at-large seats for the Board of Education use the largest possible districts for elections.  The 

majority vote requirement and at-large seats enhance the opportunity for discrimination against 

minority voters.      

D.  The Effects of Discrimination.  The fifth Senate factor is “the extent to which 

members of the minority group in the state or political subdivision bear the effects of 

discrimination in such areas as education, employment and health, which hinder their ability to 

participate effectively in the political process.”  Gingles, 478 U.S. at 37.  Data from the 

Case 1:14-cv-00042-WLS   Document 103   Filed 06/05/17   Page 8 of 12



 

 

 

 9 

American Community Survey produced by the U.S. Census Bureau shows that blacks in Sumter 

County bear the effects of discrimination in education, employment, income, and housing which 

hinder their ability to participate effectively in the political process.  Their rates of income and 

employment are particularly lower than those for whites.  McBride Supp. Report, pp. 24-25, 

33-36..   

The defendant has offered no evidence to dispute the record evidence on the fifth Senate 

factor.

E.  The Extent of Minority Office Holding.  The seventh Senate factor is “the extent to 

which members of the minority group have been elected to public office in the jurisdiction.”  

Gingles, 478 U.S. at 37.  In Edge v. Sumter Cnty. Sch. Dist., 775 F.2d 1509, 1510 (11th Cir. 

1985), the court found that although blacks were 44% of the population of Sumter County, “[n]o 

black person ha[d] ever served on the county school board.”  The evidence further shows that no 

black has ever been elected to an at-large seat on the Board of Education and that with a single 

exception, blacks have only been elected from districts in which they were a majority of the total 

population and the largest voting age population.  McBride Supp. Report, pp. 13-16.The 

defendant argues that the plaintiff cannot establish the seventh Senate factor for two reasons.  

First, the defendant points to the election of an African American as county clerk in 2016. 

Second, the defendant contends that this Court must determine whether the lack of minority 

success is due to race or partisan politics.  The defendant fails to point out, however, that the 

successful African-American candidate for county clerk ran unopposed in a partisan general 
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election and thus sheds little light on whether the challenged plan is discriminatory.  Brady dep., 

Doc. 93, p. 209:17-21.  And the  

CONCLUSION 

A finding of vote dilution under Section 2 must ultimately rest on the “totality of 

circumstances.” 52 U.S.C. § 10301(b). There is no genuine dispute in this case as to the three 

Gingles preconditions or to the first, second, third, fifth, and seventh Senate factors. Because the 

undisputed evidence now before the Court permits the trier of fact to reach only one conclusion, 

see Anderson, 477 U.S. at 252, this Court should grant summary judgment in Wright’s favor. 
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Dated this 5th day of June, 2017.   

   
      Respectfully submitted, 
 
      /s/ Bryan L. Sells 
                                _____________________________      

BRYAN L. SELLS 
Georgia Bar #635562 
The Law Office of Bryan L. Sells, LLC. 
P.O. Box 5493 
Atlanta, GA  31107-0493  
(404) 480-4212 (voice/fax) 
bryan@bryansellslaw.com 

 
 
M. LAUGHLIN McDONALD      
American Civil Liberties Union 
  Foundation, Inc. 
2700 International Tower 
229 Peachtree Street, N.E. 
Atlanta, Georgia 30303 
Tel: (404) 500-1235 
Fax: (404) 565-2886 
lmcdonald@aclu.org 
 
ATTORNEYS FOR PLAINTIFF 
MATHIS KEARSE WRIGHT, JR. 

 
 

My edits are
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CERTIFICATE OF SERVICE 
 

I hereby certify that I have served the foregoing PLAINTIFF’S REPLY TO 

DEFENDANT’S RESPONSE IN OPPOSITION TO PLAINTIFF’S MOTION FOR SUMMARY 

JUDGMENT OR, IN THE ALTERNATIVE, FOR PARTIAL SUMMARY JUDGMENT with 

the Clerk of Court using the CM/ECF system which will automatically send email notification of 

such filing to the following attorneys of record: 

Anne W. Lewis 
awl@sbllaw.net 
 
Barclay S Hendrix  
barclay.hendrix@sbllaw.com 
 
Kimberly A Reid  
kimberly.reid@lawsonreidlaw.com 
 
 
Dated this 5th day of June, 2017.   

   
      /s/ Bryan L. Sells 
                                _____________________________      

BRYAN L. SELLS 
Georgia Bar #635562 
P.O. Box 5493 
Atlanta, GA  31107-0493  
(404) 480-4212 (voice/fax) 
bryan@bryansellslaw.com 
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