
IN THE UNITED STATES DISTRICT COURT  
FOR THE MIDDLE DISTRICT OF GEORGIA 

ALBANY DIVISION 
 
MATHIS KEARSE WRIGHT, JR.,   ) 
      ) 
 Plaintiff,     ) 
      ) 
 v.     )   CASE NO.: 1:14-cv-42 (WLS) 
      ) 
SUMTER COUNTY BOARD OF  ) 
ELECTIONS AND REGISTRATION,  )   
      )   
 Defendant.    ) 
____________________________________)       
 

PLAINTIFF’S BRIEF ON REMEDIAL PROCEDURE 
 
 Following the pretrial conference in this case, the Court entered an order on November 

20, 2017 (ECF 134), which, among other things, ordered the parties “to submit their views on the 

procedure required for any order implementing a redistricting plan in this action were Plaintiff to 

prevail, specifically whether the Georgia Legislature must be given the first opportunity to 

approve a new redistricting plan.”  This brief is Plaintiff Mathis Kearse Wright, Jr.’s response to 

that order. 

 Wright’s position, explained more fully below, is this: a federal court may give elected 

officials an opportunity to remedy an unlawful election plan, but it need not do so if the timing of 

an election or other circumstances make that impractical. 

BACKGROUND 

 As this Court is well aware, this case is a challenge to the method of electing members of 

the Board of Education in Sumter County, Georgia. Wright filed his complaint and motion for a 

preliminary injunction on March 7, 2014. (ECF 1.) On April 3, 2014, the Court denied Wright’s 

motion for a preliminary injunction. (ECF 17.) On July 14, 2015, the Court granted the 
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defendant’s motion for summary judgment and granted judgment in its favor. (ECF 62; 63.) A 

year later, on July 28, 2016, that order and grant of judgment was reversed on appeal. (ECF 71.) 

The Court subsequently reopened discovery at the parties’ request. (ECF 76.)  

 In a scheduling order entered on December 20, 2016 (ECF 85), this Court instructed the 

parties “tentatively” to be ready for trial to begin on Monday, June 5, 2017.  Following a series 

of discovery extensions caused by the ill health of one of the defendant’s attorneys, the Court 

subsequently indicated that the case would not be ready for trial in June, but it gave no other trial 

date. (ECF 99.) The Court later assured the parties that “upon review of its trial calendar,” 

permitting the defendant to file an untimely discovery motion would not push the trial date 

beyond the next school-board election. (ECF 102.) 

 On June 20, 2017, Wright moved the Court for a status conference to discuss scheduling 

the trial.  (ECF 107.)  The Court denied that motion but ordered the parties to submit a written 

status report identifying the relevant dates in the election calendar for the 2018 school-board 

elections.  (ECF 108.)  The parties filed their joint report on July 13, indicating, among other 

things, that the qualifying period for school-board candidates runs from March 5, 2018, at 9:00 

a.m. until March 9, 2018, at noon.  (ECF 111.)   

 On September 21, 2017, this Court set the case for trial beginning on December 11, 2017, 

“so that a judgment may be issued prior to the 2018 school board general election.”  (ECF 114 at 

2.) 

 There have now been three elections held for the at-large seats at issue in this case, and 

the candidate preferred by African-American voters has been defeated by the candidate preferred 

by white voters in all three.  A fourth at-large election is set for 2018.    In the absence of 

injunctive relief, that election will be held yet again under a discriminatory redistricting plan.   
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DISCUSSION 

It is black-letter law that, “wherever practical,” a federal court should give elected 

officials an opportunity to remedy an unlawful election plan.  Wise v. Lipscomb, 437 U.S. 535, 

540 (1978).  This rule is rooted in the political nature of redistricting, a feature that is thought (in 

most cases) to render the elected branches preferable to the judiciary for mapmaking purposes. 

See, e.g., Gaffney v. Cummings, 412 U.S. 735, 749 (1973) (“[T]he apportionment task, dealing as 

it must with fundamental ‘choices about the nature of representation’ . . . is primarily a political 

and legislative process.”).  But this rule is not absolute and not without exception, “such as when 

the timing of an upcoming election makes legislative action impractical.”  Georgia State Conf. of 

the NAACP v. Fayette County Bd. of Comm’rs, 996 F. Supp. 2d 1353 (N.D. Ga. 2014).  This 

exception recognizes the irreparable harm that results if an election goes forward under an 

unlawful plan.  See, e.g., Reynolds v. Sims, 377 U.S. 533, 585 (1964) (“[I]t would be the unusual 

case in which a court would be justified in not taking appropriate action to insure that no further 

elections are conducted under the invalid plan.”).  Thus, a federal court may—and ordinarily 

should—give elected officials a first crack at devising a remedy, but it need not do so if timing or 

other circumstances make that impractical. 

An “opportunity” to redistrict, moreover, need not be unlimited.  It can be quite brief. In 

Harris v. McCrory, 159 F. Supp. 3d 600 (M.D.N.C. 2016), for instance, after finding North 

Carolina’s congressional plan unconstitutional due to racial gerrymandering, the court 

“require[d] that new districts be drawn within two weeks of the entry of this opinion.” Id. at 627. 

In Larios v. Cox, 305 F. Supp. 2d 1335, 1336 (N.D. Ga. 2004) (per curiam), after determining 

that Georgia’s state legislative plans were malapportioned, the court gave Georgia’s elected 

branches nineteen days to enact new maps. In both of those cases, the election plans at issue 
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were substantially more complicated than the seven-member plan at issue here, so even less time 

would be enough to give elected officials a reasonable opportunity to redistrict in this case. 

One further principle is relevant to the timing of any remedy:  the Court may not adopt a 

remedial plan for a violation of Section 2 of the Voting Rights Act “without determining whether 

the plan complie[s] with Section 2 of the Voting Rights Act.”  Edge v. Sumter County Sch. Dist., 

775 F.2d 1509, 1510 (11th Cir. 1985) (per curiam).  As a result, the Court may not simply 

rubber-stamp any plan enacted or proposed by elected officials.  Instead, the Court must review 

the plan to determine whether it provides the full and complete remedy required by Section 2. 

See United States v. Dallas County Comm’n, 850 F.2d 1433, 1441-42 (11th Cir. 1988); Dillard v. 

Crenshaw County, 831 F.2d 246, 250 (11th Cir. 1987).  See, e.g., Bone Shirt v. Hazeltine, 387 F. 

Supp. 2d 1035, 1038-40 (D.S.D. 2005); Dillard v. Baldwin County Bd. of Educ., 686 F. Supp. 

1459, 1469-70 (M.D. Ala. 1988).  This means that any remedial procedure must include time for 

the Court to review and evaluate proposed plans, even if those plans are enacted or proposed by 

legislative actors. 

With these principles in mind, Wright proposes the following remedial procedures based 

on the dates of the upcoming school-board election set forth in the parties’ joint status report.  

(ECF 111.)  First, the Court should immediately order the parties to propose any remedial plans 

by January 12, 2018, which is the date set at the pretrial conference for submission of post-trial 

proposed findings of fact and conclusions of law.  (Obviously, it will only be necessary for the 

Court to consider these plans if Wright prevails on the merits.) Second, the Court should set a 

deadline no later than January 22, 2018, for the parties to submit any objections to the opposing 

party’s proposed remedial plans. Third, if the Court rules in the plaintiff’s favor by February 5, 
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2018, it should give the Georgia General Assembly an opportunity to enact a proposed remedy in 

accordance with this schedule: 

February 5, 2018: deadline for the Court to issue a ruling 

February 12, 2018: deadline for the defendant to submit any enacted plan 

February 16, 2018: deadline for the parties to comment on any enacted plan 

February 26, 2018:  deadline for the Court to enter a remedial plan 

March 5, 2018: candidate qualification period begins 

If the Court rules in the plaintiff’s favor after February 5, 2018, but before February 26, 2018, 

the Court should order an interim remedy along with its ruling because the timing of the election 

would make further delay impractical.  If the Court rules in the plaintiff’s favor after February 

26, the Court should enjoin the election and devise an alternate election calendar.  (The Court 

could, for example, extend the qualifying period by a few days.)  While not set in stone or 

written into law, a February 26 deadline to have a remedial plan in place would give potential 

candidates adequate time in advance of the qualifying period to decide whether to run in the new 

districts. 

 In addition, the Court might consider an approach crafted by Judge Story in a recent case 

challenging Georgia’s ballot-access restrictions on presidential candidates.  See Green Party of 

Georgia v. Kemp, 171 F. Supp. 3d 1340, 1372-74 (N.D. Ga. 2016), aff’d No. 16-11689 (11th Cir. 

2017) (per curiam).  The parties in that case had filed cross motions for summary judgment in 

December 2015.  While those motions were still pending, and cognizant of the upcoming 

presidential election, Judge Story held an in-camera status conference at which he advised the 

parties that he intended to rule in the plaintiff’s favor.  See id. at 1373.  At that meeting, Judge 

Story asked the defendant (Georgia’s Secretary of State, Brian P. Kemp) to confer with 
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legislative leadership to see if the legislature might address the issue before the end of the 

session. See id. A week later, the defendant’s counsel advised the court that a proposed remedy 

would not be forthcoming.  See id. Judge Story then issued his ruling and implemented an 

interim remedy along with it.  See id. at 1373-74. 

 A similar procedure, while not legally required, would be easy to implement here.  As 

soon as possible following the conclusion of trial, the Court could advise the parties of its 

intended ruling and direct the defendant to confer with Sumter County’s legislative delegation.  

If the defendant indicates by a deadline set by the Court that the legislature is inclined to enact a 

proposed remedy, the Court could set further deadlines for legislative action and comment by the 

parties similar to those set forth above.  Then any ruling, issued by February 26, could take 

account of legislative action.  Or, if the defendant indicates that legislative action is unlikely, 

then the Court’s ruling could include an interim remedy and note, as Judge Story did, that the 

legislature declined to act.  This procedure buys the Court additional time to draft its opinion, 

duly recognizes the legislative role in redistricting, and has the added benefit of being recently 

approved by the Eleventh Circuit. 

CONCLUSION 

 As Judge Story observed in his Green Party opinion, “[t]his Court is a court of equity.”  

171 F. Supp. 3d at 1372.  The Court has tremendous flexibility in shaping its remedies in the 

voting-rights context because of the public interests involved, and there is no greater public 

interest in our democracy than protecting the right to vote.  So, while the Court may give 

legislators an opportunity to propose a remedy, it need not do so if equity demands otherwise.  

And the Court retains flexibility to craft any opportunity to meet the circumstances. 

 Dated this 6th day of December, 2017.   
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      Respectfully submitted, 
 
      /s/ Bryan L. Sells       

BRYAN L. SELLS 
Georgia Bar #635562 
The Law Office of Bryan L. Sells, LLC. 
P.O. Box 5493 
Atlanta, GA  31107-0493  
(404) 480-4212 (voice/fax) 
bryan@bryansellslaw.com 

 
M. LAUGHLIN McDONALD      
American Civil Liberties Union 
  Foundation, Inc. 
2700 International Tower 
229 Peachtree Street, N.E. 
Atlanta, Georgia 30303 
Tel: (404) 500-1235 
Fax: (404) 565-2886 
lmcdonald@aclu.org 
 
AKLIMA KHONDOKER 
Georgia Bar No.: 410345 
AMERICAN CIVIL LIBERTIES UNION 
FOUNDATION OF GEORGIA 
P.O. Box 77208 77208 
Atlanta, Georgia 33057 
(770) 303-8111 
akhondoker@acluga.org  
 
 
ATTORNEYS FOR PLAINTIFF 
MATHIS KEARSE WRIGHT, JR. 
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CERTIFICATE OF SERVICE 

 
I hereby certify that I have served the foregoing PLAINTIFF’S BRIEF ON REMEDIAL 

PROCEDURE with the Clerk of Court using the CM/ECF system which will automatically send 

email notification of such filing to the following attorneys of record: 

 
E. Mark Braden      
mbraden@bakerlaw.com 
 
Katherine L. McKnight      
kmcknight@bakerlaw.com 
 
Richard B. Raile      
rraile@bakerlaw.com 
 
Kimberly A Reid  
kimberly.reid@lawsonreidlaw.com 
 
 
Dated this 6th day of December, 2017.   

   
      /s/ Bryan L. Sells       

BRYAN L. SELLS 
Georgia Bar #635562 
P.O. Box 5493 
Atlanta, GA  31107-0493  
(404) 480-4212 (voice/fax) 
bryan@bryansellslaw.com 
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