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 IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

ALBANY DIVISION 
 

MATHIS KEARSE WRIGHT, JR., 
 
 Plaintiff, 
 
v. 
 
SUMTER COUNTY BOARD OF 
ELECTIONS AND REGISTRATION, 
 
 Defendant. 
 

 
 
 
 
CIVIL ACTION NO. 1:14-CV-42 (WLS) 
 
 

 
DEFENDANT’S CLOSING ARGUMENT 

 HB 836 is the right plan for Sumter County. It provides five single-member districts, two 

of which contain over 60% majorities of black voting-age population, one of which is 

approximately even black and white, and two with white majorities. These districts match the 

County Commission districts, and the trial testimony was clear that the purpose of the plan was 

to ease the administrative elections burden created by the former mismatch in lines. 

 HB 836 also contains two at-large seats covering the entirety of Sumter County. While 

this Voting Rights Act case principally challenges these seats, they in fact maximize the 

opportunity of the black community in Sumter County and are to its benefit. Plaintiff’s expert 

concedes that a seven-member plan can only contain three majority-black districts because of the 

concentration of black residents in the city of Americus. Yet the County itself is majority black, 

as measured by voting-age and total population and in registration, so creating two at-large seats 

offers the black community two super-majority black seats (the single-member seats) and two 

majority-black seats (the at-large seats), where Plaintiff’s proposed alternative only affords two 

super-majority and one majority-black seat. Accordingly, HB836 is better than—or at least as 
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good as—any alternative “remedy” that could possibly be proposed (including Plaintiff’s 

proposal). Striking down this plan would be a step backwards for black representation, not 

forward. 

 The problem with this case is that it ignores the “intensely local appraisal of the design 

and impact of the contested electoral mechanisms” that the Voting Rights Act demands. 

Thorburg v. Gingles, 478 U.S. 30, 78 (1986) (quotation marks omitted). Though undoubtedly 

sincere, Plaintiff’s position amounts to a knee-jerk reaction to at-large elections. To be sure,  in 

many circumstances, at-large seats do operate as a barrier to minority participation. But that is 

not the case here. In Sumter County, the black community comprises the majority of registered 

voters and has every ability and opportunity to control the outcomes of the at-large elections. 

Plaintiff fails to explain what barrier to electing the black-preferred candidate exists under these 

circumstances, and the evidence indicates that there is none. The Court should enter judgment in 

favor of the Defendant. 

1. Section 2 Guarantees Opportunity, Not Results 

 Section 2 of the Voting Rights Act is the source of Plaintiff’s sole cause of action here. 

The Court therefore must consider:  What does Section 2 protect?  And what does Section 2 not 

protect? 

 The answer comes from the leading Supreme Court case on Section 2, Thornburg v. 

Gingles, which held that “the critical question in a § 2 claim is whether the use of a contested 

electoral practice or structure results in members of a protected group having less opportunity 

than other members of the electorate to participate in the political process and to elect 

representatives of their choice.” 478 U.S. at 63. In focusing the inquiry to this question, the Court 

made clear that Section 2 requires that election procedures provide a protected racial minority 
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with an equal opportunity, not necessarily success. “Opportunity” in this formulation signifies 

that no barrier may exist to participation on the basis of race. The term “equal” indicates that this 

opportunity is assessed by comparison to the opportunity existing for other racial or language-

minority groups. Accordingly, for Plaintiff to prevail in this case, he must prove that African 

Americans in Sumter County have less of an opportunity than white voters to elect their 

preferred candidates to the Sumter County School Board because of an election procedure – the 

two countywide districts or “at large” School Board seats.  

 As a corollary principle, the Supreme Court has made clear that Section 2 of the Voting 

Rights Act does not ensure race-based proportional representation. In fact, it does not even 

assume that black candidates are the candidates of choice of the black community. Moreover, the 

Supreme Court has rejected the notion that Section 2 relieves minority voters “from the 

obligation to pull, haul, and trade to find common political ground.” Johnson v. De Grandy, 512 

U.S. 997, 1020 (1994). In other words, the guarantee of equal opportunity leaves the black 

community the choice of whether or not—and how—to exercise it.  

2. African Americans’ Opportunity to Elect in Sumter County is Equal 

 The Court’s “intensely local appraisal” should focus on several crucial facts. 

 Majority-Black Status. First, the protected racial minority, the African American 

community, is not a minority in Sumter County. According to the most recent census data, 

Sumter County is majority African American and only 39.9% is non-Hispanic white. African 

Americans are an absolute majority of registered voters. African Americans are an absolute 

majority of persons eligible to vote in the County. And, as this court heard from the county 

registrar, this black majority has increased since this court’s July 2015 findings. As a percentage 

of total population, whites continue a sharp decline in the county. 
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 These facts matter. To be sure, the law does not provide that majority status is a per se 

bar to Section 2 liability. But the law does require a “local” appraisal, and the majority-black 

status is a paramount consideration. It both distinguishes this case from the vast majority of at-

large cases and places on Plaintiff the “an obvious, difficult burden in proving that [blacks’ 

purported] inability to elect results from white bloc voting” when they in fact have the numbers 

to outvote white voters in the event that voting is polarized (which the Defendant disputes). Salas 

v. Sw. Texas Jr. Coll. Dist., 964 F.2d 1542, 1555 (5th Cir. 1992). 

 There are, in theory, ways for the burden to be satisfied, but the facts here do not show—

indeed, do not even attempt to show—how the majority can have less “opportunity” than the 

minority in at-large races. One typical method of proving unequal opportunity is with evidence 

that black registration is not on par with white registration. Similarly, evidence that a large 

section of the black majority is incarcerated or disenfranchised can be probative. But, here, black 

registration exceeds white registration, and this number necessarily excludes disfranchised black 

individuals. Thus, no paperwork, no procedure, and no re-enfranchisement process stands 

between the black majority and the ballot box. 

 Another way to demonstrate inequality of opportunity is through evidence that the voting 

rolls are “soft”—i.e., inaccurate because, say, the population is transient, and the rolls do not 

reflect the numbers of person residing in the county who can actually vote on Election Day. But 

there is no evidence of that here, and the Court is not in a position to assume that government 

records are wildly incorrect. 

 Additionally, a majority-minority group may demonstrate inequality of opportunity 

through “practical impediments to voting,” such as that “a significant portion of” the minority 

population “was unavailable to vote on the date of the election” because of, for example, 
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“migrant work” schedules. Salas, 964 F.2d at 1555–56. Needless to say, nothing like that was 

suggested here. 

 “Obviously, a protected class is not entitled to § 2 relief merely because it turns out in a 

lower percentage than whites to vote.” Id. at 1556. Yet that is precisely the relief Plaintiff 

requests in this case. There is no suggestion of an affirmative barrier to turnout—only that 

turnout itself is low. That cannot on its own prove inequality of opportunity; at most, it pertains 

to relative interest in exercising that opportunity, and Section 2 does not afford a remedy for that 

problem (if it even exists). 

 Election Results. The second fact militating against a finding of unequal opportunity is 

that countywide election results show that black-preferred candidates regularly win – not always, 

but most of the time. The Court has been provided with an extensively detailed history of 

election results for the County in Defendant’s Exhibit 1. That exhibit details results from 160 

primary, runoff, general, general runoff or special elections, for the years 1992 through 2016. 

These results are summarized in Defendant’s Exhibit 10. These results need little or no expert 

analysis: simple counting of “wins” and “losses” reveals that African American candidates of 

choice consistently win. No one can reasonably dispute that Democratic candidates are almost 

always the candidates of choice of African Americans in Sumter County. Black voters regularly 

support Democratic candidates at levels of more than 90%. Both experts testified that between 

Republican and Democrat candidates, the candidate of choice among the black community 

would be a Democrat. 

 Democratic candidates, both white and black, regularly win a majority of votes 

countywide in Sumter County elections, proof of the equal opportunity for the black electorate to 

elect. Also, although the county has few countywide elections for local office, in the most recent 
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2016 election, an African American won countywide office. Democratic candidates, both white 

and black, win a majority of the vote countywide in Sumter for a majority of the races for at least 

the last 25 years. 

 Although not dispositive, this evidence—combined with the demographic information 

described above—further refutes the notion that a barrier to equal opportunity exists in Sumter 

County: not only do blacks comprise a majority under all relevant metrics, but their candidates 

often win the County-wide share of the vote. Plaintiff urges the Court to ignore these results 

because they are “exogenous” elections that do not involve the “office in question.” But the vast 

majority of elections Plaintiff’s expert examined also do not involve the office in question or the 

same electorate because—as Plaintiff’s counsel emphasized a length in examining the 

Defendant’s expert—they involve the Board of Elections single-member districts, which involve 

only a subset of the County population. Thus, given the precious few county-wide elections for 

school board positions, the Court has no choice but to decide this case on the basis of exogenous 

elections, and there are scores of county-wide votes available to examine. 

 Indeed, it was Plaintiff’s counsel who introduced the term “cherry picking” into this trial 

in attacking Defendant’s Exhibits 1 and 10. But 25 years of election data from 160 elections 

provided by Defendant is in marked contrast to Plaintiff’s abbreviated list of 12 carefully 

selected and edited elections, and it proves the wealth of data he could have examined if reaching 

the truth were the purpose of his report. It is understandable that Plaintiff objected to the 

introduction of these years of results, but avoiding local conditions and circumstances is no way 

to prove a Section 2 case. 

 Fact-Witness Testimony. Testimony from fact witnesses in this case is also probative, 

and it concerns three general topics.   
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 First, Plaintiff’s fact witnesses testified to the sordid history of discrimination in Sumter 

County, which is the subject of a stipulation by the parties.  

 Second, they testified as to the perceived purpose of the altered school board plan, but (1) 

Plaintiff did not plead a claim of purposeful discrimination, and Sumter County did not consent 

(and in fact objected) to litigating a purposeful discrimination claim, and (2) the testimony of 

Plaintiff’s witnesses on this point fell apart once documentary evidence was presented. As often 

is the case with testimony of events years in the past not all testimony was consistent with 

contemporaneous reports and written records.  

 Sometimes memories fail and witnesses become confused. This is certainly the case with 

the testimony of Alice and Edith Green on the history of the adoption of the present plan. Their 

testimony was that a change to the school board plan was not contemplated until after a black 

candidate defeated a white candidate in (what they perceived to be) a contentious race. The 

School Board Chairman Busman provided a different timeline. The School Board records and 

local newspaper accounts confirm his testimony. 

 The change was under consideration and discussion for at least 6 months. Defendant 

guides this Court to Defendant’s Exhibit 11 for answers to questions about the change. The 

language of the resolution for the change is clear. Five single-member districts and two at-large 

seats. All Board members approved this language. DX 11 p. 3. This change passed unanimously 

with all board members, white and black, including Alice and Edith Green, supporting it. DX 11 

p. 2. The five districts are the same as the County commissioner districts. DX 11 p. 4.  

 This change was supported by all local legislators, both white and black members of the 

Georgia General Assembly. Every Sumter County member voted for the change. 
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 Testimony at trial showed that the change of the School Board from nine to seven 

members was important for the administration of elections in the County. “It is infinitely easier, 

it’s infinitely cheaper” according to Sumter County election chief. Indeed, the stated purpose for 

the change was to avoid voter confusion with mismatched County Commissioner and School 

Board districts.  

 Another change in School Board elections was identified at trial: moving the election 

from November to May. Plaintiff has not complained that this move was racial in intent or effect 

and nor could he: the election was moved in order for it to coincide with all other nonpartisan 

general elections in the County. 

 Third, fact witnesses testified regarding the elections involving Dr. Michael Busman and 

Sylvia Roland. It is telling both what the testimony shows and what it does not show. 

 First, what it does not show:  

 Why did Dr. Busman defeat Kelvin Pless?  Was it because he was an incumbent 

member?  Or, because he is a well know Doctor in the County?  This being Georgia was it 

because he is the volunteer Doctor for the high school football team?  Certainly, it was not his 

vast campaign spending – which was “at the most” a couple of hundred dollars.  

 Why did Sylvia Roland win?  Because of her former career as a public school educator or 

her door-to-door campaigning or maybe her name on the only electronic billboard in town?  

When she was reelected in 2016, did she win because she was an incumbent?  Plaintiff believes 

Busman and Roland won because they are white and their opponents were black. 

 Neither party, nor the Court, knows. 

 Second, what it does show:  
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There were no appeals to racial prejudice in the 2014/2016 School Board elections. The winning 

and losing candidates testified they directly campaigned to all voters, regardless of race. 

Campaigning and candidate signs were not limited to just black or white neighborhoods. No one 

testified that advertising was targeted racially. No candidate said they did not knock on any door 

because of the race of the resident. The candidates testified that both white and black voters 

represented that they would vote for them each. When asked, no candidate could testify to any 

racial incident during the campaigns. All the campaigns involved modest financial resources 

with no candidate reaching even the amount requiring financial disclosures. 

 Expert Testimony. The Court also heard expert testimony from both sides. 

 The testimony of Plaintiff’s expert, Dr. McBride, suffered from serious credibility 

defects. The analysis Dr. McBride performed was not the first analysis he conducted. In 2015, 

the Court found no Section 2 violation on summary judgment based in large part on defects in 

that first analysis. The Eleventh Circuit determined that assessing the credibility of expert 

testimony was improper fact-finding at that stage, but now after trial, credibility is all important. 

Tellingly, Plaintiff’s counsel lacked confidence in Dr. McBride’s report, and a new one was 

created. This one, identifying “better data,” did not simply fine-tune results; it drastically 

changed them, so that candidates formerly identified as black-preferred became white-preferred 

and vice versa. And some elections, including those where black-preferred candidates were 

previously found to be victorious, were dropped altogether. Moreover, all of this was based on 

purported new data, such as turnout data, that was there all along. Dr. McBride conceded that 

errors exist in his first report, errors exist in his supplemental report, and errors exist in his 

supplemental (corrected) report. And during Plaintiff’s rebuttal case he told the Court about more 
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errors in his testimony earlier that week. As Defendant’s expert, Dr. Owen, testified, this 

dramatic shift in results raises more questions than it answers. 

 Dr. McBride analyzed only 12 elections in his supplemental report. Yet, in running this 

analysis, Dr. McBride ignored over 6% of the County’s population when he excluded Hispanics 

from his calculations; he ignored yet others when he excluded those who identify as multi-race. 

Plaintiff’s counsel suggests this number is too small to matter, but a more than 6% swing could 

certainly impact election results.  However, we do not know if or how from Dr. McBride because 

these Sumter residents do not make it to his Sumter County.  

 Moreover, [i]n selecting those elections, he ignored elections relevant to this Court’s 

decision, including three elections contained in his initial report, the 2016 countywide race for 

Clerk of the Superior Court, and a plethora of countywide election data available (as described 

above). That data, again, demonstrates numerous successes in countywide votes by both black 

and Democratic candidates.  

 Not only did he not review this performance, but his lack of familiarity with electoral 

behavior in Sumter County was so profound that he did not even know that Hilary Clinton 

carried the County in the 2016 presidential election: “I doubt it.”  There was no reason to be 

surprised when, not only were the 2016 results available, but so were the results from 2008 and 

2012, which revealed that Barack Obama won Sumter County both times.  

 Plaintiff’s expert misunderstands not only Sumter County elections, but also the 

demography of the County. He testified that the decrease of white population in the County was 

“incremental a few tenths, maybe one.”  This is wrong by a factor of twenty times – white 

population has dropped 2.5% since 2010.   

Case 1:14-cv-00042-WLS   Document 162   Filed 12/28/17   Page 10 of 17



11 
 

 Here is why this guesswork and these errors matter: based on this flimsy foundation, 

Plaintiff asks this Court to find something that would be incomprehensible to the drafters of the 

Voting Rights Act: that the Court permanently consign the majority Black community in Sumter 

County to a minority board status given the presumed inability to win a majority in at-large 

elections.  Hard data reflecting actual circumstances would be required to justify what is an 

effective concession of defeat for the minority that is actually the majority.  

 But even if Plaintiff’s statistical analysis was correct, it would not support a finding by 

this Court that a Section 2 violation exists. Even after cherry picking 12 elections, Plaintiff’s 

expert could not escape the fact that the black community in Sumter County is able to elect its 

candidates of choice—and has elected its candidates of choice. A table in Dr. McBride’s report, 

Table 3, was apparently meant to show a dearth of electoral success for the African American 

community’s candidates of choice but, instead, it only highlights the inconsistencies and errors in 

his reports, failing to properly identify elections where candidates of choice won, and reveals that 

candidates of choice were elected in half of the elections analyzed. This is what Courts call an 

equal opportunity to elect. It exists right now in Sumter County.  

 So what did Plaintiff want this Court to look at instead?  Dr. McBride testified he added 

the 2004 Sheriff in response to the concurring opinion from the Eleventh Circuit. It is a bizarre 

choice as the sole countywide race for understanding current voting patterns in Sumter County. 

The 2004 Sheriff’s race had black and white candidates, however, the black candidate was a 

write-in candidate. Write-in candidates consistently lose elections because a write-in candidacy 

places the additional burdens on the voters to (1) know about the candidate, (2) know where on 

the ballot to place his or her name, and (3) spell that name with perfect accuracy. Write-in 

campaigns are especially unhelpful in an effort to assess polarized voting because there is no 
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way to know whether white voters did not vote for the write-in candidate because of his race or, 

alternatively, because they had no idea he was running. There was no testimony that any write-in 

candidate had ever won any election in Georgia, much less Sumter County. Moreover, Dr. 

McBride admitted that in running his analysis on this election he effectively ignored over 4,000 

of the 11,000 total votes which were cast as absentee ballots. Finally, Sumter County 

demographics and registered voters have changed in the past 13 years. As Dr. McBride agreed 

from the stand, an election from 2004 is simply less probative than, say, an election from 2016. 

This is the textbook definition of a special circumstance – an outlier which provides this court 

with no significant evidence on these elections.  

 Dr. McBride would have this Court rely on this outlier race to indicate that African 

Americans in Sumter County have less of an opportunity to elect their candidate of choice. There 

is more probative value to the elections excluded by Dr. McBride such as the 2016 race for Clerk 

of Superior Court; the votes for Congressman Sanford Bishop, an African American candidate 

whose district includes all of Sumter County; or elections for representatives to Georgia’s 

general assembly who represent all of Sumter County. Why were these elections excluded from 

Plaintiff’s analysis?   

 There were other problems with Dr. McBride’s numbers. As this Court noted in 2015, it 

cannot regard statistical calculations totaling more than 100% as reliable evidence. Even after 

this admonishment, Dr. McBride’s numbers in his supplemental report were plagued by this 

problem. The likely culprit was that he used an outdated method of calculating EI. As a defense, 

Plaintiff’s counsel waved a 20 year-old book in Court but that does not fix the numbers or make 

them any more reliable than they were in 2015. 
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 Defendant’s expert, Dr. Karen Owen, testified at length about the substantial number of 

errors in Dr. McBride’s reports, the patent selection bias baked into his analysis, the limited 

sample size of elections he analyzed, and the inconsistencies between Dr. McBride’s first and 

supplemental (corrected) reports. She testified that better turnout data used in the supplemental 

(corrected) report did not assuage her concerns. She testified as an expert in statistical 

methodology and political science that she could not have confidence in Dr. McBride’s 

conclusions as reported.  

3.  Plaintiff’s Proposal Does Not Prove That a Remedy Exists 

 The law is clear that, “along with determining whether the Gingles preconditions are 

met,” the Court “must find a reasonable alternative practice as a benchmark against which to 

measure the existing voting practice.” Holder v. Hall, 512 U.S. 874, 880 (1994). It is not enough 

to show that that the “lines could have been drawn elsewhere, nothing more.” Johnson v. De 

Grandy, 512 U.S. 997, 1015 (1994). Plaintiff did not meet this burden. 

 The Sumter black community is geographically concentrated in Americus. Plaintiff’s 

expert conceded that it is not possible to draw four majority-black districts in a seven-member 

plan without at-large districts. Plaintiff’s plan is three majority-black districts, but there are 

serious questions as to whether the new majority-black district, at 54% BVAP, could provide an 

opportunity to election, even if one accepts Dr. McBride’s analysis. Indeed, at trial, Dr. McBride 

told this Court that Plaintiff’s proposed plan cannot ensure that this new majority-black district 

would result in a third seat on the Board for candidates of choice of the African American 

community: “Honestly, it’s absolute guesswork based on whatever statistical methods that you 

use to arrive at the estimates.” Dr. McBride points to success of black-preferred candidates in 

districts with black majorities over 62% and 70%, but it is wild speculation that a district with a 
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far lower minority percentage would perform in the same fashion. That risk is exacerbated given 

that Dr. McBride only proposed one 54% seat, where the current plan has two, thus for every one 

opportunity to elect a black-preferred candidate that exists in Dr. McBride’s plan, the current 

plan offers two. This is almost certainly worse for the black community, but, at minimum, it 

shows only that the “lines could have been drawn elsewhere, nothing more.” De Grandy, 512 

U.S. at 1015. 

 Plaintiff’s proposed plan also is likely a violation of the 14th Amendment Equal 

Protection Clause because of the design and intent to sort voters on the basis of race, a racial 

gerrymander. Additionally, this would block the African American community an effective 

opportunity to elect a School Board majority, diluting their votes, and violating Section 2. 

Accepting as true most of McBride’s analysis, the only way to not provide the black community 

with an equal opportunity to elect a majority of its preferred School Board candidates would be 

to eliminate the two at-large seats and to pack black voters into three of seven board seats, as 

proposed by Plaintiffs. Plaintiff’s plan to sort white voters into four districts, and black voters 

into three is the only path that ensures that black voters cannot elect a majority on the School 

Board.  

4. Conclusion 

 Sumter County has a long history of racial discrimination and is still a divided 

community in various ways, as illustrated by Plaintiff’s witnesses’ testimony on separate black 

and white church congregations and Masonic organizations. However, sorting voters by race is 

an unlikely route to School Board candidates seeking support from black, white and Hispanic 

voters in Sumter County. 
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 As stated at the opening of the trial, the Defendant does not, nor could it dispute the ugly 

history of racial discrimination in Georgia and Sumter County. The testimony of Plaintiff’s 

witnesses provides this court with a vivid reminder of Sumter County race relations in the 1960 

and 1970’s. However, the testimony of Plaintiff’s witness Coley provides a clear example of 

change. He tells of campaigning and meeting former white classmates who had put him through 

“hell” but wanted to vote for him for the Sumter School Board. Changes happen – Sumter 

County has a majority of registered black voters, Hispanics are a significant minority, and black 

candidates regularly win a majority of votes countywide. These are changes Plaintiff seems to 

have missed. 

 History does provide needed context but does not need to be accepted as the sole 

definition of Sumter County today. The effects of discrimination remain but should not form the 

basis to remove the ability of a majority of Sumter voters, registered black citizens, from electing 

their preferred candidates in any countywide office. 
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s/ Katherine L. McKnight                     _ 
E. Mark Braden (pro hac vice) 
Katherine L. McKnight (pro hac vice) 
Richard B. Raile (pro hac vice) 
BAKER HOSTETLER LLP 
1050 Connecticut Avenue NW 
Washington, DC 20036 
(202) 861-1500 

 
ATTORNEYS FOR DEFENDANT SUMTER 
COUNTY BOARD OF ELECTIONS AND 
REGISTRATION 
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Katherine L. McKnight (pro hac vice) 
Richard B. Raile (pro hac vice) 
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