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FINDINGS OF FACT 

I. Nature of the Case 
 

1. This is a challenge to the method of electing members of the Board of Education 

in Sumter County, Georgia. (ECF 1.) 

2. Sumter County’s Board of Education consists of seven members, two of whom 

are elected at large within the county and five of whom are elected from single-member districts. 

(MUF ¶2.)1 

3. Elections for members of the Board of Education are nonpartisan and held at the 

nonpartisan general election in May of even-numbered years. (MUF ¶5.) 

4. Elections for members of the Board of Education are staggered on a 4-3 basis, 

with one at-large seat filled at each regular election. (MUF ¶6.) 

5. A majority vote is required for election. (MUF ¶3.) 

6. According to the 2010 Census, African Americans constitute 48.1% of Sumter 

County’s voting-age population. (MUF ¶7.) 

7. African Americans constitute a majority of the voting-age population in two of 

the five existing school-board districts. (MUF ¶8.)  They represent 62.7% of the voting-age 

population in District 1 and 70.6% of the voting-age population in District 5.  (PX 6 at 000127: 

McBride Supplemental Report.)2 

                                                
1 Citations to “MUF” refer to Exhibit A – Material Undisputed Facts which were attached to the 
parties’ proposed pretrial order, which was submitted to the Court on November 17, 2017, and 
expressly adopted in ECF 134. 
2 Citations to “PX” refer to the plaintiff’s trial exhibits. (ECF 153.) Page number citations refer 
to the sequential Bates number printed at the bottom of each page. 
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8. The plaintiff, Mathis Kearse Wright, Jr., contends that the current election plan’s 

two at-large seats and high concentration of African-American voters in Districts 1 and 5 dilute 

African-American voting strength in violation of Section 2 of the Voting Rights Act of 1965, as 

amended, 52 U.S.C. § 10301. (ECF 1.) 

II. The Parties 

 
9. Plaintiff Mathis Kearse Wright, Jr. is an African-American resident and registered 

voter in Sumter County. (MUF ¶1.) 

10. The defendant Sumter County Board of Elections and Registration was 

established by state law in 2001 and is responsible for conducting elections for members of the 

Sumter County Board of Education. Act No. 87, 2001 Ga. Laws 3865. 

III. Procedural History 

 
11. Wright filed this action pro se on March 7, 2014, along with a motion for a 

preliminary injunction seeking to prevent the County from implementing House Bill 836.  

(ECF 1.) 

12. On April 3, 2014, this Court denied Wright’s motion for a preliminary injunction. 

(ECF 17.)  

13. Wright then obtained counsel. (ECF 22.) 

14. On July 14, 2015, following a period of discovery, the Court granted the 

defendant’s motion for summary judgment and granted judgment in its favor. (ECF 62, 63.)  

15. A year later, on July 28, 2016, that order and judgment were reversed on appeal. 

(ECF 71.) The court of appeals concluded, among other things, that this Court had improperly 

Case 1:14-cv-00042-WLS   Document 169   Filed 01/12/18   Page 12 of 127



 

 3 

weighed district elections held under Sumter County’s prior election plan more heavily than the 

2014 at-large elections held under the current plan in which the minority-preferred candidates 

did not win. (ECF 71 at 6.)  The court of appeals also held that the Court had improperly ignored 

the possibility that the current plan’s majority-vote requirement may add to the dilutive effect of 

the at-large elections. (ECF 71 at 5.) 

16. The Court subsequently reopened discovery at the parties’ request. (ECF 76.) 

17. Following additional discovery, Wright filed a motion for summary judgment or, 

in the alternative, for partial summary judgment. (ECF 89.)  He also filed a motion to exclude the 

testimony of the defendant’s expert witness, Dr. Karen L. Owen. (ECF 88.)   

18. The County did not move for summary judgment but did file a motion to exclude 

a portion of the testimony of the plaintiff’s expert witness, Dr. Frederick G. McBride. (ECF 106.) 

19. On October 26, 2017, the Court granted partial summary judgment in Wright’s 

favor.  (ECF 125.)  Specifically, the Court concluded that the African American community in 

Sumter County is sufficiently large and geographically compact to constitute a majority in an 

additional single-member district, satisfying the first Gingles factor.  (ECF 125 at 20.) The Court 

also concluded the following material facts are undisputed and will be treated as established in 

the case: (1) Sumter County uses a majority-vote requirement; (2) no African American has been 

elected to an at-large seat on the school board under the challenged plan; and (3) no African 

Americans have been elected in school board districts except where African Americans 

constitute a majority of the voting-age population. (Id.)  The Court denied both motions to 

exclude the opposing party’s expert.  (Id.) 
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20. The Court held a trial on the merits over four days in December 2017, and 

allowed the parties to submit evidence, testimony, and written arguments.  (ECF 144, 145, 146, 

148, 161, 162, and 163.) 

IV. History of Elections for the Sumter County Board of Education  

21. Before passage of the Voting Rights Act, members of the Sumter County Board 

of Education were appointed by the Sumter County grand jury. See Edge v. Sumter Cty. Sch. 

Dist., 775 F.2d 1509, 1510 (11th Cir. 1985). 

22. In 1964, the General Assembly provided that the Board of Education would 

consist of seven members elected from four single-member districts, one two-member district, 

and one member elected at-large. (PX 266: Act No. 17, 1968 Ga. Laws 2065.) See Edge v. 

Sumter Cty. Sch. Dist., 541 F. Supp. 55, 56 (M.D. Ga. 1981). 

23. In 1972, the Board of Education’s election districts were declared 

unconstitutionally apportioned in Carter v. Crenshaw, C.A. No. 768 (M.D. Ga., 1972). See Edge 

v. Sumter Cty. Sch. Dist., 541 F. Supp. 55, 56 (M.D. Ga. 1981). 

24. In 1973, the Georgia General Assembly provided for at-large elections for the 

entire Board of Education. (PX 268: Act No. 35, 1973 Ga. Laws 2127.)  

25. The 1973 legislation was submitted to the Department of Justice for preclearance 

under Section 5 of the Voting Rights Act, but the Attorney General objected to the law because it 

would “have a racially discriminatory effect.”  (Ex. 243: Letter from J. Stanley Pottinger, 

Assistant Attorney General, to Henry L. Crisp.) 

26. Despite the objection, the Board of Education continued to hold at-large elections.   

See Edge v. Sumter Cty. Sch. Dist., 541 F. Supp. 55, 56 (M.D. Ga. 1981). 

Case 1:14-cv-00042-WLS   Document 169   Filed 01/12/18   Page 14 of 127



 

 5 

27. In 1981, a three-judge district court held that the Board of Education’s continued 

use of the at-large election plan violated Section 5 of the Voting Rights Act and enjoined the 

Board from further use of the discriminatory plan. See Edge v. Sumter Cty. Sch. Dist., 541 F. 

Supp. 55, 57 (M.D. Ga. 1981).  

28. The Board appealed the district court’s decision and the Supreme Court affirmed.  

See Sumter Cty. Sch. Dist. v. Edge, 456 U.S. 1002 (1982). 

29. On remand to the district court, the Board adopted a new election plan consisting 

of six single-member districts and one at-large seat.   The Board submitted it to the Attorney 

General for preclearance, but the Attorney General objected on the grounds that it would have a 

discriminatory effect and the evidence “suggests that the submitted plan was designed with the 

purpose of minimizing minority voting strength in the school district.”  (PX 244: Letter from 

Wm. Bradford Reynolds, Assistant Attorney General, to Henry L. Crisp.) 

30. In 1983, the Board adopted another new election plan.  That plan also consisted of 

six single-member districts and one at-large seat.  The Board submitted the plan to the Attorney 

General for preclearance, but again the Attorney General objected on the grounds that the plan 

had a discriminatory result and because the Department of Justice was unable to conclude “in 

light of the continuing exclusion of effective participation by black citizens and their 

representatives in the redistricting process, that this discriminatory result was unintended.”  

(PX 245: Letter from Wm. Bradford Reynolds, Assistant Attorney General, to Henry L. Crisp.) 

31. Following the objections in 1982 and 1983, the district court adopted a remedial 

plan of its own consisting of all single-member districts.  Local residents appealed the plan, and 

the Eleventh Circuit vacated it, holding that the District Court had failed to determine whether 

the plan would comply with Section 2 of the Voting Rights Act. In reaching that decision, the 
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Eleventh Circuit observed that, as of November 1985 “[n]o black person has ever served on the 

county school board.” See Edge v. Sumter Cty. Sch. Dist., 775 F.2d 1509, 1510 (11th Cir. 1985). 

32. On remand in 1986, the parties agreed on a new plan using six single-member 

districts and one at-large seat.   Three of the districts were majority black, with 66.57%, 64.49%, 

and 57.26% black populations. That plan was precleared by Attorney General and adopted by the 

court on October 9, 1986. (PX 246: Consent Order; PX 247: Supplemental Order.) 

33. Following the 1990 Census, the Georgia General Assembly adopted a new 

election plan consisting of seven single-member districts. (PX 267: Act No. 77, 1992 Ga. Laws 

5171.) 

34. In 1994, in order to accommodate the consolidation of the Sumter County Schools 

with the Americus City Schools, the Georgia General Assembly adopted a new election plan 

consisting of nine single-member districts.  (PX 269: Act No. 294, 1994 Ga. Laws 5108.) 

35.  Following the 2000 Census, the Georgia General Assembly adopted another new 

election plan consisting of nine single-member districts.  (PX 270: Act No. 469, 2002 Ga. Laws 

3977.)   According to data from the 2000 Census, that plan contained four districts in which 

African Americans made up a majority of the voting-age population.  (PX 28 at 04371: Section 5 

Submission 2011-4261.) 

36. By the end of the decade, the board had five white members and four black 

members.  (PX 34.) 

37. In the summer of 2010, before the 2010 school-board elections, the Board of 

Education began to discuss redistricting and the possibility of downsizing.  (PX 248 at 045935.)   

38. In June 2010, the board approved a vote to reduce the size of the board to five or 

seven, with details to be worked out later.  The vote was along racial lines, with all of the white 
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members in favor and the black members opposed.  (PX 248 at 045935; Trial Tr. vol. 3, 39:10-

18 (Busman).) 

39. Then, in the general election held on November 2, 2010, an African-American 

candidate, Kelvin Pless, defeated a white incumbent, Donna Minich, in District 3.  (PX 34: 

Summary of Election Data.)  District 3 had begun the decade as a majority-white district (PX 28 

at 043731), but minorities became the majority of the district’s voting-age population by the time 

of the 2010 Census (PX 28 at 043755).  Pless’ election swung the racial makeup of the Board of 

Education from five white and four black members to four white and five black members. 

(PX 34.) 

40. On December 9, 2010, before the new African-American board member took 

office, the lame-duck board voted to approve a resolution that called for the legislature to reduce 

the size of the board to seven, with five single-member districts and two at-large seats.  (PX 248 

at 045935; DX 11.) 

41. Dr. Michael Busman, who is white and was the Board’s Chair at the time, 

testified at trial that he wasn’t aware of any opposition to the resolution, which passed 

unanimously.  (Trial Tr. vol. 3, 17:14-16 (Busman).) But the minutes of the meeting do not 

accurately describe the resolution, mentioning only the size reduction and not the at-large seats, 

and African-American board members testified credibly that they did not knowingly vote to 

support the addition of two at-large seats.  (PX 248 at 045935; DX 11; Trial Tr. vol. 2, 144:14-

17, 154:1-156:16 (Alice Green); Trial Tr. vol. 2, 174:2-21 (Edith Green).) 

42. On March 11, 2011, the Georgia General Assembly adopted legislation reducing 

the size of the Board of Education from nine to seven members, with five to be elected from 
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single-member districts and two to be elected at large within the county. The Governor signed 

the bill on May 12.  (PX 271: Act No. 184, 2001 Ga. Laws 4020.) 

43. On July 31, 2011, the incumbent in District 7, who was not African American, 

resigned his seat. (PX 29 at 043817: Section 5 Submission 2011-3249.) Michael Lewis, an 

African-American, was appointed to fill the seat, bringing the racial makeup of the Board of 

education to three white and six black members.  (Trial Tr. vol. 2, 143:21-144:8, Dec. 12, 2017.) 

44.  On August 31, 2011, the Georgia General Assembly redrew the boundaries of the 

Board’s five single-member districts to reflect the 2010 Census.  The Governor signed the bill on 

September 21.  (PX272: Act No. 7EX, 2011 Ga Laws. 280 (Extraordinary Sess.).)  

45. The Board submitted both of the 2011 laws to the Attorney General for 

preclearance under Section 5 of the Voting Rights Act. (PX 28; PX 29.) 

46. On January 3, 2012, the Department of Justice reached the conclusion that the 

information submitted by the Board was insufficient to permit the Attorney General to determine 

whether the changes “have neither the purpose nor will have the effect of denying or abridging 

the right to vote on account of race, color, or membership in a language minority group, as 

required by Section 5.”  (PX 28 at 043756.) The Department asked the Board to submit 

additional information, including election returns and the factual basis for the Board’s conclusion 

that the changes would not result in a retrogression in the level of minority voting strength in the 

school district.  (PX 28 at 043756-57.)  

47. On January 12, 2012, the majority-black Board of Education voted to endorse a 

change from the five-two plan to seven single-member districts.   (Trial Tr. vol. 3, 22:23-23:7 

(Busman).). 
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48. On January 18, 2012, a majority of the Board of Education voted to withdraw its 

preclearance submissions.  (PX 28 at 043761.) This had the effect of leaving the prior election 

plan (with nine single-member districts) in place.  But that plan was malapportioned under the 

2010 Census.  (PX 28 at 043755.) 

49. In May 2012, a resident of Sumter County challenged the malapportioned nine-

member plan in federal Court, arguing that its continued use violated the one-person-one-vote 

standard of the Equal Protection Clause.  See Complaint, Bird v. Sumter County Board of 

Education, 1:12-cv-76-WLS (M.D. Ga. May 22, 2012).     

50. In June 2012, this Court granted the plaintiff’s motion for a preliminary injunction 

and thereby canceled the 2012 elections for members of the Board of Education.  See Order, Bird 

v. Sumter County Board of Education, 1:12-cv-76-WLS (M.D. Ga. June 21, 2012). Board 

members whose terms were set to expire after the 2012 elections held over. 

51. On June 25, 2013, the Supreme Court struck down Section 4 of the Voting Rights 

Act in Shelby County v. Holder, 570 U.S. 2 (2013).  This decision had the effect of relieving all 

covered jurisdictions, including the Board of Education, from complying with the preclearance 

requirements in Section 5 of the Voting Rights Act.   

52. This Court then ruled that the Shelby County decision made the 2011 plan 

effective retroactively to the date on which the Governor signed it and therefore dismissed the 

2012 lawsuit against the malapportioned nine-member plan. See Order, Bird v. Sumter County 

Board of Education, 1:12-cv-76-WLS (M.D. Ga. Oct. 28, 2013). 

53. On February 17, 2014, the Georgia General Assembly adopted House Bill 836.  It 

reduced the number of seats on the Board of Education from nine to seven, with five members 

elected from single-member districts and two members elected at large.  The five districts are 
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identical to those in the 2011 plan.  The legislation also moved school board elections from the 

November general election to the nonpartisan general election held in May.  House Bill 836 also 

provided for a special election to elect four members of the Board from Districts 1, 2, 4 and 6 as 

those districts existed under the nine-member plan.  Members elected at that special election 

were to serve only until December 31, 2014.  The Governor signed House Bill 836 into law on 

February 25, 2014, and it went into effect on the same day.  (PX 26: Act No. 346 (House Bill 

836), 2014 Ga. Laws 3503.) 

V. The First Gingles Factor: Numerosity and Compactness 

54. The plaintiff’s expert witness, Dr. Frederick G. McBride, included an illustrative 

redistricting plan in his report. (PX 6 at 000128-30.) 

55. In drawing the plan, McBride made every effort to create a “least change” plan, 

retaining the boundaries of the existing plan as much as possible. (PX 6 at 000128.) 

56. The plan complies with the one-person-one-vote principle, the Voting Rights Act, 

and with traditional redistricting criteria, including compactness, contiguity, respect for 

communities of interest, and respect for political boundaries.  (PX 6 at 000128.) 

57. Core areas of Andersonville, Leslie-DeSoto, Americus, and Plains remain intact 

within separate districts, with splits made only to accommodate population equality and other 

traditional redistricting principles.  (PX 6 at 000130.) 

58. McBride also tried to keep areas around certain landmarks together.  The 

Andersonville Civil War Village remains intact within District 1. The Brickyard Plantation and 

RV Park remains intact within District 4.  The Jimmy Carter National Historic Site remains 

whole within the core area of Plains.  The Habitat for Humanity Global Village and Discovery 

Center remains situated in District 5.  And the Koinonia Farm, a Christian community 
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established in 1942 that challenged racism, militarism, and materialism, remains whole and 

within District 3.  (PX 6 at 000130.) 

59. The illustrative plan contains seven single-member districts, three of which have a 

black voting-age majority.  (PX 6 at 000129.) 

60. The demographics of the districts are summarized in the following table: 

Table 1 
Population and Voting-Age Population in the Plaintiff’s Illustrative Plan 

District 
Total 

Population 

Deviation 
from Ideal 

District 
Size 

Percent 
Population 
Deviation 

Voting Age 
Population 

White 
Voting 

Age 
Population 

Percent 
White 

Voting Age 
Population 

Black 
Voting Age 
Population 

Percent 
Black 

Voting Age 
Population 

1 4,663 -25 -0.5 3,290 1,083 32.9 2,120 64.4 

2 4,686 -2 0.0 3,636 2,446 67.3 957 26.3 

3 4,675 -13 -0.3 3,575 1,924 53.8 1,476 41.3 

4 4,677 -11 -0.2 3,797 1,999 52.6 1,457 38.4 

5 4,703 15 0.3 3,279 717 21.9 2,472 75.4 

6 4,693 5 0.1 3,336 1,293 38.8 1,818 54.5 

7 4,772 34 0.7 3,605 1,975 54.8 1,490 41.3 

Source: PX 6 at 000129 

 

61. In its response to the plaintiff’s motion for summary judgment, the defendant did 

not dispute that Wright had established numerosity and compactness. (ECF 125 at 16.)  

62. For that reason, the Court granted partial summary judgment on the first Gingles 

factor, finding that the African-American community in Sumter County is sufficiently large and 

geographically compact to constitute a majority of the voting-age population in an additional 

single-member district. (MUF ¶9; ECF 125 at 16.) 

63. In its closing argument, the County asserted for the first time that the plaintiff’s 

illustrative plan is a racial gerrymander.  (ECF 162 at 14.) The County did not raise this 

argument at the summary-judgment stage.  (ECF 95.) It did not include this argument among its 

contentions in the pretrial order.  (ECF 134.)  And it did not present any evidence to support this 
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argument at trial.  The only evidence on this point in the current record is found in Dr. McBride’s 

reports, which indicate that the plan is not bizarre on its face and that Dr. McBride did not 

subordinate traditional redistricting principles to racial considerations when drawing the plan.  

(PX 6, DX 6.)  As a result, the Court reaffirms its finding that Wright has satisfied the first 

Gingles factor. 

VI. The Second Gingles Factor: Minority Political Cohesiveness 

A. Dr. McBride’s Racial Bloc Voting Analysis 

64. Wright relies on a racial bloc voting analysis of Sumter County elections 

performed by his expert, Dr. Frederick G. McBride, and contained in McBride’s supplemental 

report.  (PX 6 at 000130-44.) 

65. Dr. McBride has a doctorate in Political Science from Clark Atlanta University.  

His work has focused on quantitative and qualitative research in redistricting and voting rights.  

He has drawn and evaluated redistricting plans, performed racially polarized voting studies, 

performed demographic analysis, and presented at redistricting hearings for over 100 

jurisdictions in 22 states, and the District of Columbia.  (PX 6 at 000125; PX 1: McBride 

Curriculum Vitae; Trial Tr. vol. 1, 23-28, Dec. 11, 2017.) 

66. McBride’s analysis in this case used three statistical methods to estimate the 

voting patterns of black and white voters in Sumter County: (1) homogeneous precinct analysis; 

(2) bivariate ecological regression analysis; and (3) Ecological Inference (or “EI,” also known as 

“King’s Method” after its inventor, Dr. Gary King).   (PX 6 at 000131-32; Trial Tr. vol. 1, 38-

39.)  

67. All three methods have been accepted by the courts as reliable for use in voting 

cases, and their reliability is not at issue here. See, e.g., Thornburg v. Gingles, 478 U.S. 30, 53 
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n.20 (1986) (discussing ecological regression and homogeneous precinct analysis); Justin de 

Benedictis-Kessner, Evidence in Voting Rights Litigation: Producing Accurate Estimates of 

Racial Voting Patterns, 14 Election L.J. 361 (2015) (collecting cases in which the courts relied 

on the EI method). (Trial Tr. vol. 1, 39-40; Trial Tr. vol. 3, 207:21-208:3, 210:5-9, Dec. 13, 

2017.) 

68. There is also no dispute that the EI method is currently the “gold standard” for use 

in racial bloc voting analyses, so the Court will focus on the results of Dr. McBride’s EI analyses 

unless otherwise noted.  (Trial Tr. vol. 1, 40:7; Trial Tr. vol. 3, 208:3.) 

69. The data for Dr. McBride’s analysis consisted of precinct election returns and 

racial turnout data from the Georgia Secretary of State.  (PX 6 at 000133; PX 18-24; Trial Tr. 

vol. 1, 40-58.)  

70. There is no dispute as to the data used in Dr. McBride’s analysis. (Trial Tr. vol. 3, 

209:2-8.) 

71. Dr. McBride analyzed a total of 12 Sumter County elections in his supplemental 

report.  These included all three general elections and one runoff election held under House Bill 

836 for the at-large seats on the Board of Education, plus a variety of other local elections. (PX 6 

at 000134-35.) 

72. The complete results of Dr. McBride’s analysis are presented in Appendix 1. 

(PX 10-15.) 

73. Dr. McBride’s analysis shows that African-American voters have been highly 

cohesive in all of the at-large elections held under House Bill 836. They have supported a single 

candidate with 89 percent or more of their votes in those contests, including the one election that 

went to a runoff. (PX 10; Trial Tr. vol. 1, 62-76 (McBride).) 
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74. African-American voters were highly cohesive in the May 24, 2016, general 

election for an at-large seat on the Board of Education held under the HB836 plan.  They 

supported a single African-American candidate, Michael Coley, with an estimated 93.6% of their 

votes. (PX 10; Trial Tr. vol. 1, 67-68 (McBride).)  

75. African-American voters were highly cohesive in the July 22, 2014, runoff 

election for an at-large seat with a two-year term on the Board of Education held under the 

HB836 plan. They supported a single African-American candidate, Michael Coley, with an 

estimated 99.5% of their votes. (PX 10; Trial Tr. vol. 1, 74-76 (McBride).) 

76. African-American voters were highly cohesive in the May 20, 2014, general 

election for an at-large seat with a two-year term on the Board of Education held under the 

HB836 plan. They supported a single African-American candidate, Michael Coley, with an 

estimated 89.1% of their votes. (PX 10; Trial Tr. vol. 1, 68-71 (McBride).) 

77. African-American voters were highly cohesive in the May 20, 2014, general 

election for an at-large seat with a four-year term on the Board of Education held under the 

HB836 plan. They supported a single African-American candidate, Kelvin Pless, with an 

estimated 96.7% of their votes. (PX 10; Trial Tr. vol. 1, 72-73 (McBride).) 

78. These cohesion estimates meet or exceed those found to constitute cohesion in 

Gingles, and the defendant’s own expert characterized them as showing high levels of political 

cohesion. (Trial Tr. vol. 4, 16:2-9; 20:4-7; 22:16-18; 88:8-15 (Owen).) 

79. The other elections in Dr. McBride’s analysis also show cohesion, but they are 

less probative of voting patterns in the at-large elections than are the at-large elections 

themselves. Some of those elections are less probative because, for example, they cover only a 

small slice of the electorate that votes in the at-large elections. Others are less probative because 
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they took place long ago or on an altogether different election day. Still others are less probative 

because they did not offer voters a racial choice among the candidates. Even so, they show 

political cohesion that is consistent with Dr. McBride’s findings in the at-large elections.  

(PX 11-15; Trial Tr. vol. 1, 76-93 (McBride).) 

80. In the district elections held under House Bill 836, for example, Dr. McBride’s 

analysis shows high levels of political cohesion in all four of the elections where black voters 

had the opportunity to vote for a black candidate. (PX 11.)  

81. African-American voters were highly cohesive in the May 20, 2014, general 

election for a seat on the Board of Education held under the HB836 plan in District 1. They 

supported a single African-American candidate, Alice Green, with an estimated 94.2% of their 

votes. (PX 11; Trial Tr. vol. 1, 76-79 (McBride).) 

82. African-American voters were highly cohesive in the May 20, 2014, general 

election for a seat on the Board of Education held under the HB836 plan in District 2. They 

supported a single African-American candidate, Sarah Pride, with an estimated 99.3% of their 

votes. (PX 11; Trial Tr. vol. 1, 79-81 (McBride).) 

83. African-American voters were highly cohesive in the May 20, 2014, general 

election for a seat on the Board of Education held under the HB836 plan in District 3. They 

supported a single African-American candidate, Willa Fitzpatrick, with an estimated 92.3% of 

their votes. (PX 11; Trial Tr. vol. 1, 81-82 (McBride).) 

84. African-American voters were highly cohesive in the May 20, 2014, general 

election for a seat on the Board of Education held under the HB836 plan in District 5. They 

supported a single African-American candidate, Edith Green, with an estimated 85.3% of their 

votes. (PX 11; Trial Tr. vol. 1, 82-84 (McBride).) 
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85. These district elections are relevant to the issue of political cohesion in the at-

large elections at issue in this case, but they are less probative than the at-large elections 

themselves because each of them covers only a fraction of the county as a whole. (Trial Tr. vol. 

1, 76-93 (McBride).) 

86. Overall, they strongly support a finding that African Americans in Sumter County 

are politically cohesive. (PX 11.) 

87. Dr. McBride’s analysis shows less cohesion in the one district election that did 

not include any black candidates. (PX 12.) 

88. African-American voters were somewhat cohesive in the May 20, 2014, general 

election for a seat on the Board of Education held under the HB836 plan in District 4. They 

supported a single white candidate, Rick Barnes, with an estimated 53.9% of their votes. (PX 12; 

Trial Tr. vol. 1, 132-34 (McBride).) 

89. This district election is relevant to the issue of political cohesion, but it is much 

less probative than the at-large elections held under House Bill 836 because it covers only a 

fraction of the county as a whole and because it did not offer voters a racial choice.  (Trial Tr. 

vol. 1, 132-34 (McBride).) 

90. Nonetheless, it supports a finding that African Americans in Sumter County are 

politically cohesive. (PX 12.) 

91. Dr. McBride’s analysis shows a remarkable level of cohesion in support of an 

African-American write-in candidate in the 2004 sheriff’s race, which was the only other 

contested at-large general election in Sumter County that included black candidates in at least the 

last 15 years. (PX 13; Trial Tr. vol. 1, 84-88 (McBride).) 
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92. African-American voters were highly cohesive in the November 2, 2004, general 

election for Sumter County Sheriff. They supported a single African-American candidate, 

Nelson Brown, with an estimated 96.5% of their votes. (PX 13; Trial Tr. vol. 1, 84-88 

(McBride).) 

93. This election is somewhat relevant to the issue of political cohesion, but it is 

much less probative than the at-large elections held under House Bill 836 because: (1) it was a 

partisan election; (2) it took place on a different election day than the elections at issue in this 

case; (3) it was for a different office than the elections at issue in this case; (4) it took place a 

long time ago; and (5) it involved a write-in candidate who received significant support.  (Trial 

Tr. vol. 1, 84-88 (McBride).) 

94. Nonetheless, it strongly supports a finding that African Americans in Sumter 

County are politically cohesive. (PX 13.) 

95. Dr. McBride’s analysis shows that African-American voters were highly cohesive 

in the November 2, 2010, general election for a seat on the Board of Education held under the 

prior plan in District 3. They supported a single African-American candidate, Kelvin Pless, with 

an estimated 94.0% of their votes. (PX 14; Trial Tr. vol. 1, 88-90 (McBride).) 

96.   This election is somewhat relevant to the issue of political cohesion, but it is 

much less probative than the at-large elections held under House Bill 836 because: (1) it covers 

only a fraction of the county as a whole; (2) it took place on a different election day than the 

elections at issue in this case; (3) it took place under a different election plan; and (4) it took 

place seven years ago.  (Trial Tr. vol. 1, 88-90 (McBride).) 

97. Nonetheless, it strongly supports a finding that African Americans in Sumter 

County are politically cohesive. (PX 14.) 

Case 1:14-cv-00042-WLS   Document 169   Filed 01/12/18   Page 27 of 127



 

 18 

98. Finally, Dr. McBride’s analysis also shows that African-American voters were 

politically cohesive in the March 18, 2014, special election for a seat on the Board of Education 

held under the prior plan in District 6. They supported a single African-American candidate, 

Sarah Pride, with an estimated 68.0% of their votes. (PX 15; Trial Tr. vol. 1, 90-93 (McBride).) 

99. This special election is somewhat relevant to the issue of political cohesion, but it 

is much less probative than the at-large elections held under House Bill 836 because: (1) it 

covers only a fraction of the county as a whole; (2) it took place on a different election day than 

the elections at issue in this case; (3) it took place under a different election plan; and (4) it was a 

special election held under unusual circumstances.  (Trial Tr. vol. 1, 90-93 (McBride).) 

100. Nonetheless, it does support a finding that African Americans in Sumter County 

are politically cohesive. (PX 14.) 

101. Taken altogether, the results of Dr. McBride’s analyses support a finding that in 

Sumter County, the African-American community usually and consistently votes for the same 

candidate. (PX 10-15; Trial Tr. vol. 1, 62-93 (McBride).) 

B. Dr. Owen’s Criticism of Dr. McBride’s Analysis 

102. The County offered no statistical analysis.  Instead, it relies on the testimony of its 

expert witness, Dr. Karen L. Owen, who opined that none of Dr. McBride’s statistical analyses 

are reliable.  (Trial Tr. vol. 3, 207:17-208:5 (Owen).) 

103. Dr. Owen’s experience with the statistical methods used in voting cases is limited. 

(ECF 137.) 

104. In fact, she admitted at trial that she had never once performed a racial bloc voting 

analysis.  (Trial Tr. vol. 3, 129:1-4 (Owen).) 
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105. In this case, Dr. Owen did not conduct any statistical analysis of her own. (Trial 

Tr. vol. 4, 53:9-13 (Owen).) 

106. She did not criticize Dr. McBride’s application of homogeneous precinct analysis, 

bivariate ecological regression analysis, or ecological inference, nor did she suggest better tools 

to apply.  (Trial Tr. vol. 4, 76:22-77:23 (Owen).)  

107. She did not did not identify any elections that she thought Dr. McBride should 

have analyzed but did not. (Trial Tr. vol. 4, 77:24-78:11 (Owen).) 

108. Dr. Owen reviewed the standard errors that Dr. McBride reported for his EI 

analyses and did not find any that were substantively large.  (Trial Tr. vol. 3, 211:16-214:8 

(Owen); Trial Tr. vol. 4, 75:9-76:2 (Owen).)  

109. Dr. Owen acknowledged that Gary King has identified a number of potential 

pitfalls with his ecological inference technique, but she did not examine any of Dr. McBride’s 

statistical output or data to determine whether it suffered from any of those pitfalls.  (Trial Tr. 

vol. 4: 60:2-63:17 (Owen).) 

110. Dr. Owen also acknowledged that Gary King has identified a number of 

diagnostic tools that a researcher can use to identify any pitfalls in an analysis, but she did not 

run any of those diagnostic tools. (Trial Tr. vol. 4, 63:18-76:2 (Owen).) 

111. Dr. Owen offered three general criticisms of Dr. McBride’s analysis, but those 

criticisms are unpersuasive.  

112. First, Dr. Owen asserted that Dr. McBride’s ecological inference analysis is 

unreliable because of alleged “inconsistencies” between the estimates he produced in his initial 

report using voting-age population data and the estimates he produced in his supplemental report 

using actual turnout data. (Trial Tr. vol. 4, 99:8-100:8.) 
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113. This criticism is largely beside the point because the analysis in McBride’s 

supplemental report has superseded the analysis contained in his original report. Wright does not 

rely on the original analysis in any way.  It is only in evidence because the County offered it.  

(DX 6.).   

114. In addition, Dr. Owen conceded that actual turnout data is better than voting-age 

population data for purposes of conducting a racial bloc voting analysis, and she further admitted 

that, if she were reanalyzing elections with turnout data that she had previously analyzed with 

voting-age population data, she, too, would rely on the analysis that used turnout data.  (Trial Tr. 

vol. 3, 209:14-210:4.)  Notably, Dr. Owen did not claim that analyses produced with turnout data 

should be identical to analyses produced with voting-age population data. 

115. Dr. McBride explained why the actual turnout data produced slightly different and 

better estimates in this case: because black voters actually turned out to vote in lower numbers 

than their share of the voting-age population, the ecological inference estimates produced with 

voting-age population data systematically overestimated the black share of the turnout. The 

voting-age population data therefore produced estimates that essentially mistook some white 

voters for black voters. The estimates produced with turnout data, which are the estimates on 

which Wright relies, do not have that issue. (Trial Tr. vol. 4, 133:8-138:15.) 

116. As a result, the Court is not persuaded that the differences between Dr. McBride’s 

racial bloc voting estimates produced with voting-age population data and those produced with 

actual turnout data undermine the reliability of the latter in any way. 

117. Second, Dr. Owen asserted that Dr. McBride’s ecological inference analysis is 

unreliable because, in a few instances, the sum of his estimates of black or white support for the 

candidates in a single election exceeded 100 percent. (Trial Tr. vol. 3, 150:1-152:4.) 
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118. On direct examination, Dr. Owen claimed that the ecological inference technique 

inherently constrains the sum of all estimates to 100 percent, so any estimates that sum over 100 

percent must be unreliable.  (Trial Tr. vol. 3, 151:20-151:4.) 

119. But on cross examination, Owen backed away from that assertion (Trial Tr. 

vol. 4, 50:9-15) and could not identify any authority for her claim (Trial Tr. vol. 4, 57:13-59:2).   

120. Dr. Owen also admitted that she had previously testified that ecological inference 

estimates will sometimes sum over 100 when using the EZI software program, written by Gary 

King himself, that Dr. McBride used to produce his EI estimates.  (Trial Tr. vol. 4, 55:10-57:12.)   

121. Dr. Owen did not take issue with the validity of the EZI software, though she 

stated repeatedly that she does not use it. (Trial Tr. vol. 4, 53:14-17; 54:1-3; 55:18-20.)  

122. She conceded that the software is still available for download on Gary King’s 

website, and she was not aware of any indication from King that researchers should no longer 

use it.  (Trial Tr. vol. 4, 114:17-23.)   

123. She did claim, however, that she could not download the software to her computer 

because it requires an old version of the Windows operating system.  (Trial Tr. 90:22-91:4.)  

124. On rebuttal, Dr. McBride noted that he runs EZI on the Windows 10 operating 

system.  (Trial Tr. vol. 4, 127-28.) 

125. Dr. McBride explained that ecological inference establishes bounds between zero 

and 100 for the estimates of black or white support for an individual candidate, but it does not 

constrain the sum of those estimates to 100 percent.  (PX 17 at 000181-84 (McBride Rebuttal 

Report); Trial Tr. vol. 1, 94:9-95:20, 162:13-164:12.) 

126. Dr. McBride was able to explain why EZI sometimes produces estimates that sum 

over 100. (PX 17 at 000181-84 (McBride Rebuttal Report); Trial Tr. vol. 1, 94:9-97:2) 
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127. He pointed out that Gary King addresses this issue in chapters 8 and 15 of his 

seminal book on the ecological inference technique and does not consider it a reason to throw the 

estimates out. (Trial Tr. vol. 4, 128:12-130:12.) 

128. And Dr. McBride observed that other experts in the field rely on EI estimates 

even when they sum over 100 percent.  (Trial Tr. vol. 1, 98:11-100:11.) 

129. Considering the testimony of both experts, the Court is not persuaded that EI 

estimates produced with the EZI software are necessarily unreliable if they sum over 100 percent 

for all of the candidates in a particular election.  Dr. Owen’s testimony on this issue was not 

credible and appeared instead to reflect her admitted lack of experience with the EZI software.  

She ultimately did not dispute the validity of EZI, and she did not refute Dr. McBride’s 

testimony that other researchers in the field rely on estimates that sum over 100.    

130. Third, Dr. Owen complained of bias in Dr. McBride’s selection of which 

elections to include in his analysis and which to exclude.  (Trial Tr. vol. 3, 145:13-146:7.) 

131. Specifically, she criticized Dr. McBride for excluding three elections from his 

supplemental report that he had previously included in his original report.  These were district 

elections for seats on the school board held under the prior plan in 2002, 2006, and 2008. (DX 5 

at 7.) 

132. Dr. McBride explained that he did not include those elections in his supplemental 

report because he was not able to obtain the better-quality turnout data that he would have 

needed to re-analyze them.  (PX 17 (McBride Rebuttal Report) at 000180; Trial Tr. vol. 1, 60:1-

61:12.) 
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133. Dr. Owen did not refute Dr. McBride’s claim that turnout data was unavailable 

for those elections, nor did she explain how their exclusion biased the conclusions in Dr. 

McBride’s supplemental report.   

134. In fact, the EI estimates from Dr. McBride’s original report indicate that African-

American voters supported a single African-American candidate with 93.3% of their votes in 

2008 and 93.4% of their votes in 2006.  (DX 6 at 50-51.)  In 2002, African-American voters split 

their votes among the three candidates, two of whom were African American.  (DX 6 at 52.) 

These three elections, taken together, therefore would not weigh against a finding of political 

cohesion even if Dr. McBride had included them in the supplemental report upon which Wright 

now relies. 

135. The Court finds this criticism of Dr. McBride’s work unpersuasive.  Both experts 

agree that turnout data is better than voting-age population data for use in racial bloc voting 

analyses and that turnout data is unavailable for those elections.  The plaintiff does not rely on 

those analyses (even though they generally support Dr. McBride’s conclusions), and the 

defendant did not present any reason for the Court to do so.    

C. Anecdotal Evidence of Political Cohesiveness 

136. The statistical evidence of cohesion in this case is corroborated by anecdotal 

evidence that the African-American community in Sumter County is politically cohesive. 

137. Sumter County was the site of considerable organizing and protests against 

segregation and voting discrimination during the Civil Rights Movement in the 1960’s. (PX 251, 

252, 257, 258, 259; Trial Tr. vol. 2, 85-100 (Mahone).)  

138. Veterans of the Civil Rights Movement in Sumter have created an organization 

called the “Americus-Sumter County Civil Rights Movement Remembrance Committee” that 
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seeks not only to remember the past but also to recognize and encourage community leaders who 

continue to work for civil rights in Sumter County.  (Trial Tr. vol. 2, 105:16-107:3 (Mahone).) 

139. Sumter County has an active branch of the National Organization for the 

Advancement of Colored People (NAACP).  (Trial Tr. vol. 2, 106:20-107:3 (Mahone); Trial Tr. 

vol. 2, 112:5-113:6 (Marshall); Trial Tr. vol. 2, 209:2-210:19 (Wright).) 

140. Sumter County has a twenty-year-old black-owned independent newspaper that 

focuses on issues of importance to the black community.  (Trial Tr. vol. 2, 114:20-116:2 

(Marshall).) 

141. Sumter County remains a largely segregated community, with separate 

neighborhoods, civic organizations, and churches, and many of those organizations in the black 

community engage in political activity.  (Trial Tr. vol. 2, 39:7-41:6 (Coley); Trial Tr. vol. 2, 

64:1-65:20 (Pless); Trial Tr. vol. 2, 107:4-108:15 (Mahone); Trial Tr. vol. 2, 116:3-13 

(Marshall); Trial Tr. vol. 2, 125:15-133:22 (Alice Green); Trial Tr. vol. 2, 167:21-168:7 (Edith 

Green); Trial Tr. vol. 2, 211:5-212:4 (Wright); Trial Tr. vol. 3, 54:24-55:22 (Roland).) 

142. Sumter County’s public-school system remains racially segregated. It is one of the 

very few school districts in the nation that has yet to achieve “unitary” or fully-desegregated 

status.  (PX 260 at 045974; Trial Tr. vol. 2, 171:2-9 (Edith Green).) 

143. The student population of the Sumter County schools is overwhelmingly black. 

(Trial Tr. vol. 2, 138:3-11 (Alice Green); Trial Tr. vol. 3, 56:2-4 (Roland).)  

144. A significant percentage of white families send their children to a private school 

such as Southland Academy, a former segregation academy that remains predominantly white, or 

to a public school in a neighboring county with a higher white population.  (PX 260 at 045975; 

Trial Tr. vol. 2, 104:18-105:15 (Mahone); Trial Tr. vol. 2, 138:3-140:13 (Alice Green); Trial Tr. 
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vol. 2, 170:11-171:1 (Edith Green); Trial Tr. vol. 3, 35:3-36:13 (Busman).) Or, as is the case for 

the three school-age children of the current chairman of the Sumter County Board of Education, 

some white families home-school their children.  (Trial Tr. vol. 3, 28:11-25, 35:3-36:13 

(Busman).) 

145. There also remain striking socioeconomic disparities between blacks and whites 

in Sumter County in such areas as unemployment, education, income, and poverty. (ECF 125 at 

2-3; Trial Tr. vol. 2, 55:9-24) (Coley); Trial Tr. vol. 2, 120:12-19 (Marshall) Trial Tr. vol. 2, 

147:24-148:7 (Alice Green); Trial Tr. vol. 2, 179:4-16 (Edith Green); Trial Tr. vol. 2, 220:17-

221:16 (Wright).)  

146. This anecdotal evidence, moreover, is unrefuted.  Not a single witness testified 

about divisions or factionalism of any kind within the African-American community.  That is not 

to say that all black voters in Sumter County think and act alike.  They do not.  But the record 

reveals no cleavages or infighting of the kind that might spill over into the political process and 

undermine a finding of cohesiveness.  

147. Taken together, the anecdotal evidence in the record further supports a finding 

that the African-American community is politically cohesive. 

VII. The Third Gingles Factor: Legally Significant White Bloc Voting 

A. Statistical Evidence 

148. Wright relies on Dr. McBride’s racial bloc voting analysis to establish the third 

Gingles factor.   

149. Dr. McBride’s analysis shows that a white majority has voted sufficiently as a 

bloc to defeat the minority-preferred candidate in all of the at-large elections held under House 

Bill 836. (PX 10.)  
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150. In the May 24, 2016, general election for an at-large seat on the Board of 

Education held under the HB836 plan, white voters were a substantial majority (61.8%) of the 

total turnout.  (PX 16, 33.)  White voters supported a single white candidate, Sylvia Roland, with 

an estimated 84.7% of their votes.  (PX 10.) And the white majority voted sufficiently as a bloc 

to enable Roland to defeat the minority-preferred African-American candidate, Michael Coley. 

(PX 10; Trial Tr. vol. 1, 67-68 (McBride).) 

151. In the July 22, 2014, runoff election for an at-large seat with a two-year term on 

the Board of Education held under the HB836 plan, white voters were a substantial majority 

(60.3%) of the total turnout.  (PX 16, 33.)  White voters supported a single white candidate, 

Sylvia Roland, with an estimated 92.4% of their votes.  (PX 10.) And the white majority voted 

sufficiently as a bloc to enable Roland to defeat the minority-preferred African-American 

candidate, Michael Coley. (PX 10; Trial Tr. vol. 1, 74-76 (McBride).) 

152. In the May 20, 2014, general election for an at-large seat with a two-year term on 

the Board of Education held under the HB836 plan, white voters were a substantial majority 

(59.5%) of the total turnout.  (PX 16, 33.)  White voters split their votes somewhat between two 

white candidates, but they supported the leading white candidate, Sylvia Roland, with an 

estimated 53% of their votes. (PX 10.) And the white majority voted sufficiently as a bloc to 

enable Roland to force the minority-preferred African-American candidate, Michael Coley, into 

a runoff where Roland ultimately prevailed. (PX 10; Trial Tr. vol. 1, 68-71 (McBride).) 

153. In the May 20, 2014, general election for an at-large seat with a four-year term on 

the Board of Education held under the HB836 plan, white voters were a substantial majority 

(59.5%) of the total turnout.  (PX 16, 33.)  White voters supported a single white candidate, Dr. 

Michael Busman, with an estimated 94.4% of their votes.  (PX 10.) And the white majority voted 
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sufficiently as a bloc to enable Busman to defeat the minority-preferred African-American 

candidate, Kelvin Pless. (PX 10; Trial Tr. vol. 1, 72-73 (McBride).) 

154. There have thus been three complete elections for the at-large seats on the Board 

of Education (including one election that went to a runoff), and a white majority has defeated the 

minority-preferred candidate in all three.  (PX 10.) 

155. The other eight elections in Dr. McBride’s analysis support a finding that white 

voters vote sufficiently as a bloc to defeat minority-preferred candidates in at-large school-board 

elections, but they are less probative of minority voters’ ability to elect candidates to the at-large 

seats on the school board than are the results of the at-large elections themselves. (PX 11-15.) 

156. The results of Dr. McBride’s analyses show consistent racial polarization in 

elections with a racial choice, with the winner generally decided by the size of the white majority 

and, to a lesser extent, by the degree of white cohesion.  (PX 11-15; Trial Tr. vol. 1, 76-93 

(McBride).) 

157. In the May 20, 2014, general election for a seat on the Board of Education held 

under the HB836 plan in majority-black District 1, white voters were a slim majority of the total 

turnout.  (PX 16.)  White voters supported a single white candidate, Allen Smith, with an 

estimated 66.8% of their votes.  (PX 11.) Although voting was racially polarized, African-

American voters were able to elect their preferred African-American candidate, Alice Green, in 

the majority-black district. (PX 11; Trial Tr. vol. 1, 76-79 (McBride).) 

158. In the May 20, 2014, general election for a seat on the Board of Education held 

under the HB836 plan in majority-white District 2, white voters were an overwhelming majority 

of the total turnout.  (PX 16.)  White voters supported a single white candidate, Meda Krenson, 

with an estimated 59.0% of their votes.  (PX 11.) And the white majority voted sufficiently as a 
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bloc to enable Krenson to defeat the minority-preferred African-American candidate, Sarah 

Pride. (PX 11; Trial Tr. vol. 1, 79-81 (McBride).) 

159. In the May 20, 2014, general election for a seat on the Board of Education held 

under the HB836 plan in majority-white District 3, white voters were an overwhelming majority 

of the total turnout.  (PX 16.)  White voters supported a single white candidate, J.C. Reid, with 

an estimated 95.0% of their votes.  (PX 11.) And the white majority voted sufficiently as a bloc 

to enable Reid to defeat the minority-preferred African-American candidate, Willa Fitzpatrick. 

(PX 11; Trial Tr. vol. 1, 81-82 (McBride).) 

160. In the May 20, 2014, general election for a seat on the Board of Education held 

under the HB836 plan in majority-black District 5, white voters were not a majority of the total 

turnout.  (PX 16.)  White voters supported a single white candidate, Mark Griggs, with an 

estimated 86.4% of their votes.  (PX 11.) Although voting was racially polarized, African-

American voters were able to elect their preferred African-American candidate, Edith Ann 

Green, in the majority-black district. (PX 11; Trial Tr. vol. 1, 82-84 (McBride).) 

161. In the May 20, 2014, general election for a seat on the Board of Education held 

under the HB836 plan in plurality-white District 4, white voters were a substantial majority of 

the total turnout.  (PX 16.)  White voters supported a single white candidate, Rick Barnes, with 

an estimated 54.7% of their votes.  (PX 12.) Barnes was also the candidate preferred by black 

voters in this contest with only white candidates.  (PX 12.) This contest was not racially 

polarized, and Barnes won. (PX 12; Trial Tr. vol. 1, 132-34 (McBride).) 

162. In the November 2, 2004, general election for Sumter County Sheriff, which was 

the only other contested at-large general election in Sumter County that included black 

candidates in at least the last 15 years, white voters were a substantial majority of the total 
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turnout.  (PX 16, 33.)  White voters supported a single white candidate, Pete Smith, with an 

estimated 54.6% of their votes.  (PX 13.) And the white majority voted sufficiently as a bloc to 

enable Smith to defeat the minority-preferred African-American candidate, Nelson Brown. 

(PX 13; Trial Tr. vol. 1, 84-88 (McBride).) 

163. In the November 2, 2010, general election for a seat on the Board of Education 

held under the HB836 plan in plurality-black District 3, white voters were a slim majority of the 

total turnout.  (PX 16; PX 28 at 043755.)  White voters supported a single white candidate, 

Donna Minich, with an estimated 76.7% of their votes.  (PX 14.) Although voting was racially 

polarized, African-American voters were able to elect their preferred African-American 

candidate, Kelvin Pless, in this majority-minority district. (PX 14; PX 28 at 043755; Trial Tr. 

vol. 1, 88-90 (McBride).) 

164. In the March 18, 2014, special election for a seat on the Board of Education held 

under the HB836 plan in majority-white District 6, white voters were a majority of the total 

turnout.  (Trial Tr. vol. 1, 91:1-3 (McBride).)  White voters supported a single white candidate, 

Michael Mock, with an estimated 85.1% of their votes.  (PX 15.) And the white majority voted 

sufficiently as a bloc to enable Mock to defeat the minority-preferred African-American 

candidate, Sarah Pride. (PX 15; Trial Tr. vol. 1, 90-93 (McBride).) 

165. Across all 12 elections included in Dr. McBride’s analysis, whites were a majority 

of the voters in 11, and African-American voters were able to outvote the white majority in only 

two: the 2014 school-board election in District 1, and the 2010 school-board election in the 

former District 3. But these district elections shed little light on whether African-American 

voters can elect candidates to the at-large school-board seats, because these districts featured 

Case 1:14-cv-00042-WLS   Document 169   Filed 01/12/18   Page 39 of 127



 

 30 

much smaller white majorities and less white cohesion than found in the at-large elections held 

under House Bill 836. (PX 10-15; Trial Tr. vol. 1, 62-93 (McBride).) 

166. Based on Dr. McBride’s analysis, the Court finds that the plaintiff has established 

the third Gingles factor. 

B. Election Returns 

167. The County relies on selected state and local returns from hundreds of elections 

between 1992 and 2016 for state and federal offices whose electorate included some or all of 

Sumter County to show that white voters do not usually defeat the minority-preferred candidates 

in county elections.  (DX 1, 10.) 

168. The returns upon which the County relies do not include all elections held in 

Sumter County over that time span, and the record reveals neither who selected these particular 

elections nor what criteria the editor or editors used to select them.  (DX 1, 10; Trial Tr. vol. 3, 

107:17-11:14 (Brady).) 

169. The returns also do not indicate the race of any candidates, which candidate was 

the minority-preferred candidate, or whether white voters were a majority of the total voters in a 

particular election.  (DX 1, 10.) 

170. One of the defendant’s lay witnesses was able to identify the race of a handful of 

candidates based on personal knowledge, but there is no information in the record on the racial 

identification of the vast majority of the candidates shown on the returns.  (Trial Tr. vol. 3, 88-

104 (Brady).)  And he was not able to identify which candidates were the minority-preferred 

candidates in any of the elections.  (Trial Tr. vol. 3, 111:15-112:10 (Brady).) 

171. The defendant’s expert witness, Dr. Owen, did not conduct a racial bloc voting 

analysis on any of the elections upon which the defendant now relies.  (DX 4, 5.) 
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172. Because the election returns give no indication of black or white cohesion, any 

conclusions drawn from them about the third Gingles factor would be speculative at best.  (Trial 

Tr. vol. 4, 132:22-133:7 (McBride).) 

173. But even if someone had analyzed those elections, they would be much less 

probative of minority voters’ ability to elect candidates to the at-large seats on the school board 

than the analysis of the at-large elections themselves or even than the other elections included in 

Dr. McBride’s analysis.  Those federal, statewide, and state legislative elections upon which the 

defendant relies involve much larger electorates and therefore involve much different campaign 

tactics and resources than a local school-board race.  All of them are partisan. Most of them took 

place on a different election day than the elections at issue in this case.  And many of them took 

place a long time ago.  They would shed very little light on the current dynamics of the at-large 

elections for the Board of Education.  (Trial Tr. vol. 4, 131:3-132:3 (McBride).) 

VIII. The Totality of Circumstances 

A. Senate Factor 1: History of Discrimination 

174. The State of Georgia and Sumter County have along and extensive history of 

voting discrimination against African Americans. (ECF 155 (Joint Stipulation).) 

175. Indeed, the State of Georgia and Sumter County have an ugly history of racial 

discrimination in virtually all aspects of life.  As the court observed in Brooks v, State Board of 

Elections: “Georgia has a history chocked full of racial discrimination at all levels. This 

discrimination was ratified into state constitutions, enacted into state statutes, and promulgated in 

state policy. Racism and race discrimination were apparent and conspicuous realities, the norm 

rather than the exception.” Brooks v. State Bd. of Elections, 848 F. Supp. 1548, 1560 (S.D. Ga. 
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1994); see generally Laughlin McDonald, A Voting Rights Odyssey: Black Enfranchisement in 

Georgia (2003). 

176. What follows is just a smattering of that history. 

177. Georgia’s Constitution of 1777 limited the right to vote to “male white 

inhabitants, of the age of twenty-one years.” Ga. Const. of 1777, art. IX.3  

178. Georgia’s laws of 1859 made it actionable per se to “impute to any white woman 

of this State, carnal knowledge and connection with a slave, negro, or free person of color.” 1859 

Ga. Laws 54. 

179. Georgia’s Constitution of 1861 limited the franchise to “free white male citizens 

of this State.” Ga. Const. of 1861, art. V, § 542.1. 

180. The Georgia Code of 1861 made it a crime to teach “any slave, negro, or free 

person of color, to read or write.” Ga. Code Ann. §§ 4496, 4500 (1861). 

181. Georgia’s Constitution of 1865 limited the franchise to “free white male citizens 

of th[e] State.” Ga. Const. of 1865, art. V, § 639.1 

182. Georgia’s Constitution of 1865 prohibited interracial marriage. Ga. Const. of 

1865, art. V, § I, para. 9 

183. Georgia’s 1866 Laws restricted attendance at schools to “white” inhabitants. 1866 

Ga. Laws 59. 

                                                
3 Historical Georgia Session laws, constitutions and other legislative materials are available at: 
Server S, Georgia Legislative Documents, A GALILEO Digital Initiative Database, 
http://metis.galib.uga.edu/ssp/cgi-bin/ftaccess.cgi?galileo_server=oberon. galib.usg.edu
&galileo_server_port=80&galileo_server_id=9&instcode=uga2&instname=University+of+
Georgia+Libraries&helpuserid=&style=&_id=4948683c-01c50f8e43-0428&dbs=ZLGL (last 
visited Jan. 12, 2018); Georgia Government Publications, Digital Library of Georgia, 
http://dlg.galileo.usg.edu/cgi/ggpd?query=ca:%20%28ga%20l407%29 (last visited Jan. 12, 
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184. Georgia’s laws of 1866 defined “persons of color” as “all negroes, mulattoes, 

mestizoes, and their descendants, having one-eighth negro, or African blood, in their veins.” 

1866 Ga. Laws 239. 

185. Georgia’s laws of 1866 made it a misdemeanor for any official to issue a marriage 

license to an interracial couple. 1866 Ga. Laws 241. 

186. Georgia’s laws of 1866 stated that “ordained colored ministers” were authorized 

to marry “persons of African descent only.” 1866 Ga. Laws 156. 

187. Georgia’s laws of 1866 included “an Act to prescribe and regulate the relation of 

parent and child among persons of color in this state.” 1866 Ga. Laws 156-57. 

188. Georgia’s 1868 Laws included a resolution from the House of Representatives 

expelling the twenty-five African American members elected to it because “[f]ree persons of 

color . . . are, under the Constitution of the State of Georgia, ineligible to seats on the floor of 

this House.” 1868 Ga. Laws 294-95. 

189. Georgia laws from 1870 through 1931 provided for segregation in common 

carriers and various civil and criminal penalties for violations. 1870 Ga. Laws 398, 427-28; 

1890-91 Ga. Laws 157-58; 1899 Ga. Laws 66-67; 1931 Ga. Laws Extraordinary Sess. 107; 1931 

Ga. Laws 204.  

190. Georgia’s laws of 1871 imposed the payment of a poll tax as a condition for 

voting. 1871 Ga. Laws 74. 

191. Georgia’s laws of 1871 abolished elected offices in the majority black McIntosh 

County. 1871 Ga. Laws 265. 

                                                                                                                                                       
2018); GeorgiaInfo, Georgia Constitutions Introduction, GALILEO, http://georgiainfo.galileo. 
usg.edu/topics/government/article/constitutions (last visited Jan. 12, 2018).  
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192. Georgia’s laws of 1872 abolished locally elected school boards in favor of 

appointments by racially exclusive grand juries. 1872 Ga. Laws 279. 

193. Georgia’s laws of 1873 changed residency in the State from six months to one 

year, and in the counties from thirty days to six months, as a voting requirement. 1873 Ga. 

Laws 25. 

194. Georgia’s laws of 1874 provided for an annual report of the Comptroller General 

of the amount of all taxes paid by “colored taxpayers in this State.” 1874 Ga. Laws 109. 

195. Georgia’s Constitution of 1877 adopted a cumulative poll tax. Ga. Const. of 1877, 

art. II, § I, para. II. 

196. Georgia’s laws of 1890 gave political parties the exclusive power to regulate and 

conduct primary elections. 1890 Ga. Laws 210. 

197. Georgia’s laws of 1890 required racial segregation on railroads and street cars. 

1890 Ga. Laws 157. 

198. Georgia’s laws of 1894 required the racial designation of voters in the voters’ 

book stating “that is to say, whether white or colored.” 1894 Ga. Laws 115, 117. 

199.    Georgia’s laws of 1897 required the “keeping separate and apart of white and 

colored convicts when not at work, and when actually engaged in work to be kept separate and 

apart as far as practicable.” 1897 Ga. Laws 71, 73. 

200. Georgia’s laws of 1908 required segregation in employment and accommodations 

at state prison farms “and in awarding the labor of convicts to counties and municipalities.” 1908 

Ga. Laws 1119, 1123-24. 
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201. Georgia’s laws of 1908 included a law labeled the “Disfranchising Act” that 

established a literacy test, poll tax, property ownership requirement and good character test for 

voting. 1908 Ga. Laws 27-31. 

202. In June 1908, Governor Hoke Smith addressed the Georgia Legislature on the 

topic of Georgia’s Laws of 1908, referring to the new registration legislation as the 

“Disfranchisement Act” and urging the legislature to maintain “the purity of the ballot box.” 

Governor Hoke Smith, Address to the Ga. Leg,, concerning 1908 Ga. Laws 10-11, 16-21 (June 

24, 1908). 

203. Georgia’s laws of 1908 limited voting for the Governor and members of the 

General Assembly in the general election to those who had paid all taxes due by at least six 

months before the election and required voter registration lists to show the race of all voters. 

1908 Ga. Laws 58-59. 

204. Georgia’s laws of 1905 provided for racial segregation in the Georgia State 

Reformatory. 1905 Ga. Laws 127, 129. 

205. Georgia’s laws of 1913 implemented a system of permanent registration that 

required all voters to submit to examination by a board of registrars. 1913 Ga. Laws 115. 

206. Georgia’s laws of 1925 set forth the denial of a license to any white person 

operating a billiard room patronized by “negroes” or to any “negro” to operate a billiard room 

patronized by whites and required a sworn affidavit of compliance with the statute. 1925 Ga. 

Laws 286-87.  

207. Georgia’s laws of 1927 redefined “persons of color” as those with “any 

ascertainable trace of either Negro or African, West Indian, or Asiatic Indian blood in their 

veins,” and all descendants of such persons; defined white persons as those of “the white or 
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Caucasian race, who have no ascertainable trace of either Negro, African, West Indian, Asiatic 

Indian, Mongolian, Japanese, or Chinese blood”; provided for the registration of persons by race 

by the State Registrar of Vital Statistics; that no person, anyone whose ancestors had been 

registered as a “colored person,” should be deemed a white person; provided that “it shall be 

unlawful for a white person to marry any save a white person”; that making a false statement as 

to race in any marriage license was a felony; that performing an illegal marriage was a 

misdemeanor; that refusing to execute or give racial information on a marriage license was a 

misdemeanor; and that the failure of an Ordinary to comply with the registration provisions was 

a misdemeanor. 1927 Ga. Laws 272-79. 

208. Georgia’s laws of 1931 changed the name of the School of Agriculture and 

Mechanical Arts to the State Teachers and Agriculture College for Negroes. 1931 Ga. Laws 134. 

209. Georgia’s Code of 1933 included a statute requiring racial segregation in 

hospitals. Ga. Code Ann. § 35-225 (1933). 

210. Georgia’s Code of 1933 included a statute requiring racial segregation in prisons. 

Ga. Code Ann. § 77-9904 (1933). 

211. Georgia’s Code of 1933 included a statute requiring racial segregation in training 

schools. Ga. Code Ann. § 77-613 (1933). 

212. Georgia’s Code of 1933 included a statute requiring racial segregation of tax 

records. Ga. Code Ann. § 92-6307 (1933). 

213. Georgia’s laws of 1937 provided for a “colored division on the Georgia Training 

School for Girls.” 1937 Ga. Laws 682. 

214. Georgia’s laws of 1938 provided for racially segregated tax digests. 1938 Ga. 

Laws 185. 
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215. Georgia’s Constitution of 1945 required that all endowments to charitable 

institutions “established for white people, shall be limited to white people, and all endowments to 

institutions established for colored people, shall be limited to colored people.” Ga. Const. of 

1945, art. VII, § 1, para. 4. 

216. Georgia’s Constitution of 1945 required “[s]eparate schools . . . for the white and 

colored races.” Ga. Const. of 1945, art. VIII, § 1, para. 1.  

217. Georgia’s Constitution of 1945 provided that “[t]he social status of the citizen 

shall never be the subject of legislation.” Ga. Const. of 1945, art. I, § I, para. XVIII.  

218. Georgia’s laws of 1945 provided that “[c]olored and white children shall not 

attend the same schools; and no teacher receiving or teaching white or colored pupils in the same 

schools shall be allowed any compensation out of the common school fund.” 1945 Ga. 

Laws 397-98. 

219. Georgia’s laws of 1947 allowed for tax exemptions for endowments for schools 

and requiring segregation in connection therewith. 1947 Ga. Laws 1183-86.  

220. Georgia’s laws of 1949 were enacted after the abolition of the white primary and 

established various devices to be used for discrimination, including a purge law and a 

registration requirement of literacy or ability to answer 10 of 30 factual questions correctly. 1949 

Ga. Laws 1204-27. 

221. Georgia’s laws of 1955 included a House Resolution asking Congress to call a 

convention to amend the Constitution of the United States to require the armed services to assign 

members to racially segregated units. 1955 Ga. Laws 185-87. 

222. Georgia’s laws of 1955 prohibited the use of state or local funds for any school 

system “which does not provide separate schools for white and colored children throughout the 
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entire district or system and in which all the white and colored children attending public schools 

do not attend separate schools.” 1955 Ga. Laws 174.  

223. Georgia’s laws of 1955 included a House Resolution urging Congress to call a 

convention to amend the Constitution of the United States to strip federal courts of jurisdiction in 

school cases. 1955 Ga. Laws 9-10. 

224. Georgia’s laws of 1955 included a House Resolution urging Congress to call a 

convention to amend the Constitution of the United States to vest “exclusive and complete 

power” over schools in the states. 1955 Ga. Laws 4-5. 

225. Georgia’s laws of 1956 included an interposition resolution defying the United 

States Supreme Court and federal government’s power to interfere with racial segregation. 1956 

Ga. Laws 642-48, 815-16. 

226. Georgia’s laws of 1956 authorized the State Patrol and Georgia Bureau of 

Investigation to make arrests and enforce the State’s segregation laws. 1956 Ga. Laws 605-06.  

227. Georgia’s laws of 1956 included a House Resolution urging a Congressional 

delegation from Georgia to oppose a federal school bill which would authorize the denial of 

financial aid to state refusing to desegregate schools. 1956 Ga. Laws 397-98. 

228. Georgia’s laws of 1956 authorized the Governor to close any public-school 

system and provided for grants from public funds to enable students to attend private schools. 

1956 Ga. Laws 6-9. 

229. Georgia’s laws of 1956 authorized state and local governments to dispose of any 

property comprising parks, swimming pools, or other property “dedicated to public use for 

recreational or park purposes.” 1956 Ga. Laws 22-23. 
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230. Georgia’s laws of 1956 provided for the cut-off of state funds upon admission of 

black students to state university. 1956 Ga. Laws 756-64. 

231. Georgia’s laws of 1956 adopted a new state flag that incorporated the design of 

the Battle Flag of the Confederacy. 1956 Ga. Laws 38. 

232. Georgia’s laws of 1957 included a House Resolution calling for the impeachment 

of the United States Supreme Court Justices and charging connections between communism and 

racial integration. 1957 Ga. Laws 553-68. 

233. Georgia’s laws of 1957 included a House Resolution urging Congress to enact 

legislation “to declare that the 14th and 15th Amendments to the Constitution of the United 

States were never validly adopted and that they are null and void and of no effect.” 1957 Ga. 

Laws 348-51. 

234. Georgia’s laws of 1957 authorized the Governor to call out the militia in cases of 

“unlawful assemblage.” 1957 Ga. Laws 44-48. 

235. Georgia’s laws of 1957 included a statute aimed at civil rights lawyers and civil 

rights lawsuits making it a crime to “engage in exciting and stirring up” litigation. 1957 Ga. 

Laws 648.  

236. Georgia’s laws of 1958 established new discriminatory registration requirements, 

including a purge law, vague reading and writing tests, and a requirement that illiterate people 

answer 20 of 30 questions in order to become registered. 1958 Ga. Laws 269, 274-83. 

237. Georgia’s laws of 1958 included a House Resolution censoring President 

Eisenhower for sending “airborne storm troopers of the United States Army into a sovereign 

state to enforce integration of the races at bayonet point in the Central High School of Little 

Rock, Arkansas,” and charging that “the President sacrificed the honesty and integrity of our 
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highest executive office on an altar of political expediency to appease the NAACP and other 

radical, communist-sympathizing organizations.” 1958 Ga. Laws 13-14. 

238. Georgia’s laws of 1959 authorized the Governor to close any public school “to 

preserve the good order, peace and dignity of the State,” and established criminal sanctions in 

conjunction therewith. 1959 Ga. Laws 15-17. 

239. Georgia’s laws of 1959 authorized the Governor to close the University System of 

Georgia “to preserve the good order, peace, and dignity of the State.” 1959 Ga. Laws 18.  

240. Georgia’s laws of 1959 included a House Resolution requesting Congress to 

amend the Constitution of the United States “to grant to the several States the same right to 

control its public-school system as has been granted to Alaska.” 1959 Ga. Laws 383-85. 

241. Georgia’s laws of 1960 deprived municipal school systems of the power to levy 

taxes upon admitting any blacks to white schools. 1960 Ga. Laws 147-49. 

242. Georgia’s laws of 1960 included a House Resolution noting that “there has been 

ingrained forever in the hearts and minds of all Georgians the custom of segregation of the races 

in the schools of the state,” and declaring that “the great majority of the members of this 

Assembly who were elected on a pledge to maintain segregated schools at all costs are not 

willing to retreat from that position” and creating a committee to study the closing of all public 

schools. 1960 Ga. Laws 1187-91. 

243. Georgia’s laws of 1960 increased the penalty for stirring up civil rights litigation 

from a misdemeanor to a felony. 1960 Ga. Laws 1135. 

244. Georgia’s laws of 1960 made it a crime to refuse to leave the premises of an 

establishment after being requested to do so by the owner. 1960 Ga. Laws 142. 
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245. Georgia’s laws of 1961 authorized local referenda to close public schools. 1961 

Ga. Laws 31-35. 

246. Georgia’s laws of 1961 established tuition grants to enable “school children to 

attend private schools of their choice in lieu of public schools.” 1961 Ga. laws 35-38. 

247. Georgia’s laws of 1961 included a proposed constitution amendment that 

“[f]reedom from compulsory association at all levels of public education shall be preserved 

inviolate.” 1961 Ga. Laws 595. 

248. In Georgia’s 1962 Extraordinary Session, countywide voting for state senators in 

counties with more than one senator was adopted and a majority vote requirement was imposed. 

1962 Ga. Laws Extraordinary Sess. 30. 

249. In Georgia’s House Journal of February 1964, the proposed Civil Rights Act of 

1964 was condemned as a “diabolical attempt to usurp” the rights of citizens. Ga. H. Journal 680 

(Feb. 5, 1964); 896 (Feb. 10, 1964).  

250. In Georgia’s House Journal from the June 1964 Extraordinary Session, the one 

person, one vote decision in Reynolds v. Sims was called “the saddest day in American history.” 

Ga. H. Journal, Extraordinary Sess. 876 (June 16, 1964). 

251. In Georgia’s 1964 Extraordinary Session registrar and deputy registrars were 

prohibited against seeking office or nomination for six months after serving as registrar. 1964 

Ga. Laws Extraordinary Sess. 49-50. 

252. In Georgia’s 1964 Extraordinary Session local registrars were given total 

discretion in the appointment of deputy registrars. 1964 Ga. Laws Extraordinary Sess. 49. 

253. In Georgia’s 1964 Extraordinary Session a literacy test was adopted for voting. 

1964 Ga. Laws Extraordinary Sess. 57. 
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254. In Georgia’s 1964 Extraordinary Session a more stringent and discriminatory 

good character and understanding test for voting was adopted. 1964 Ga. Laws Extraordinary 

Sess. 58-60. 

255. In Georgia’s 1964 Extraordinary Session a statewide majority vote requirement 

was adopted. 1964 Ga. Laws Extraordinary Sess. 174-75. 

256. In Georgia’s 1964 Extraordinary Session a statewide numbered post provision 

was adopted. 1964 Ga. Laws Extraordinary Sess. 89. 

257. Georgia’s laws of 1968 provided for the systematic purge every two years of “any 

electors that have not voted in at least one general or special election or primary in the preceding 

three years.” 1968 Ga. Laws 903-904. 

258. Georgia’s laws of 1968 included a requirement that registration be conducted at 

specifically designated, stationary locations. 1968 Ga. Laws 899-900. 

259. Georgia’s laws of 1968 established a majority vote requirement for municipal 

elections. 1968 Ga. Laws 977-78. 

260. Georgia’s laws of 1968 required a designated post system for multiple seat 

municipal elections. 1968 Ga. Laws 913-14. 

261. Georgia’s laws of 1970 included a majority vote requirement for elected office. 

1970 Ga. Laws 380-83. 

262. Georgia’s laws of 1970 required a designated post system for multiple seat 

elections. 1970 Ga. Laws 369-70. 

263. Georgia’s Constitution of 1976 carried forward the traditional literacy test 

combined with a “good character and understanding” test; the effect of this provision was 
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suspended in Georgia by the operation of the Voting Rights Act of 1965. Ga. Const. of 1976, art. 

II, § 1, para. III, §§ 1, 2. 

264. Georgia’s Code of 1976 included a requirement that the chief registrar be a 

freeholder. Ga. Code Ann. § 34-605 (1976). 

265. Georgia’s laws of 1976 provided that “[f]reedom from compulsory association at 

all levels of public education shall be preserved inviolate.” 1976 Ga. Laws 1301. 

266. In 1853 in Bryan v. Walton the court stated that “the status of the African in 

Georgia, whether bond or free, is such that he has no civil, social or political rights or capacity, 

whatever, except such as are bestowed on him by Statute.” Bryan v. Walton, 14 Ga. 185, 198 

(1853). 

267. In 1907 in Wolfe v. Georgia Ry. & Electric Company, the court “t[ook] judicial 

notice of an intrinsic difference between the two races.” Wolfe v. Georgia Ry. & Electric Co., 58 

S.E. 899, 901 (Ga. Gt. App. 1907). 

268. In 1945 in King v. Chapman the court found the refusal to allow a black person to 

vote in Georgia’s white Democratic primary to be in violation of the Fourteenth and Fifteenth 

Amendments. King v. Chapman, 62 F. Supp. 639, 650 (M.D. Ga. 1945). 

269. In 1955 in Reece v. Georgia the court reversed the dismissal of a jury 

discrimination claim noting that “no Negro had served on the grand jury in Cobb County for the 

previous 18 years.” Reece v. Georgia, 350 U.S. 85, 87 (1955). 

270. In 1956 in Thornton v. Martin the court ruled that the removal of black vo0ters 

[voters] from the rolls in Randolph County “constituted an illegal discrimination against them on 

account of their race and color,” and ordered their restoration to the voter rolls.” Thornton v. 

Martin, 1 Race Relations L. Rptr. 213, 215 (M.D. Ga. Nov. 23, 1956). 
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271. In 1956 in Harris v. Echols the court noted the purging of blacks from the voter 

rolls in Pierce County because they lacked “understanding [of] the Constitution or the duties of 

citizenship that is required by law.” Harris v. Echols, 146 F. Supp. 607, 610 (S.D. Ga. 1956). 

272. In 1957 in Grand Jury Presentments re Koinonia Farms, Inc., a biracial 

communal group operating a farm and selling farm products near Americus, Georgia in its 

report the grand jury concluded that the residents of Koinonia had themselves dynamited their 

roadside stand, burned down one of their houses, and committed other acts of violence for 

purposes of “propaganda” and “pecuniary gain,” and that while “the evidence is insufficient to 

convict of Communism in a Court of Law . . . there exists extremely close kinship between the 

Communist Party and Koinonia.”  Grand Jury Presentments re Koinonia Farms, Inc., a biracial 

communal group operating a farm and selling farm products near Americus, Georgia, 2 Race 

Relations L. Rptr. 682, 684, 686 (Ga. Apr. 15, 1957). 

273. In 1960 in United States v. Raines the court rejected arguments by registration 

officials in Terrell County that the Civil Rights Act of 1957, which forbids racial intimidation 

and coercion in voting, was unconstitutional and reversed the dismissal of a suit against the 

officials who were alleged to have discriminated on racial grounds against African Americans 

who desired to vote. United States v. Raines, 362 U.S. 17, 19, 25 (1960). 

274. In 1960 in United States v. Raines the Middle District of Georgia found that 

Terrell County registration officials “engaged in acts and practices which deprive[d] Negro 

citizens” of the right to vote and permanently enjoined them for continuing their discriminatory 

practices, noting that while the county was 64% black, only 48 blacks – compared to 2,810 

whites – were registered to vote in 1958. United States v. Raines, 189 F. Supp. 121, 12, 127, 129-

30, 132, 135 (M.D. Ga. 1960). 
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275. In 1962 in Wood v. Georgia the court reversed the conviction of a Bibb County 

sheriff of contempt of court for criticizing a grand jury investigation of “negro block voting.” 

Wood v. Georgia, 370 U.S. 375, 379, 395 (1962). 

276. In 1962 in Anderson v. Courson, the court held that “segregation in voting places” 

in Albany and Dougherty County where blacks voted in the city auditorium and whites in the 

county courthouse was unconstitutional. Anderson v. Courson, 203 F. Supp. 806, 809-10 (M.D. 

Ga. 1962). 

277. In 1962 in United States v. Bibb County Democratic Executive Committee the 

court found that segregated voting in Bibb County, such as the requiring of segregated polling 

places, segregated voting machines, and the publication of election returns on a racially 

designated basis, was in violation of the Fourteenth and Fifteenth Amendments. United States v. 

Bibb Cty. Democratic Exec. Comm., 222 F. Supp. 493, 949-95, 499 (M.D. Ga. 1962). 

278. In 1963 in Harris v. Chappel the court found Georgia’s insurrection statute, under 

which four civil rights activists were being held by the Sheriff of Sumter County without bail, 

unconstitutional and ordered them released on bail, citing Herndon v. Lowry, 301 U.S. 242 

(1937), and Wright v. Georgia, 373 U.S. 284 (1963). Harris v. Chappell, 8 Race Relations L. 

Rptr. 1355, 1356-57 (M.D. Ga. 1963). 

279. In United States v. Jones County Democratic Executive Committee, the court 

invalidated segregated voting in Jones County. United States v. Jones Cty. Democratic Exec. 

Comm., 8 Race Relations L. Rptr. 1091, 1092-93 (M.D. Ga. 1963). 

280. In 1964 in Allen v. State, the evidence showed that all the persons on the grand 

and trial jury lists for the Sumter County Superior Court were white and that the tax digests from 
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which the names were drawn were racially segregated. Allen v. State, 110 Ga. App. 56, 57-58 

(Ga. Ct. App. 1964). 

281. In 1964 in Whitus v. Balkcom the court found that “[n]o Negro has ever served on 

a grand jury or on a petit jury in Mitchell County.” Whitus v. Balkcom, 333 F. 2d 496, 498 (5th 

Cir. 1964).  

282. In 1964 in United States v. Mathews, the court enjoined the Terrell County Sheriff 

and other county officials from intimidating or prosecuting persons to prevent them from 

registering or voting. United States v. Mathews, 9 Race Relations L. Rptr. 225, 226-27 (M.D. Ga. 

Jan. 27, 1964). 

283. In 1964 in Heart of Atlanta Motel, Inc. v. United States the court rejected a claim 

that the Civil Rights Act of 1964 was unconstitutional and enjoined racial segregation in the 

Heart of Atlanta Motel. Heart of Atlanta Motel, Inc. v. United States, 231 F. Supp. 393, 396 

(N.D. Ga. 1964). 

284. In 1964 in Willis v. Pickrick Restaurant the court rejected defendants’ claim that 

the Civil Rights Act of 1964 was unconstitutional, and enjoined racial segregation in an Atlanta 

restaurant owned by then soon-to-be governor Lester Maddox. Willis v. Pickrick Restaurant, 231 

F. Supp. 396, 401-02 (N.D. Ga. 1964).  

285. In 1966 in Gamble v. Grimes the court found there was discrimination in jury 

selection in Harris County, where blacks were 57% of the population but in 1955 there were no 

blacks on the grand jury list and only 2.3% on the trial jury list, the court ordered that petitioner 

be granted a new trial. Gamble v. Grimes, 11 Race Relations L. Rpt. 2028 (N.D. Ga. 1966). 
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286. In 1966 in Bond v. Floyd the court held that Julian Bond, a civil rights activist, 

had been unlawfully excluded from the Georgia legislature in violation of his “right of free 

expression under the First Amendment.” Bond v. Floyd, 385 U.S. 116, 137 (1966). 

287. In 1967 in Bell v. Southwell the court set aside an election in Sumter County 

because of “gross, unsophisticated, significant, and obvious racial discrimination,” including 

segregated voting lists and polling booths, intimidation of black voters by whites, and the arrest 

of black voters attempting to vote in white polling booths. Bell v. Southwell, 376 F.2d 659, 660-

61, 664 (5th Cir. 1967). 

288. In 1967 in Sims v. Georgia the court found that blacks had been unconstitutionally 

excluded from juries in Charlton County. Sims v. Georgia, 389 U.S. 404, 407-08 (1967). 

289. In 1968 in Pullum v. Greene the court found that prior to 1966 no blacks were 

included on jury lists in Terrell County. Pullum v. Greene, 396 F.2d 251, 252, 255 (5th Cir. 

1968). 

290. In 1969 in Jones v. Smith the court found “an impermissible disparity in the racial 

composition” of lists from which juries were drawn in Fulton County. Jones v. Smith, 420 F.2d 

774, 777 (5th Cir. 1969). 

291. In 1970 in Turner v. Fouche the court found that in majority black Taliaferro 

County only 11 blacks were on the 130-member grand jury list. Turner v. Fouche, 396 U.S. 346, 

351 (1970). 

292. In 1971 in Edwards v. Sammons the court noted the purging of 150 black 

residents of Fort Valley in Peach County from the voter rolls for failure to pay city taxes, alleged 

to be in violation of the Fourteenth Amendment. Edwards v. Sammons, 437 F.2d 1240, 1241 (5th 

Cir. 1971). 
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293. In 1971 in Broadway v. Culpepper the court found a disparity between the black 

population and the percentage of blacks on the jury list in Baker County. Broadway v. 

Culpepper, 439 F.2d 1253, 1259-60 (5th Cir. 1971). 

294. In 1972 in United States v. Georgia the court enjoined the enforcement of a 

Georgia House redistricting plan because it incorporated features to which DOJ had previously 

objected under Section 5 of the Voting Rights Act, 52 U.S.C. § 10304 (formerly 42 U.S.C. 

§ 1973c) such as multi-member districts, numbered post requirements, and majority runoffs. 

United States v. Georgia, 351 F. Supp. 444, 446-47 (N.D. Ga. 1972). 

295. In 1973 in Georgia v. United States the court affirmed the decision in United 

States v. Georgia, 351 F. Supp. 444 (N.D. Ga. 1972) and rejected the state’s claim that Section 5 

of the Voting Rights Act was now unconstitutional. Georgia v. United States, 411 U.S. 526, 535 

(1973), abrogated, Shelby County v. Holder, 133 S. Ct. 2612 (2013). 

296. In 1975 in Bond v. White the DOJ objected under Section 5 to a change in the 

method of electing the Twiggs County Commission from districts to at-large, but the county 

proceeded to hold elections under the objected-to procedure until enjoined by the federal court. 

Bond v. White, 508 F.2d 1397, 1398-99 (5th Cir. 1975). 

297. In 1975 in Foster v. Sparks the court found that “black and female citizens in 

Quitman County have long been greatly underrepresented in the organs of county government,” 

including service on grand and trial juries. Foster v. Sparks, 506 F.2d 805, 808 (5th Cir. 1975). 

298. In 1975 in Pitts v. Busbee, a challenge to at-large elections in Fulton County, the 

court found there was “a history of undisputable, pervasive de jure racial segregation in Georgia 

and Fulton County,” that “the Fulton County government has never become equally open to 

participation by black and white members of the community,” that no black person had ever been 
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elected to the county commission under the challenged plan; the county had refused for racial 

reasons to build public housing or permit anyone else to do so; there were no black department 

heads; virtually every suspect voting procedure was in effect, including majority vote and 

numbered post requirements; at-large elections in Fulton County “grossly minimize” the 

possibility of blacks electing candidates of their choice; and noted the “racist campaign tactics” 

used against Andrew Young by his white opponent in their 1970 congressional campaign. Pitts v. 

Busbee, 395 F. Supp. 35, 39-41 (N.D. Ga. 1975), vacated, Pitts v. Cates, 536 F.2d 56 (5th Cir. 

1976).  

299. In 1984 in Thomasville Branch of NAACP v. Thomas County, there was a 

successful challenge to at-large elections in Thomas County. Thomasville Branch of NAACP v. 

Thomas County, Civ. No. 75-34 (M.D. Ga.).  

300. In 1976 there was a successful challenge to at-large elections in Walton County. 

Howard v. Bd. of Commissioners of Walton Cty., Civ. No. 75-67-ATH (M.D. Ga. July 29, 1976). 

301. In 1978 in Bowdry v. Hawes challenges to the at-large elections for the McDuffie 

County Commission and in Thomson were successful and the adoption of at-large elections for 

McDuffie County board of education was found in violation of Section 5. Bowdry v. Hawes, Civ. 

No. 176-128 (S.D. Ga. 1978). 

302. In 1978 there was a successful challenge to at-large elections in Morgan County 

and the city of Madison. Butler v. Underwood, Civ. No. 76-53 (M.D. Ga., Dec. 14, 1978). 

303. In 1978 in Berry v. Doles the court remanded for the consideration of a remedy 

for Peach County’s implementation of a voting change without first seeking Section 5 

preclearance. Berry v. Doles, 438 U.S. 190 (1978).  
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304. There was a successful challenge to at-large voting for the Terrell County 

commission in 1979. Holloway v. Faust, Civ. No. 76-28 (M.D. Ga.).  

305. In 1978 in Merritt v. Faust the court found the adoption of at-large elections for 

the Terrell County Board of Education to be in violation of Section 5. Merritt v. Faust, Civ. No. 

76-28-AMER (M.D. Ga. July 21, 1978).  

306. In 1979 there was a successful challenge to at-large elections in the City of 

Dawson. Holloway v. Raines, Civ. No. 77-27-Amer (M.D. Ga. Feb. 1, 1979).  

307. In 1984 there was a successful challenge to at-large elections in Moultrie. Cross v. 

Baxter, Civ. No. 76-20 (M.D. Ga. July 24, 1984). The 5th Circuit also found racially polarized 

voting in Moultrie, Georgia. Cross v. Baxter, 604 F.2d 875, 880 n.8 (5th Cir. 1979). 

308. In 1977 in Sullivan v. DeLoach there was a successful challenge to at-large 

elections in Waynesboro. Sullivan v. DeLoach, Civ. No. 176-238 (S.D. Ga. Sept. 22, 1977).  

309. There was a successful challenge to at-large elections in McIntosh County in 

1978. McIntosh County NAACP v. McIntosh County, Civ. No. 277-70 (S.D. Ga.). 

310. In 1980 there was a successful challenge to at-large elections for the Sumter 

County Commission and at-large elections in Americus. Wilkerson v. Ferguson, Civ. No. 77-30 

(M.D. Ga. April 7, 1980). 

311. Following reversal and remand in McIntosh County Branch of NAACP v. City of 

Darien, 605 F.2d 753 (5th Cir. 1979) there was a successful challenge to at-large elections in 

Darien. McIntosh County Branch of NAACP v. City of Darien, Civ. No. 277-71 (S.D. Ga.).  

312. In 1977 in a successful challenge to at-large elections in Albany, the court found 

that the city functioned “in every respect . . . as a racially segregated community” where schools, 

voting, the library, the city auditorium, tennis courts, swimming pools, public housing, juries, 
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municipal employment, taxicabs, theaters, and city buses were segregated, where the Democratic 

party was “in the hands of an all-white committee,”  the black community “has never had the 

opportunity or been permitted to enter into the political process of electing city commissioners” 

and that the at-large system was “winner take all” and “invidiously discriminatory” in violation 

of the Fourteenth and Fifteenth Amendments. Paige v. Gray, 437 F. Supp. 137, 153-58 (M.D. 

Ga. 1977).  

313. In 1977 in Barrow v. State the court found that the grand and trial juries in 

Oglethorpe County were “illegally constituted” because they “overrepresented . . . white males.” 

Barrow v. State, 239 Ga. 162, 167 (1977).  

314. In 1978 in Berry v. Cooper the court recognized that jury lists in Peach County 

were “unconstitutionally composed” and discriminated on the basis of race and sex. Berry v. 

Cooper, 577 F.2d 322, 324 (5th Cir. 1978).  

315. In 1978 in Wilkes County, Georgia v. United States the court denied Section 5 

preclearance to at-large elections in Wilkes County because of their discriminatory purpose and 

effect, and found “racial bloc voting exist[ed] in the county,” “past discrimination in voting 

against black residents,” and “the virtual total control of the electoral process by white persons.” 

Wilkes Cty. v. United States, 450 F. Supp. 1171, 1174-76 (D.D.C. 1978).  

316. In 1979 in Mann v. Cox the court found “discrimination in jury selection” against 

women and blacks in Bulloch County. Mann v. Cox, 487 F. Supp. 147, 155 (S.D. Ga. 1979).  

317. In 1983 in a successful challenge to at-large elections for the Bulloch County 

Commission and at-large elections in Statesboro, the court found the adoption of at-large 

elections in Bulloch County School Board to be in violation of Section 5. Love v. Deal, Civ. 

No. 679-37 (S.D. Ga. May 27, 1980; April 7, 1983). 
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318. In 1980 there was a successful challenge to at-large elections in Calhoun County. 

Jones v. Cowart, Civ. No. 79-79 (M.D. Ga. June 11, 1980).  

319. In 1986 there was a successful challenge to a malapportioned plan for the Dooly 

County Commission which also under represented blacks. McKenzie v. Dooly County, Georgia, 

Civ. No. 86-95 (M.D. Ga. Sept 29, 1986).  

320. In 1980 there was a successful challenge to at-large elections in Henry County. 

Head v. Henry Board of Commissioners, Civ. No. 79-2063A (N.D. Ga. June 17, 1980).  

321. In 1984 there was a successful challenge to at-large elections for the Mitchell 

County Commission and the Board of Education. Cochran v. Autry, Civ. No. 79-59 (M.D. Ga. 

May 17 and 21, 1984). 

322. In 1980 in McRae v. Board of Education of Henry County the court enjoined the 

further use of at-large elections for the Henry County School Board for failure to seek 

preclearance under Section 5. McRae v. Bd. of Educ. of Henry Cty., 491 F. Supp. 30 (N.D. Ga. 

1980).  

323. In 1980 in Davenport v. Isler the court enjoined the use of at-large elections for 

the Clay County Commission for failure to seek preclearance under Section 5. Davenport v. 

Isler, Civ. No. 80-42 (M.D. Ga. June 13, 1980).  

324. In 1980 in City of Rome v. United States the court denied preclearance under 

Section 5 to the city’s majority vote, numbered posts, staggered terms requirements, and 

annexations because of their discriminatory effect given the predominance of racial bloc voting, 

and rejected the city’s claim that Section 5 was unconstitutional. City of Rome v. United States, 

446 U.S. 156, 161 (1980), abrogated, Shelby County v. Holder, 133 U.S. 2612 (2013).  
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325. In 1980 in NAACP, DeKalb County Chapter v. Georgia the court enjoined the 

new county policy prohibiting neighborhood registration drives in DeKalb County absent 

preclearance under Section 5. NAACP, DeKalb County Chapter v. Georgia, 494 F. Supp. 668, 

679 (N.D. Ga. 1980). 

326. In 1980 there was a successful challenge to at-large elections in Early County. 

Brown v. Scarborough, Civ. No. 80-27 (M.D. Ga. 1980).  

327. In 1984 there was a successful challenge to the at-large elections for the Baldwin 

County Commission and Board of Education. Boddy v. Hall, Civ. No. 82-406 (M.D. Ga. May 

1984).  

328. In 1982 in Hughley v. Adams the court ruled that remedial districting plan adopted 

by the Pike County school board could not be implemented absent preclearance under Section 5. 

Hughley v. Adams, 667 F.2d 25 (11th Cir. 1982).  

329. In 1981, in a successful challenge to at-large elections in Burke County the court 

found there was discrimination in employment, the provision of services, and appointments to 

boards and commissions; schools and juries were segregated; public funds were diverted to 

support a private school established to circumvent desegregation; blacks had a depressed socio-

economic status; “Black suffrage was ‘virtually non-existent’”; blacks were excluded from 

participating in the affairs of the Democratic party; and the evidence of racial bloc voting was 

“clear and overwhelming.” Lodge v. Buxton, 639 F.2d 1358, 1376-79 (5th Cir. Unit B 1981), 

aff’d sub nom. Rogers v. Lodge, 458 U.S. 613, 622 (1982) (affirming the “District Court’s 

finding that the at-large system in Burke County was being maintained for the invidious purpose 

of diluting the voting strength of the black population”). 
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330. In 1981 in Robinson v. Kimbrough the court found that in 1974 the population of 

Harris County was approximately 40% to 45% percent black and 50% female, but from 1969 to 

1974 the percentages of blacks on the jury lists was approximately 10% to 15% and for women 

was 0% to 2%. Robinson v. Kimbrough, 652 F.2d 458, 460 (5th Cir. 1981).  

331. In 1981 in Searcy v. Williams the court invalidated the self-perpetuating method 

of selecting members of the Thomaston school board as it “ha[d] clearly operated purposefully to 

further discrimination” in violation of the Fourteenth Amendment. Searcy v. Williams, 656 F.2d 

1003, 1010 & n.9 (5th Cir. Unit B 1981).  

332. In 1981 in a successful challenge to at-large elections in the city of Eatonton, the 

Putnam Commission and the Board of Education the court found that: voting was racially 

polarized; schools and juries had been segregated; few blacks were employed by the city or 

county or had been appointed to local boards and commissions; the municipal housing authority 

was operated on a racially segregated basis; the swimming pool was white-only until 1968; 

public funds had been used to pave the road to an all-white private school, which opened 

following the desegregation of public schools; the golf course, operated on land owned by the 

county, was segregated; voting lists were maintained on a segregated basis; no blacks were 

appointed as deputy registrars until after the law suit was filed in 1976, and there were virtually 

no black election officials in the city and rural precincts; blacks were excluded from participating 

in the affairs of the Democratic party; majority vote and numbered post requirements were in 

effect; blacks had a depressed socio-economic status which hindered their ability to support 

candidates for public office; despite the fact that blacks were 49% of the population, no black 

had ever won a contested at-large election in the county in the present century; and that blacks 
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“have not had equal access to the political processes in Putnam County.” Bailey v. Vining, 514 F. 

Supp. 452, 454-62 (M.D. Ga. 1981). 

333. In 1981 in Edge v. Sumter County School District the court noted that (“On July 

13, 1973 the Attorney General interposed an objection to the change [to at-large elections for the 

board of education]. In spite of this objection the at-large system has been utilized for Board 

elections up to the present time.” Edge v. Sumter County School District, 541 F. Supp. 55, 56 

(M.D. Ga. 1981), aff'd, Sumter County School District v. Edge, 456 U.S. 1002 (1982). 

334. In 1985 in Edge v. Sumter County School District the court noted that “[n]o black 

person has ever served on the county school board” and that “[i]n 1964, prior to the Voting 

Rights Act, Georgia law provided that the Sumter County grand jury appoint school board 

members.” Edge v. Sumter County School District, 775 F.2d 1509 (11th Cir. 1985).  

335. In 1982 in Busbee v. Smith the court noted that Georgia’s 1970 congressional 

reapportionment plan fragmented concentrations of black voters and discriminated against 

potential black candidates and denied preclearance to Georgia’s 1980 congressional plan, finding 

that “the divergent utilization of the ‘community of interest’ standard is indicative of racially 

discriminatory intent,” and that the chair of the house reapportionment committee, Joe Mack 

Wilson, “is a racist.” Busbee v. Smith, 549 F. Supp. 494, 500, 517 (D.D.C. 1982).  

336. In 1983 in Birt v. Montgomery the court found that the statistics demonstrated “an 

absolute disparity of underrepresentation” of blacks and women on the jury pool lists in Jefferson 

County. Birt v. Montgomery, 709 F.2d 690, 699 (11th Cir. 1983).  

337. In 1984 there was a successful challenge to at-large elections in Evans County. 

Concerned Citizens for Better Gov’t for Evans Cty. v. DeLoach, Civ. No. 483-343 (S.D. Ga. Jan. 

13, 1984).  
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338. In 1984 there was a successful challenge to at-large elections in Claxton and 

Hagan. Concerned Citizens for Better Government for Evans County v. DeLoach, Civ. No. 483-

343 (S.D. Ga. Apr. 18, 1984; July 27, 1984).  

339. In 1983 there was a successful challenge to at-large elections in Jefferson County. 

Tomlin v. Jefferson Cty. Bd. of Commissioners, Civ. No. 683-23 (S.D. Ga. Sept. 1983). 

340. In 1984 there was a successful challenge to at-large elections in Lowndes County 

and the city of Valdosta. United States v. Lowndes County, Civ. No. 83-106 (M.D. Ga. Sept. 19, 

1984; Dec. 18, 1984). There was a similar challenge to at-large elections for Valdosta also filed 

by the NAACP, Lowndes County Chapter of NAACP v. Tillman, Civ. No. 83-108-VAL (M.D. 

Ga.). 

341. In 1984, there was a successful challenge to at-large elections in Tift County. 

Mims v. Tift County, Civ. No. 83-9 (M.D. Ga.).  

342. In 1984 there was a successful challenge to the grand jury method of appointing 

members of the Johnson County school board and the adoption of single member districts. 

Wilson v. Powell, Civ. No. 383-14 (S.D. Ga. Oct. 1984).  

343. In 1984, there was a successful challenge to at-large elections for the Butts 

County Commission and the board of education. Brown v. Bailey, Civ. No. 84-223 (M.D. Ga.).  

344. In 1985 there was a successful challenge to at-large elections for the Camden 

County commission and board of education. Baker v. Gay, Civ. No. 284-37 (S.D. Ga. Oct. 7, 

1985).  

345. In 1985 in Cook County Voter Education Project v. Walker the court found that 

the at-large elections adopted for the Cook County School Board were in violation of Section 5. 

Cook County Voter Education Project v. Walker, Civ. No 84-044 (M.D. Ga. July 11, 1985).  
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346. In 1985, there was a successful challenge to at-large elections for the Crawford 

County commission and board of education. Raines v. Hutto, Civ. No. 84-321 (M.D. Ga.) 

347. In 1985 there was a successful challenge to at-large elections for the Spalding 

County board of commissioners and the Griffin City Council. Reid v. Martin, Civ. No. 84-60 

(N.D. Ga. 1985).  

348. In 1984 there was a successful challenge to at-large elections in Tattnall County. 

Carter v. Tootle, Civ. No. 484-219 (S.D. Ga. Oct. 1984).  

349. In 1985, there was a successful challenge to at-large elections in Camilla. Brown 

v. City of Camilla, Civ. No. 84-248 (M.D. Ga.).  

350. In 1988 there was a successful challenge to at-large elections in Carroll County. 

Carrollton Branch of NAACP v. Stallings, Civ. No. 84-122-6 (N.D. Ga. Sept. 17, 1988). 

Additionally, in Carrolton Branch of NAACP v. Stallings the 11th Circuit noted that “no black 

has ever been elected to any county office in Carroll County”; that there was evidence the system 

had been adopted with a discriminatory purpose; and “that there [wa]s substantial evidence in the 

record to indicate that Carroll County experiences racially polarized voting in county-wide 

elections.” Carrollton Branch of NAACP v. Stallings, 829 F.2d 1547, 1559, 1560, 1563 (11th 

Cir. 1987).  

351. In 1984, there was a successful challenge to at-large elections in Newnan. Rush v. 

Norman, Civ. No. 84-150 (N.D. Ga.). 

352. In 1986 there was a successful challenge to at-large elections in Camilla and 

Pelham. McCoy v. Adams, Civ. No. 84-240 (M.D. Ga. Nov. 14, 1986). 

353. In 1986 there was a successful challenge to at-large elections in Rochelle. Dantley 

v. Sutton, Civ. No. 84-165 (M.D. Ga. April 18, 1986).  
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354. In 1985, there was a successful challenge to at-large elections in Waycross. Ware 

County Voter Education Project v. Parks, Civ. No. 584-070 (S.D. Ga.).  

355. In 1984 in Keebler v. Burch the court found that the at-large elections adopted for 

the Wayne County School Board were in violation of Section 5. Keebler v. Burch, Civ. No. 

284-26 (S.D. Ga. May 22, 1984).  

356. In 1984 in Meriwether County Voter Education Project v. Hicks the court found 

the at-large elections adopted for the Meriwether County School Board were in violation of 

Section 5. Meriwether County Voter Education Project v. Hicks, Civ. No. 84-117-N (N.D. Ga. 

Sept. 28, 1984).  

357. In 1986 in Toombs County Branch of NAACP v. Culpepper the court found that 

the at-large elections adopted for the Toombs County School Board were in violation of Section 

5. Toombs County Branch of NAACP v. Culpepper, Civ. No. 84-21 (S.D. Ga. Dec. 12, 1986).  

358. In 1986 there was a successful challenge to at-large elections for the Charlton 

County commission and school board. Smith v. Carter, Civ. No. 585-088 (S.D. Ga. Mar. 31, 

1986).  

359. In 1986 there was a successful Section 2 challenge to at-large elections for the 

Greene County commission and school board. Bacon v. Higdon, Civ. No. 85-40 (M.D. Ga. Jan. 

10, 1986). 

360. In 2000 there was a successful challenge to at-large elections for the Marion 

County Commission. The court found that “[r]acially polarized voting prevails in elections in the 

county,” “no black candidate has been elected to any county office in Marion County in which 

voting occurs on an at-large basis,” and that “Black citizens in Georgia and its political 

subdivisions (including Marion County) have suffered from a history of official racial 
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discrimination in voting and other areas.” McBride v. Marion County Commission, Civ. No. 99-

CV-134 (M.D. Ga. June 13, 2000).  

361. In 1986, there was a successful challenge to at-large elections in Monroe County. 

Simmons v. Monroe County Commission, Civ. No. 85-125 (M.D. Ga.). 

362. In 1986 there was a successful Section 2 challenge to at-large elections for the 

Treutlen County commission and board of education, and the Soperton city council. Smith v. 

Gillis, Civ. No. 385-42 (S.D. Ga. April 1986).  

363. In 1991 there was a successful challenge to at-large elections in Cochran. Hall v. 

Holder, 757 F. Civ. No. 85-242 (M.D. Ga 1991).  

364. In 1992 in Hall v. Holder the court found “racially polarized voting” in Bleckley 

County and that Bleckley County “had deprived blacks of the opportunity to participate in public 

life and government, even prohibiting blacks from registering to vote and from voting”). Hall v. 

Holder, 955 F.2d 1563, 1572-74 (11th Cir. 1992), rev’d on other grounds sub nom. Holder v. 

Hall, 512 U.S. 874 (1994). 

365. In 1988, there was a challenge to at-large elections for the Lamar County 

Commission and Board of Education. Strickland v. Lamar County Board of Commissioners, Civ. 

No. 86-167 (M.D. Ga.). 

366. In 1992 there was a successful challenge to at-large elections in Butler. Chatman 

v. Spillers, Civ. No. 86-91 (M.D. Ga. June 1992). Additionally, in Chatman v. Spillers, 44 F. 3d 

923, 925 (11th Cir. 1995) the 11th Circuit ordered the district to “order special elections within 

thirty (30) days from the issuance of the mandate in this case in the manner suggested by the 

plaintiffs.” 
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367. In 1986, there was a successful challenge to at-large elections in Jesup. Freeze v. 

Jesup, Civ. No. 286-128 (S.D. Ga.).  

368. In 1986, there was a successful challenge to at-large elections in Lyons. Maxwell 

v. Moore, Civ. No. 686-024 (S.D. Ga.).  

369. In 1987 there was a successful Section 2 challenge to at-large elections for the 

Long County Commission. Glover v. Long County, Civ. No. 287-20 (S.D. Ga. April 1987).  

370. In 1987 there was a successful challenge to at-large elections in Wilcox County. 

Teague v. Wilcox County, Civ. No. 87-80 (M.D. Ga. July 30, 1987).  

371. In 1989 there was a successful challenge to at-large elections in Augusta. United 

States v. City of Augusta, Civ. No. 187-004 (S.D. Ga. 1989).  

372. In 1990 there was a successful challenge to at-large elections in City of Lumber 

City. Woodard v. Mayor and City Council of the City of Lumber City, Georgia, Civ. No. 387-027 

(S.D. Ga. Aug. 3, 1990). Additionally, in Woodard v. Mayor and City Council of the City of 

Lumber City, Georgia, 676 F. Supp. 255 (S.D. Ga. 1987) the court enjoined the use of a 1973 

majority voter law for failure to get preclearance under Section 5. 

373. In 1988 there was a successful Section 2 challenge to at-large elections in 

Eastman. Brown v. McGriff, Civ. No. 387-019 (S.D. Ga. Aug. 1, 1988).  

374. In 1987, there was a successful Section 2 challenge to at-large elections in 

Ludowici. Wallace v. City of Ludowici, Civ. No. 287-147 (S.D. Ga.).  

375. In 1988 there was a successful challenge to at-large elections for Telfair County’s 

sole commissioner. Clark v. Telfair County, Civ. No. 287-25 (S.D. Ga. Oct. 26, 1988). 
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376. In 1988 in Amadeo v. Zant the court found that Putnam County officials 

intentionally underrepresented black people and women on grand and trial juries. Amadeo v. 

Zant, 486 U.S. 214, 218, 224 (1988).  

377. In 1990 a challenge to the sole commissioner form of government in Webster 

County was settled by increasing the size of the county government with elections from districts. 

Nealy v. Webster County, Civ. No. 88-203 (M.D. Ga. March 16, 1990).  

378. In 1994 in Brooks v. State Board of Elections the court noted that “Georgia has a 

history chocked full of racial discrimination at all levels. This discrimination was ratified into 

state constitutions, enacted into state statutes, and promulgated in state policy. Racism and race 

discrimination were apparent and conspicuous realities, the norm rather than the exception.” 

Brooks v. State Bd. of Elections, 848 F. Supp. 1548, 1560 (S.D. Ga. 1994).  

379. In 1994 in Johnson v. Miller the court noted that they “have given formal judicial 

notice of the State’s past discrimination in voting, and have acknowledged it in the recent cases.” 

Johnson v. Miller, 864 F. Supp. 1354, 1379 (S.D. Ga. 1994).  

380. In 1995 in Johnson v. Miller the court noted that because of racial bloc voting a 

district containing “the percentage of black registered voters as close to fifty-five percent as 

possible was necessary . . . to avoid dilution of the Fifth District minorities’ rights.” Johnson v. 

Miller, 922 F. Supp. 1556, 1568, 1570-71 (S.D. Ga. 1995).  

381. In 1997 in Abrams v. Johnson the court noted “Georgia’s long, well-documented 

history of past discrimination in voting.” Abrams v. Johnson, 521 U.S. 74, 107 (1997) (Breyer, 

Stevens, Souter, and Ginsburg, JJ., dissenting). 

382. In 2002 in Georgia v. Ashcroft the court denied preclearance to two state senate 

districts finding, inter alia, “the presence of racially polarized voting.” Georgia v. Ashcroft, 195 
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F. Supp. 2d 25, 94 (D.D.C. 2002), vacated and remanded on other grounds, 539 U.S. 461 

(2003). 

383. The Court finds that the plaintiff has established the first Senate factor. 

B. Senate Factor 2: The Extent of Racially Polarized Voting 

384. Voting in Sumter County school-board elections is highly polarized along racial 

lines.  

385. According to Dr. McBride’s racial bloc voting analysis, that polarization is both 

pervasive (present whenever voters have had a racial choice) and extreme (with high levels of 

minority cohesion and low levels of white crossover). (PX 10-15.) And that pattern has been 

particularly evident in the at-large elections. (PX 10.) 

386. Voting was racially polarized in all of the at-large elections held under House Bill 

836. (PX 10; Trial Tr. vol. 1, 67-73 (McBride).)  The candidate preferred by African-American 

voters received, on average, an estimated 94.7% of the black vote but only an estimated 8.2% of 

the white vote in those elections.  (PX 10.) 

387. Across all 12 elections included in Dr. McBride’s analysis, voting was racially 

polarized in each of the 11 elections in which voters had a racial choice.  (PX 10-15; Trial Tr. 

vol. 1, 62-93 (McBride).)  The candidate preferred by African-American voters received, on 

average, an estimated 91.7% of the black vote but only an estimated 11.6% of the white vote in 

those 11 elections.  (PX 10-15.) 

388. In the one election in Dr. McBride’s analysis without a racial choice, voting was 

not polarized, with both black and white voters supporting the winning white candidate.  

(PX 12.) This underscores the salience of race in Sumter County elections. 
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389. There is also substantial anecdotal evidence of racially polarized voting in Sumter 

County. 

390. Several witnesses with experience in local politics testified that voting in Sumter 

County is racially polarized.  (Trial Tr. vol. 2, 79:9-20 (Pless); Trial Tr. vol. 2, 100:8-25 

(Mahone); Trial Tr. vol. 2, 145:13-147:6 (Alice Green); Trial Tr. vol. 2, 176:6-178:11 (Edith 

Green); Trial Tr. vol. 2, 226:20-227:9 (Wright).) 

391. This factor weighs heavily in Wright’s favor. 

C. Senate Factor 3: Enhancing Mechanisms 

392. The House Bill 836 plan employs two election mechanisms that are well-known 

to enhance the opportunity for discrimination. 

393. First, Sumter County uses staggered terms for the at-large seats, with one at-large 

seat filled at each regular election. (MUF ¶6; PX 26 (House Bill 836).)   

394. This has the effect of separating elections for those two seats into individual 

contests and eliminating the opportunity for African-American voters to use single-shot voting to 

maximize their chances of winning one of the seats. 

395. Second, Sumter County also uses a majority-vote requirement in elections for the 

at-large seats. (MUF ¶3.) 

396. The dilution-enhancing potential of a majority-vote requirement is plainly evident 

in this case. In the 2014 at-large election for a two-year term on the school board, white voters 

split their votes among two candidates. Black voters strongly preferred a different candidate, 

Coley, who received a plurality, but not a majority, of the vote and was therefore not elected. In 

the second round of voting, white voters coalesced around the white candidate who placed 
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second in the first round and were able to defeat Coley in the second round despite strong black 

support. (PX 10.) 

397. In addition, several witnesses with experience in local politics testified that 

running at large in Sumter County is much more expensive than running in a district and 

therefore presents a particular barrier for African-American candidates.  (Trial Tr. vol. 2, 52:24-

54:23 (Coley); Trial Tr. vol. 2, 77:20-78:4 (Pless); Trial Tr. vol. 2, 135:23-138:2, 148:8-15 

(Alice Green).) 

398. Although Sumter County itself is not unusually large, it is large enough to impose 

added expense that increases the dilutive effect of the at-large seats. 

399. Based on the use of these enhancing mechanisms, the Court finds that this factor 

weighs in Wright’s favor. 

D. Senate Factor 4: Candidate Slating Process 

400. Neither party contested the issue of whether or not there exists a formal or 

informal candidate slating process in Sumter County. (ECF 134.) 

E. Senate Factor 5: Socioeconomic Disparities 

401. Census data reveals striking socioeconomic disparities between blacks and whites 

in Sumter County. (MUF ¶¶12-18; PX 6 at 00147-48; PX 4; Trial Tr. vol. 1, 114:3-12 

(McBride).) 

402. According to the 2011-2015 American Community Survey, twenty-three-and-a-

half percent of Sumter County’s population aged 25 years and over lacks a high-school diploma 

or its equivalent. Among white persons, 15.5% lack a high-school diploma, whereas 31.2% of 

black persons lack a high school diploma. (MUF ¶12.) 

Case 1:14-cv-00042-WLS   Document 169   Filed 01/12/18   Page 74 of 127



 

 65 

403. According to the 2011-2015 American Community Survey, nineteen and one-tenth 

percent of Sumter County’s population aged 25 years and over has a bachelor’s degree or higher. 

Among white persons, 28.7% have a bachelor’s degree or higher, whereas 8.8% of black persons 

have a bachelor’s degree or higher. (MUF ¶13.) 

404. According to the 2011-2015 American Community Survey, Sumter County has an 

unemployment rate of 14.4% among people in the labor force aged 16 years and over. The 

unemployment rate is 9% for white persons and 20.1% for black persons. (MUF ¶14.)  

405. According to the 2011-2015 American Community Survey, Sumter County has a 

poverty rate of 33.2%. The poverty rate is 15.1% for white persons and 45.9% for black persons. 

(MUF ¶15.)  

406. According to the 2011-2015 American Community Survey, the median household 

income in Sumter County is $32,758. The median income is $46,492 for households headed by 

white persons and $22,610 for households headed by black persons. (MUF ¶16.)    

407. According to the 2011-2015 American Community Survey, the per capita income 

in Sumter County is $17,404. The per capita income is $25,656 for white persons and $11,360 for 

black persons. (MUF ¶17.)   

408. According to the 2011-2015 American Community Survey, of all the households 

in Sumter County, 26.8% receive Supplemental Nutrition Assistance Program (“SNAP”) benefits 

(also known as food stamps). Among households headed by a white person, 20.8% receive SNAP 

benefits, while 75.6% of households headed by a black person do. (MUF ¶18.)  

409. The record also reveals persistent disparities in rates of political participation, 

with white voters outnumbering black voters in county-wide turnout by almost a two-to-one 

margin in each school-board general election dating back to 1996. (PX 16, 32a-32v, 33.)  

Case 1:14-cv-00042-WLS   Document 169   Filed 01/12/18   Page 75 of 127



 

 66 

410. In the November 5, 1996, general election, African-American voters were 33.8% 

of the total turnout, and white voters were 65.3% of the total turnout in the county at large. 

(PX 32a, 32b, 33.) 

411. In the November 3, 1998, general election, African-American voters were 34.4% 

of the total turnout, and white voters were 64.7% of the total turnout in the county at large. 

(PX 32c, 33.) 

412. In the November 7, 2000, general election, African-American voters were 34.6% 

of the total turnout and white voters were 64.2% of the total turnout in the county at large. 

(PX 32d, 33.) 

413. In the November 5, 2002, general election, African-American voters were 33.8% 

of the total turnout and white voters were 65.3% of the total turnout in the county at large. 

(PX 32e, 32f, 33.) 

414. In the November 2, 2004, general election, African-American voters were 38.8% 

of the total turnout and white voters were 59.3% of the total turnout in the county at large. 

(PX 32g, 32h, 33.) 

415. In the November 7, 2006, general election, African-American voters were 32.0% 

of the total turnout and white voters were 66.8% of the total turnout in the county at large. 

(PX 32i, 32j 33.) 

416. In the November 4, 2008, general election, African-American voters were 43.9% 

of the total turnout and white voters were 54.0% of the total turnout in the county at large. 

(PX 32k, 32l, 33.) 

Case 1:14-cv-00042-WLS   Document 169   Filed 01/12/18   Page 76 of 127



 

 67 

417. In the November 2, 2010, general election, African-American voters were 41.7% 

of the total turnout and white voters were 56.6% of the total turnout in the county at large. 

(PX 32m, 32n, 33.) 

418. In the May 20, 2014, general election, African-American voters were 39.1% of 

the total turnout and white voters were 59.5% of the total turnout in the county at large. (PX 32o, 

32p, 33.) 

419. In the July 22, 2014, runoff election, African-American voters were 38.1% of the 

total turnout and white voters were 60.3% of the total turnout in the county at large. (PX 32q, 

32r, 33.) 

420. In the May 24, 2016, general election, African-American voters were 36.5% of 

the total turnout and white voters were 61.8% of the total turnout in the county at large. (PX 32s, 

32t, 32u, 32v, 33.) 

421. In all of these elections African-American voters made up a substantially smaller 

share of the total turnout in the county at large than their share of the county’s voting-age 

population. (Trial Tr. vol. 1, 118:18-20 (McBride).) 

422. It is well established in political science that lower socioeconomic status is 

associated with lower political participation.  (Trial Tr. vol. 1, 110:18-111:25 (McBride).) 

423. And several witnesses with experience in local politics identified education, 

income, and wealth as particular barriers to black political participation in Sumter County 

because those factors make it more difficult to raise the money necessary to mount a successful 

county-wide campaign and to turn-out black voters.  (Trial Tr. vol. 2, 52:24-54:23 (Coley); Trial 

Tr. vol. 2, 77:20-78:4 (Pless); Trial Tr. vol. 2, 120:20-21:2 (Marshall); Trial Tr. vol. 2, 135:23-

138:2, 148:8-15 (Alice Green); Trial Tr. vol. 2, 179:17-180:5 (Edith Green).) 
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424. Although rates of turnout are quite disparate, rates of voter registration are 

roughly at parity. 

425. According to the most recent registration data in the record, which are from 

November 2016, Sumter County has a total of 18,473 active registered voters, of whom 8,622 

(46.7%) are white and 9,021 (48.8%) are black. (DX 3.) 

426. According to the most recent population estimates in the record, which are from 

the 2011-2015 American Community Survey, Sumter County has a voting-age population of 

23,668 persons, of whom 11,182 (47.2%) are white and 11,627 (49.1%) are black. (MUF ¶11.) 

427. By simple math, Sumter County therefore has an overall registration rate of 

approximately 78.1% as a percentage of the county’s voting-age population. The registration rate 

for is approximately 77.1% for white persons and approximately 77.5% for black persons. 

428. This factor weighs heavily in Wright’s favor. 

F. Senate Factor 6: Racial Appeals 

429. Evidence in the record establishes that recent campaigns in Sumter County have 

been characterized by subtle racial appeals. 

430. For instance, Kelvin Pless testified that there were racial incidents during his 2010 

campaign for the school board:  “[W]hen you’re out campaigning there are people that will turn 

you off based on your race,” and “you could very well tell that they didn’t want to be bothered 

with me based on race, you know, and they made that clear.” (Trial Tr. vol. 2, 67:6-12.) 

431. Mathis Wright ran for a seat on the county commission in 2006 and experience 

racial incidents: on “one occasion this – this white family sicced their German shepherd on the – 

on one of my daughters one of the times.  And then there were other times when, you know, they 

just basically said, you know, sorry, but, you know, we don’t vote for – and they said the N 
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word.  And then there was a couple of incidents where they said don’t come on my property.”  

(Trial Tr. vol. 2, 215: 19-216:1.)    

432. This factor favors the plaintiff. 

G. Senate Factor 7: The Election of African Americans 

433. It is undisputed that no African-American candidate has been elected to an at-

large seat on the school board under the challenged plan and that no African-American 

candidates have been elected to the school board in districts except where African Americans 

constitute a majority of the voting-age population. (ECF 125 at 19-20; MUF ¶¶ 22-23.)  

434. No African American had ever been elected to the school board until 1986 when, 

after decades of litigation, the Board of Education finally agreed to a redistricting plan with three 

majority-black districts.  (PX 246: Consent Order; PX 247: Supplemental Order.) 

435. It is also undisputed that no African-American candidate had ever been elected to 

a public office elected at large within Sumter County before this litigation began. (Trial Tr. vol. 

2, 56:8-11 (Coley); Trial Tr. vol. 2, 117:16-118:21 (Marshall); Trial Tr. vol. 2, 147:7-23 (Alice 

Green); Trial Tr. vol. 2, 174:2-175:4 (Edith Green).) 

436. In addition to the two at-large seats on the school board, there are at least five 

other offices elected at large in Sumter County: Superior Court Clerk, Sheriff, Tax 

Commissioner, Coroner and Chief Magistrate. (DX 1 at 1475-79.)  

437. There have only been a few black candidacies for at-large offices over the last 

several decades. 

438. Before the 2014 at-large school-board election, the most recent African-American 

candidacy for an at-large position was Nelson Brown, who ran unsuccessfully for sheriff in 2004. 

(PX 13; Trial Tr. vol. 1, 211:18-23 (McBride).) 
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439. In 2016, after this litigation was well under way, an African-American candidate 

won the Democratic Primary for Superior Court Clerk. 

440. Under Georgia law, it would not have been possible for a candidate to sign up to 

run against her after her election as the Democratic nominee.  (Trial Tr. vol. 3, 112:11-115:21 

(Brady).) 

441. African-American voters made up 81.9 percent of the voters in that primary. (PX 

32u; Trial Tr. vol. 1, 218:12-14 (McBride).)  

442. That candidate, Cortesia Barthell, had no opposition in the general election, and 

she thus became the first and only African American ever elected at-large to a public office in 

Sumter County.  

443. While Barthell’s win is certainly a milestone to be celebrated, the unusual 

circumstances which led to it (a minority candidate running unopposed in a partisan election for 

a down-ballot race after litigation was initiated) shed little light on the issues before the Court. 

444. It certainly does not outweigh decades of experience in school-board elections, 

including the offices at issue here. 

445. This factor weighs heavily in Wright’s favor. 

H. Additional Senate Factor: Unresponsiveness 

446. Neither party contested the issue of whether or not current members of the Board 

of Education are responsive to the particularized interests of African Americans in Sumter 

County. (ECF 134.) 
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I. Additional Senate Factor: Tenuous Policy Justification 

447. In this case, the County has not offered a coherent policy justification for the two 

at-large seats on the school board. 

448. Certainly, none is apparent from the text of the legislation itself.  (PX 26, 271, 

272.) 

449. When the Board of Education first submitted the new plan to the Department of 

Justice for preclearance, it indicated the purpose of the change was simply “to match the 

redistricting structure adopted by the Sumter County Board of Commissioners.” (PX 28 at 

043720.)  But the Board of Commissioners is elected from five single-member districts without 

any at-large seats. (PX 31g at 043968-70; PX 31h at 044035-38.) The Board of Education’s 

submission did not make that clear and did not further explain the addition of two at-large seats.   

450. In a later submission, the Board elaborated that the “sole reason” for the two at-

large seats was because the Georgia General Assembly had adopted legislation that (a) reduced 

the size of the Sumter County Board of Education from nine to seven and (b) required the 

Board’s districts to be identical to those of the five districts used for the County Commission.  

(PX 248 at 05937-38.)  But this justification is circular.  It says that the General Assembly 

prescribed a five-two plan, but it does not explain why the General Assembly included two at-

large seats. 

451. At trial, the Board’s current chair, Dr. Michael Busman, offered an entirely 

different justification.  Busman testified that the justification for adding two at-large seats to the 

plan was because it would be easier to go from nine to seven members, rather than five.  (Trial 

Tr. vol. 3, 16:1-15 (Busman).)  But he didn’t explain why seven was easier than five, and the 

county’s Election Supervisor, Robert Brady, testified that what made the change from the old 
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nine-member plan “easier” was the alignment of the school-board’s five districts with the county 

commission’s five districts. (Trial Tr. vol. 3, 63:20-64:22.) Busman acknowledged that the Board 

could have gone to five members, with a plan identical to the one used by the board of 

commissioners, but he did not explain why the Board chose not to do that.  (Trial Tr. vol. 3, 

37:6-22 (Busman).)  And if Busman believed that seven was a better number than five for other 

reasons, he did not explain why a five-two plan would be preferable to seven single-member 

districts. 

452. Dr. Busman’s testimony also conflicts with the credible testimony of two African-

American board members that they were never told and do not know the justification for adding 

two at-large seats.  (Trial Tr. vol. 2, 144:18-24 (Alice Green); Trial Tr. vol. 2, 175:5-7 (Edith 

Green).) 

453. Further undermining all of these asserted policy justifications is the sequence of 

events that led up to the addition of two at-large seats. 

454. Those events are set out in detail in part IV above. 

455. It is apparent from those events that the inclusion of two at-large seats did not 

occur until after the election of an African-American member was about to shift the racial 

makeup of the board from majority-white to majority black. (PX 34; PX 248 at 045935; DX 11.) 

456. It is also apparent that the board’s vote on the issue took place during the lame-

duck period after the 2010 election but before the new members took office. (PX 248 at 045935; 

DX 11.) 

457. And the circumstances of the vote itself are questionable.  The minutes of the 

meeting do not accurately describe the resolution that was being voted on, and it seems doubtful, 

to say the least, that board members—at least the African-American board members—were 
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aware that the resolution called for two at-large seats.  (PX 248 at 045935; DX 11; Trial Tr. vol. 

2, 144:14-17, 154:1-156:16 (Alice Green); Trial Tr. vol. 2, 174:2-21 (Edith Green).) 

458. Then the Department of Justice refused to preclear the change, raising serious 

concerns about whether it had the purpose and the effect of discriminating against African-

American voters.  (PX 28 at 043756-57.) 

459. The board, which at that time had an African-American majority, voted to 

withdraw the five-two plan and switch to seven single-member districts. (PX 28 at 043761; Trial 

Tr. vol. 3, 22:23-23:7 (Busman).) 

460. And then, once preclearance was no longer required because of the Supreme 

Court’s decision in Shelby County, the Georgia General Assembly re-enacted the five-two plan 

that the Department had refused to preclear. (PX 26.)  The General Assembly never took action 

on the majority-black board’s request for seven single-member districts. 

461. This sequence of events strongly suggests an improper motive. 

462. That motive was not lost on the board’s African-American members, who 

testified at trial without equivocation that they viewed the five-two plan as an effort to return the 

board to white control. (Trial Tr. vol. 2, 75:20-77:5 (Pless); Trial Tr. vol. 2, 145:6-12 (Alice 

Green).) 

463. While the Court need not make a formal finding of racial purpose in this case, the 

Court does find that this Senate Factor weighs in the plaintiff’s favor.  The County’s shifting 

policy justifications for the at-large seats are tenuous at best, and the sequence of events strongly 

suggests that racial discrimination may have been one of the real reasons for the change. 
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J. Lack of Proportionality 

464. There is no question in this case that the House Bill 836 plan lacks 

proportionality. 

465. African Americans constitute 48.1% of Sumter County’s voting-age population 

(MUF ¶7), but they constitute a majority of the voting-age population in only two (28.6%) of the 

board’s seven seats (MUF ¶8). 

466. Three majority-black districts out of seven (42.8%), such as those in the plaintiff’s 

illustrative plan, would come closer to achieving proportionality. 

K. Racial Separation 

467. The record establishes that race remains a persistent and pervasive fact of life in 

Sumter County. 

468. Sumter County remains a largely segregated community, with separate 

neighborhoods, civic organizations, and churches.  (Trial Tr. vol. 2, 39:7-41:6 (Coley); Trial Tr. 

vol. 2, 64:1-65:20 (Pless); Trial Tr. vol. 2, 107:4-108:15 (Mahone); Trial Tr. vol. 2, 116:3-13 

(Marshall); Trial Tr. vol. 2, 125:15-133:22 (Alice Green); Trial Tr. vol. 2, 167:21-168:7 (Edith 

Green); Trial Tr. vol. 2, 211:5-212:4 (Wright); Trial Tr. vol. 3, 54:24-55:22 (Roland).) 

469. And it was evident from the testimony of experienced African-American 

politicians that a significant amount of the black community’s political organizing in Sumter 

County revolves around those institutions.  (Trial Tr. vol. 2, 50:5-10 (Coley); Trial Tr. vol. 2, 

132:17-133:2 (Alice Green).) 
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IX. Statistical Evidence from Past Elections Applied to the Plaintiff’s Illustrative Plan 

470. In his concurring opinion for the Eleventh Circuit in this case, Judge Tjoflat wrote 

that, on remand, Wright should produce “statistical evidence from past elections” showing that 

African-American membership on the Board of Education would increase under an alternative 

election plan. (ECF 71 at 7.) 

471. To address this concern, Dr. McBride applied the conceptual framework set out in 

Bernard Grofman, Lisa Handley, and David Lublin, Drawing Effective Minority Districts: A 

Conceptual framework and Some Empirical Evidence, 79 N.C. L. Rev. 1383 (2001), to assess 

whether the plaintiff’s illustrative plan contains at least three districts that would be “effective” 

for minority voters in future elections. (PX 6 at 000144-47 (McBride Supplemental Report); 

Trial Tr. vol. 1, 136:10-145:16 (McBride).) 

472. Grofman, Handley, and Lublin are all well-known political scientists and 

recognized experts in the field of minority voting rights, and their article was discussed by the 

Supreme Court in Georgia v. Ashcroft, 539 U.S. 461, 483 (2003) (O’Connor, J.), and LULAC v. 

Perry, 548 U.S. 399, 488 (2006) (Souter, J., concurring in part).  (Trial Tr. 136:25-137:11 

(McBride). 

473. Using turnout data and statistical estimates of minority political cohesion and 

white crossover from past elections, Dr. McBride determined that the black voting-age 

population needed in a district for a black candidate to win at least 50% of the vote in past 

elections under House Bill 836 has ranged from 44.1% in majority-black District 5 to 77.8% in 

majority-white District 2. (PX 6 at 000146-47) 

474. These results suggest that majority-black districts perform differently for black 

candidates than majority-white districts do. Although estimates of minority cohesion for black 
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candidates are consistent across all districts, the majority-white districts saw lower white 

crossover, higher white turnout, and lower black turnout than the majority-black districts did. 

(PX 6 at 000147.) 

475. While no analysis can predict with precision how any district is going to perform 

in a future election, Dr. McBride’s analysis indicates that there are three districts in the plaintiff’s 

illustrative plan with a black voting-age population that is higher than other majority-black 

districts have needed in order to elect black candidates under House Bill 836. (PX 6 at 000147.) 

476. This shows that the plaintiff’s illustrative plan, if adopted as a remedy by the 

Court, would likely increase African-American representation on the Board. (Trial Tr. 144:7-

145:16 (McBride).) 

477. The County did not dispute this portion of Dr. McBride’s analysis.  

478. The defendant’s expert, Dr. Owen, did not address it in her report or testimony. 

(DX 4, 5; Trial Tr. vol. 3, 221:16-222:20 (Owen).) 

479. And none of the defendant’s other evidence disputes that African-American 

membership on the Board would likely increase under the plaintiff’s illustrative plan.  

480. Dr. McBride also testified at trial that he had attempted to address some of the 

other points raised in Judge Tjoflat’s concurrence.  (Trial Tr. vol. 1, 124:25-131:19, 145:17-

148:8.) 

481. For example, Judge Tjoflat wrote in his concurrence that the district court must 

determine “[h]ow each district in the current 5/2 plan voted in the May 2014 at-large elections.”  

(ECF 71 at 7.)  Dr. McBride addressed that issue at length in his testimony and explained that it 

is not possible to determine precisely how each district in the 5/2 plan voter in the at-large 

elections because: (1) votes in the at-large elections are tabulated by precinct rather than by 
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district; and (2) district lines split precinct lines.  As a result, it is not possible to disaggregate the 

at-large election results into districts.  (Trial Tr. vol. 1, 127:5-131:19, 145:17-148:8.)  But Dr. 

McBride testified that he added the May 2014 election in District 4 to his racial bloc voting 

analysis in response to this issue.  (Trial Tr. vol. 1, 59:8-16.) 

482. Judge Tjoflat also wrote in his concurrence that the district court must determine 

“[h]ow each district in the current 5/2 plan would be likely to vote in the proposed seven-district 

plan.”  (ECF 71 at 8.)  Dr. McBride indicated that it is not possible to project the performance of 

the districts in the seven-district plan using election returns alone, but he noted that his analysis 

using the conceptual framework described above is an attempt to address that issue.  (Trial Tr. 

vol. 1, 135:24-136:9.) 

483. Finally, Judge Tjoflat wrote that the district court must determine “[h]ow African 

Americans have previously performed in at-large elections.” (ECF 71 at 8.)  Dr. McBride 

explained that he added the 2004 at-large election for Sumter County sheriff to his analysis in 

order to address that issue.  (Trial Tr. vol. 1, 59:17-25.)  He was unable to find any other 

contested at-large general elections involving African-American candidates.  (Trial Tr. vol. 1, 

59:23-25.) 

X. The County’s Defenses 

A. Voter Apathy 

484. The County contends that there are no longer any barriers to political participation 

for African Americans in Sumter County and that low relative turnout among African Americans 

must therefore be attributable to voter apathy.  (ECF 162 at 4-5.) 

485. But that is not the evidence. 
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486. Numerous witnesses and exhibits documented the lingering effects of historical 

discrimination that continue to hinder black political participation in Sumter County.  This 

evidence includes: 

• pervasive and extreme racially polarized voting (see Part VIII.B, above); 

• a nearly complete absence of black elected officials except in majority-black 

districts (see Part VIII.G, above); 

• a history of racial discrimination that has left African Americans in Sumter 

County economically, educationally, socially, and politically disadvantaged (see 

Parts VIII.A and VIII.E, above); and 

• and persistent racial separation in religious, civic, and social organizations in 

Sumter County (see Part VIII.K, above). 

487. There is no evidence, on the other hand, that elections in Sumter County are 

barrier-free.  Not a single witness testified to that.  Not a single exhibit supports it.  And the end 

of racial inequality in Sumter County is simply not a matter for judicial notice. 

488. There is also no evidence in the record that African Americans in Sumter County 

are apathetic.  To the contrary, numerous witnesses and exhibits documented African-American 

political activity in Sumter County from the Civil Rights Movement in the 1960s through the 

present day.  (See Part VI.C, above.)  To be sure, turnout among African-American voters in 

Sumter County has not yet reached parity with turnout among white voters, but the County has 

failed to establish that apathy is the reason for that continuing disparity. 

489. Finally, the County’s suggestion that turnout, rather than the at-large system, is 

responsible for the underrepresentation of African-American voters is inconsistent with Dr. 

McBride’s application of turnout and cohesion estimates to the plaintiff’s illustrative plan.  (See 
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Part IX, above.)  His analysis demonstrates that, even at current turnout levels, African-

American voters would have a meaningful opportunity to elect three members of the board under 

that plan.  That is more opportunity than they have now, and it indicates that the at-large election 

plan, not voter turnout, is responsible. 

B. Candidate Quality 

490. There is simply no factual basis in the record to support the defendant’s 

suggestion that candidate quality is responsible for black voters’ inability to elect candidates to 

the at-large seats.  

491. There have now been three at-large elections held under House Bill 836, and the 

Court heard testimony from and about the candidates in each of them.  The candidates preferred 

by white voters (Roland and Busman) and the candidates preferred by black voters (Coley and 

Pless) had roughly similar qualifications and appear to be upstanding members of the 

community.  (Trial Tr. vol. 2, 36-52 (Coley); Trial Tr. vol. 2, 60-68 (Pless); Trial Tr. vol. 2, 145-

46 (Alice Green); Trial Tr. vol. 2, 176-77 (Edith Green); Trial Tr. vol. 3, 8-10 (Busman); Trial 

Tr. vol. 3, 42-46 (Roland).) 

XI. Witness Credibility 

A. Dr. Frederick G. McBride 

492. The plaintiff presented live testimony from one expert witness, Dr. Frederick G. 

McBride.  (Trial Tr. vol. 1, 20-222; Trial Tr. vol. 2, 3-31; Trial Tr. vol. 4, 127-43 (McBride 

rebuttal testimony).) 

493. Dr. McBride has a doctorate in Political Science from Clark Atlanta University.  

His work has focused on quantitative and qualitative research in redistricting and voting rights.  
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He has drawn and evaluated redistricting plans, performed racially polarized voting studies, 

performed demographic analysis, and presented at redistricting hearings for over 100 

jurisdictions in 22 states, and the District of Columbia.  (PX 6 at 000125; PX 1: McBride 

Curriculum Vitae; Trial Tr. vol. 1, 23-28.) 

494. The Court found Dr. McBride to be qualified to testify as an expert witness in the 

field of political science, and particularly as an expert in redistricting, demographic analysis, and 

the analysis of racial voting patterns.  (Trial Tr. vol. 1, 27:17-28:9.) 

495. Dr. McBride testified about the plaintiff’s illustrative plan (which he drew), his 

racial bloc voting analysis, and socioeconomic disparities between black and white residents of 

Sumter County, among other topics.  (Trial Tr. vol. 1, 20-222; Trial Tr. vol. 2, 3-31; Trial Tr. 

vol. 4, 127-43 (McBride rebuttal testimony).) 

496. Dr. McBride’s demeanor and responsiveness showed his comfort and facility with 

the subjects of his expertise.  He was willing and able to discuss the defendant’s criticism of his 

work, and his answers were appropriately detailed and explanatory. 

497. For these reasons, the Court finds that Dr. McBride’s testimony was credible. 

B. Michael Coley, Sr. 

498. Michael Coley, Sr. is an African-American man who was born in Americus, 

Georgia, in 1951 and has lived in Sumter County for almost his entire life.  (Trial Tr. vol. 2, 33-

34.) 

499. Coley served on the Sumter County Board of Education from 1996 until 2006, 

and he ran unsuccessfully for one of the at-large seats in 2014 and 2016.  (Trial Tr. vol.2, 41:25-

42:8, 43:17-21, 49:9-10.)  
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500. Coley testified from his personal knowledge and experience about the following 

broad topics: racial segregation in the public schools in Sumter County, including incidents of 

discrimination he personally experienced while attending Plains High School; race relations in 

Sumter County; his campaign experiences; the difficulties in running for at-large seats on the 

school board; the depressed socioeconomic status of African Americans compared to whites in 

Sumter County; barriers to black political participation in school-board elections; the election of 

no African Americans to at-large positions in Sumter County; and his opinion that African 

American voters in Sumter County do not have a meaningful opportunity to elect their preferred 

candidates to the at-large seats on the school board. (Trial Tr. vol. 2, 41:25-47, 49-57) 

501. None of Coley’s testimony was undermined on cross examination. (Trial Tr. vol. 

2, 58-59.) 

502. Having observed Coley’s demeanor and considered his testimony, the Court finds 

that his testimony was credible. 

C. Kelvin Pless 

503. Kelvin Pless is an African-American man, 52 years old, who has lived in 

Americus, Georgia, for his whole life. (Trial Tr. vol. 2, 60:15-25.) 

504. He has run several times for public office, including for the Sumter County Board 

of Education.  (Trial Tr. vol. 2, 60:25, 66:1-8, 69:1-14.) 

505. He testified from his personal knowledge and experience about the following 

broad topics: race relations in Sumter County; segregation in neighborhoods, churches, and 

community organizations; racial bloc voting in Sumter County; the difficulties in running for at-

large seats on the school board; racial incidents in elections for public office; racial incidents 

during his service on the school board; the performance of African-American students in the 
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public schools; and the racial purpose underlying the adoption of the existing system of elections 

for the school board in 2014.   (Trial Tr. vol. 2, 60-80.) 

506. None of Pless’ testimony was undermined on cross examination. (Trial Tr. vol. 2, 

80-82.) 

507. Having observed Pless’s demeanor and considered his testimony, the Court finds 

that Pless’ testimony was credible. 

D. Sam Mahone 

508. Sam Mahone is an African-American man who was born and raised in Americus.  

(Trial Tr. vol. 2, 83:24-84:1.) 

509. He graduated from Sumter County High in 1964, when the schools were racially 

segregated, and he was involved in the Civil Rights Movement in Sumter County. (Trial Tr. vol. 

2, 84:10-13, 88.) 

510. Mahone testified from his personal knowledge and experience about the following 

broad topics: racial segregation in the Sumter County public schools; segregated neighborhoods, 

communities, and businesses in Sumter County; the difficulties he and other African Americans 

have had in registering to vote in Sumter County; his efforts, and those of others, to desegregate 

places of public accommodations in Sumter County, including a movie theater, restaurants, 

schools, and grocery stores; the civil rights movement in Sumter County; the arrests and 

incarceration of civil rights marchers; attacks on African Americans and their homes by white 

night riders; the opening of  Southland Academy in Americus, a school for white students, in 

response to the decision in Brown v, Board of Education; racial bloc voting in Sumter County; 

and continuing racial polarization in Sumter County. (Trial Tr. vol. 2, 83-108.) 
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511. The defendant’s attorneys did not ask Mahone any questions on cross 

examination.  (Trial Tr. vol. 2, 108.) 

512. Having observed Mahone’s demeanor and considered his testimony, the Court 

finds that Mahone’s testimony was credible. 

E. Dr. John Marshall 

513. Dr. John Marshall is an African-American man and medical doctor who currently 

resides in Americus.  (Trial Tr. vol. 2, 109, 111.) 

514. Marshall came to Sumter County in 1986, served for 14 years as president of the 

Sumter County NAACP, and founded the Americus Sumter Observer newspaper approximately 

20 years ago. (Trial Tr. vol. 2, 111, 114.) 

515. He testified from his personal knowledge and experience on the following broad 

topics: racism in Sumter County; the academic achievements of African-American students in 

the Sumter County public schools; the impact upon the public schools when whites became a 

majority of the school board; racial bloc voting in Sumter County; and the impact of the 

depressed socio-economic status of African Americans on their participation in the political 

process and school board elections. (Trial Tr. vol. 2, 109-21.) 

516. The defendant’s attorneys did not ask Dr. Marshall any questions on cross 

examination.  (Trial Tr. vol. 2, 121.) 

517. Having observed Dr. Marshall’s demeanor and considered his testimony, the 

Court finds that his testimony was credible. 
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F. Alice Green 

518. Alice Green is an African-American woman who was born in Seminole County, 

Georgia, in 1944 and has lived in Sumter County for 44 years.  (Trial Tr. vol. 2, 122:21-125:7.) 

519. She worked in Sumter County schools for 26 years before retiring in 2000. She 

has served on the Sumter County Board of Education since 2002 and currently represents District 

1. (Trial Tr. vol. 2, 122:15-125:7, 210:22-24.) 

520. Alice Green testified from her personal knowledge and experience about the 

following broad topics: racial segregation in the public schools in Georgia; relationships between 

whites and blacks in Sumter County; her membership in a predominantly black church and 

predominantly black civic organizations; her experience in school-board elections and 

campaigns; the difficulties in running for at-large seats on the school board; the change in the 

method of electing members of the school board; white flight from Sumter County schools, and 

racially polarized voting in Sumter County elections. (Trial Tr. vol. 2, 125:15-132, 133:17-139, 

143-149:9.) 

521. None of Green’s testimony was undermined on cross examination or recross 

examination. (Trial Tr. vol. 2, 149:17-153:21, 160:3-161:17.) 

522. Having observed Alice Green’s demeanor and considered his testimony, the Court 

finds that her testimony was credible. 

G. Edith Ann Green 

523. Edith Ann Green is an African-American woman who was born in Sumter County 

in 1947 and has lived in Sumter County for almost her entire life.  (Trial Tr. vol. 2, 162:17-

163:11) 
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524. Green is retired.  She has served on the Sumter County Board of Education since 

1996, and she and currently represents District 5. (Trial Tr. vol. 2, 163:1-5) 

525. E. Green attended Sumter County schools and graduated from segregated high 

school and college. After college, she worked as a teacher in Sumter County from 1970 to 2004. 

She’s been a member of a predominantly black church in Sumter County for about 65 years. 

(Trial Tr. vol. 2, 163:12-168:7) 

526. E. Green testified from her personal knowledge and experience about the 

following broad topics: racial segregation in the public schools in Sumter County, including the 

personal experience of being discriminated against in school and working at a segregated school 

in Stewart County; white students exiting the public school system and attending private schools; 

relationships between whites and blacks in Sumter County; her service on the Board and at least 

five successful campaigns for reelection under the single member plan; the depressed 

socioeconomic status of African Americans compared to whites in Sumter County; the 

difficulties in running for at-large seats on the school board; the change in the method of electing 

members of the school board; and that voting in Sumter County is racially polarized. (Trial Tr. 

vol. 2, 168:8-180:2, 181:24-182-12.) 

527. None of Green’s testimony was undermined on cross examination. (Trial Tr. vol. 

2, 182:18-194:25.) 

528. Having observed Green’s demeanor and considered her testimony, the Court finds 

that her testimony was credible. 
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H. Rev. Mathis Kearse Wright, Jr. 

529. Rev. Mathis Kearse Wright, Jr., is an African-American man who was born in 

Sumter County in 1951 and has lived in Sumter County for almost his entire life.  (Trial Tr. vol. 

2, 195-96.) 

530. Wright is the pastor of the New Union Grove Baptist Church in Americus, and he 

currently serves as president of the local NAACP.  (Trial Tr. vol. 2, 208:22-23, 210:22-24.) 

531. Wright testified from his personal knowledge and experience about the following 

broad topics: racial segregation in the public schools in Sumter County, including discrimination 

against black students by the all-white school board; relationships between whites and blacks in 

Sumter County; threats from whites when he was doing voter registration and canvassing in 

Sumter County; the homes of blacks in Sumter County being shot at and burned down; racial 

segregation in churches in Sumter County; racial incidents during election campaigns in Sumter 

County; job discrimination in Sumter County; hate mail he has received concerning the present 

lawsuit; the depressed socioeconomic status of African Americans compared to whites in Sumter 

County; that the existing plan for School Board elections was racially motivated to create a 

situation where black people would no longer have the equal opportunity to elect candidates of 

their choice; and that voting in Sumter County is racially polarized. (Trial Tr. vol. 2, 195-228.) 

532. None of Wright’s testimony was undermined on cross examination. (Trial Tr. vol. 

2, 228-32.) 

533. Having observed Rev. Wright’s demeanor and considered his testimony, the 

Court finds that his testimony was credible. 
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I. Dr. Michael Busman 

534. Dr. Michael Busman is a white man and a physician who current resides in 

Americus, Georgia.  (Trial Tr. vol. 3, 8:13-9:4 (Busman).) 

535. He was first elected to the school board in 2002 and currently serves as its chair.  

(Trial Tr. vol. 3, 10:10-14 (Busman).) 

536. He now holds one of the two at-large seats. (Trial Tr. vol. 3, 10:15-16 (Busman).) 

537. Dr. Busman testified from his personal knowledge and experience about the 

change in the method of electing members of the school board and other matters.  (Trial Tr. vol. 

3, 8:13-41:14 (Busman).) 

538. Having observed Dr. Busman’s demeanor and considered his testimony, the Court 

finds that parts of it are not credible. 

539. For example, Dr. Busman testified that the Department of Justice never refused to 

preclear the legislation changing the method of electing members of the school board.  (Trial Tr. 

vol. 3, 22:14-14 (Busman).  But the record in this case contains the Department’s preclearance 

files, including multiple letters from the Department letter refusing to preclear the change 

without more information.  (PX 29 at 043779-80, 043792-93.) To the extent that Dr. Busman 

claimed otherwise, that testimony was not credible. 

540. Dr. Busman also testified, for example, that he was unaware of any opposition to 

his plan to change the method of electing members of the school board.  (Trial Tr. vol. 3, 17:14-

16 (Busman).)  But he later admitted that at least one board vote on the plan was sharply divided 

along racial lines (Trial Tr. vol. 3, 39:10-18 (Busman), and two African-American board 

members testified credibly that they opposed the inclusion of at-large seats (Trial Tr. vol. 2, 
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144:12-17 (Alice Green); Trial Tr. vol. 2, 173:22-175:4 (Edith Green)).  To the extent that he 

suggests otherwise, that testimony is not credible. 

541. Dr. Busman also testified, for example, that the justification for adding two at-

large seats to the plan was because it would be easier to go from nine to seven members, rather 

than five.  (Trial Tr. vol. 3, 16:1-15 (Busman).)  However, this testimony seems inconsistent with 

the explanation set out in the Board’s preclearance submission to the Department of Justice, 

which was simply “to match the redistricting structure adopted by the Sumter County Board of 

Commissioners.” (PX 28 at 043720.)  The Board later elaborated that the “sole reason” for the 

two at-large seats was because the Georgia General Assembly had adopted legislation that (a) 

reduced the size of the Sumter County Board of Education from nine to seven and (b) required 

the Board’s districts to be identical to those of the five districts used for the County Commission.  

(PX 248 at 05937-38.)  Dr. Busman acknowledged that the Board could have gone to five 

members, with a plan identical to the one used by the board of Commissioners.  (Trial Tr. vol. 3, 

37:6-22 (Busman).) And Dr. Busman’s testimony is contradicted by the credible testimony of 

two African-American board members that they were never told and do not know the 

justification for adding two at-large seats.  (Trial Tr. vol. 2, 144:18-24 (Alice Green); Trial Tr. 

vol. 2, 175:5-7 (Edith Green).) For all of these reasons, the Court gives little weight to Dr. 

Busman’s explanation for the addition of two at-large seats. 

J. Sylvia Roland 

542. Sylvia Roland is a white woman who was born in Tampa, Florida, and has lived 

in Sumter County, Georgia, since 2012.  (Trial Tr. vol. 3, 44.) 

543. Roland is a member of the Sumter County Board of Education and is in her 

second term.  She represents one of the at-large seats. (Trial Tr. vol. 3, 43.) 
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544. Roland testified from her personal knowledge and experience about her campaign 

tactics in two successful at-large elections, race relations in Sumter County, and other matters. 

(Trial Tr. vol. 3, 46-47, 51:21-53:7, 54-55.) 

545. Having observed Roland’s demeanor and considered her testimony, the Court 

finds that her testimony was credible. 

K. Robert Brady 

546. Robert Brady is a white man and a resident of Sumter County, Georgia.  (Trial Tr. 

vol. 3, 59:13-18 (Brady).) 

547. He has lived in Sumter County for 8 years, and he has been the Supervisor of 

Elections and Chief Registrar of Sumter County for the last 5 years.  (Trial Tr. vol. 3, 59:19-

60:13 (Brady).) 

548. Brady testified from his personal knowledge and experience about the following 

broad topics: voter registration data in Sumter County; his job duties; qualifications for public 

offices in Sumter County; election returns from elections held in Sumter County since 2012; and 

the race of some of the candidates who have appeared on the ballot in Sumter County since 2012.  

(Trial Tr. vol. 3, 59:13-120:9 (Brady).) 

549. Having observed Brady’s demeanor and considered his testimony, the Court finds 

that parts of it are not credible. 

550. For example, Brady testified that African Americans constitute a majority 

(approximately 52%) of the registered voters in Sumter County. (Trial Tr. vol. 3, 61:13-62:5.)  

But that testimony conflicts with official data published by the Secretary of State (DX 2 at 3 

(48.3%); DX 3 (48.8%)) and is therefore not credible.  
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551. Brady also testified, for example, that he found it “infinitely easier” and 

“infinitely cheaper” to administer school-board elections under the current plan than under the 

prior plan with nine districts.  (Trial Tr. vol. 3, 64:8-22.)  But he could not have administered an 

election under the prior plan, because he became the Supervisor of Elections in 2012, two years 

after the last election was held under the 2002 plan.  (Trial Tr. vol. 3, 59:22-23.)  On cross-

examination, he admitted that his comparison was based on the relative ease and expense of 

administering the current plan versus the nine-district special election required under House Bill 

836.  (Trial Tr. vol. 3, 10610-107:16.)  To the extent that Brady was implying that he found it 

easier to administer general school-board elections under the current plan versus the prior plan, 

that testimony is not credible. 

L. Dr. Karen L. Owen 

552. The defendant presented live testimony from one expert witness, Dr. Karen L. 

Owen.  (Trial Tr. vol. 3, 121-225; Trial Tr. vol. 4, 5-123.) 

553. Dr. Owen earned a Ph.D. in political science from the University of Georgia in 

2012, and she is currently employed as an assistant professor at the University of West Georgia. 

(DX 5 at 23; Trial Tr. vol. 3, 121:19-21 (Owen).) 

554. The Court found Dr. Owen qualified to testify as an expert witness in the field of 

statistics and political science.  (Trial Tr. vol. 3, 129:13-130:2.) 

555. Dr. Owen did not conduct any statistical analysis of her own in this case but 

merely offered opinions about the reliability (or lack thereof) of Dr. McBride’s analysis.  (Trial 

Tr. vol. 4, 53:9-13 (Owen).) 

556. Having observed Owen’s demeanor and considered her testimony, the Court finds 

that much of her testimony is not credible. 
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557. For example, Dr. Owen claimed on direct examination that the ecological 

inference technique used by Dr. McBride inherently constrains the sum of all estimates of black 

or white support for the candidates in a particular election to 100 percent, so that any estimates 

that sum over 100 percent must be unreliable.  (Trial Tr. vol. 3, 151:20-151:4.) But on cross 

examination, Dr. Owen backed away from that assertion (Trial Tr. vol. 4, 50:9-15) and could not 

identify any authority for her claim (Trial Tr. vol. 4, 57:13-59:2). She ultimately admitted that 

ecological inference estimates do sometimes sum over 100.  (Trial Tr. vol. 4, 55:10-57:12.) 

558. In her live testimony, Dr. Owen purported to find fault with certain of Dr. 

McBride’s analyses that she had not previously identified as problematic in her reports or 

deposition testimony.  (Trial Tr. vol. 3, 223:10-225:13; Trial Tr. vol. 4, 6:3-15:13, 20:11-21:7, 

23:20-24:5, 31:15-32:18, 34:4-35:1, 37:2-38:19, 40:23-41:23.) She did not offer any explanation 

for her failure to identify those so-called problems before trial, and her testimony about those 

elections did not seem genuine.   

559. Much of Dr. Owen’s testimony focused on Dr. McBride’s ecological inference 

analyses, but her experience with that technique is quite limited. (ECF 137; Trial Tr. vol. 3, 

125:8-128:25.)  In fact, she admitted at trial that she had never once performed a racial bloc 

voting analysis.  (Trial Tr. vol. 3, 129:1-4 (Owen).)   

560. And, with one exception, she never analyzed Dr. McBride’s statistical output for 

errors or ran any of the other diagnostic tools that researchers can use to assess the reliability of 

ecological-inference analyses. (Trial Tr. vol. 4: 60:2-76:2 (Owen).) The one diagnostic tool she 

did use was the standard error, which is a measure of the reliability of a particular estimate 

produced with the ecological inference technique.  She examined the standard errors that Dr. 
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McBride reported, and found none of them large enough to raise concern. (Trial Tr. vol. 3, 

211:16-214:8 (Owen); Trial Tr. vol. 4, 75:9-76:2 (Owen).)  

561. Ultimately, Dr. Owen’s criticism of Dr. McBride’s work was conclusory and 

lacking in substance.  Dr. Owen was unable to explain the bases for her criticisms, nor could she 

identify any authority for her claims.  And, most importantly, she performed no independent 

analysis to illustrate the alleged problems or show that a different analysis would lead to a 

different conclusion.  

562. For these reasons, the Court gives her testimony little weight. 

 

 

563. After reviewing each of the Senate factors and other relevant circumstances in this 

case, the Court concludes that under the totality of the circumstances, House Bill 836 results in 

unequal electoral opportunity for African-American voters. The court finds that Wright has 

satisfied the three Gingles factors and that the totality of circumstances establish that African 

Americans have been denied an equal opportunity to participate in the political process and to 

elect candidates of their choice.  

 

CONCLUSIONS OF LAW 

I. Jurisdiction and Venue 

 
1. This Court has original jurisdiction over this case under Article III of the U.S. 

Constitution and 28 U.S.C. §§ 1331, 1343(a)(3), and 1343(a)(4) and 52 U.S.C. § 10301. 

2. Venue is proper in the Middle District of Georgia under 28 U.S.C. § 1391(b). 
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II. Section 2 Standard 

 
3. Section 2 of the Voting Rights Act of 1965, 52 U.S.C. § 10301, prohibits voting 

practices and procedures that discriminate on the basis of race, color, or membership in a 

language minority, including what is known as “vote dilution” through the use of at-large 

elections.  See Thornburg v. Gingles, 478 U.S. 30, 43-51 (1986); United States v. Dallas Cty. 

Comm’n, 739 F.2d 1529, 1534 (11th Cir. 1984); United States v. Marengo Cty. Comm’n, 731 

F.2d 1546, 1556 (11th Cir. 1984). 

4. The essence of a vote-dilution claim is that a particular election practice “interacts 

with social and historical conditions . . . to minimize or cancel out the voting strength of racial 

minorities in the voting population.” Gingles, 478 U.S. at 47-48 (internal alterations, citations, 

and quotation marks omitted). 

5. “The theoretical basis for this type of impairment is that where minority and 

majority voters consistently prefer different candidates, the majority, by virtue of its numerical 

superiority, will regularly defeat the choices of minority voters.” Gingles, 478 U.S. at 48. 

6. “Not only does voting along racial lines deprive minority voters of their preferred 

representative in these circumstances, it also allows those elected to ignore minority interests 

without fear of political consequences, leaving the minority effectively unrepresented.” Gingles, 

478 U.S. at 48 n.14 (internal alterations, citations, and quotation marks omitted). 

7. In Gingles, the Supreme Court identified three preconditions for a vote-dilution 

claim under Section 2. “First, the minority group must be able to demonstrate that it is 

sufficiently large and geographically compact to constitute a majority in a single-member 

district.” Gingles, 478 U.S. at 50. “Second, the minority group must be able to show that it is 
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politically cohesive.” Id. at 51. “Third, the minority must be able to demonstrate that the white 

majority votes sufficiently as a bloc to enable it—in the absence of special circumstances, such 

as the minority candidate running unopposed—usually to defeat the minority’s preferred 

candidate.” Id. (internal citations omitted).  

8. If a plaintiff meets that initial threshold, Section 2 then requires the court to 

determine, based on a review of the “totality of circumstances,” whether the challenged practice 

results in unequal electoral opportunity for minority voters. 52 U.S.C. § 10301(b); see Gingles, 

478 U.S. at 79; Johnson v. De Grandy, 512 U.S. 997, 1010-12 (1994). 

9. The legislative history of Section 2 indicates that “a variety of factors, depending 

upon the kind of rule, practice, or procedure called into question” can be relevant when 

determining whether a plan “results” in discrimination. S. Rep. No. 97-417, at 28-29, reprinted 

in 1982 U.S.C.C.A.N. 177, 206-07 (the “Senate Report”).  

10. The Senate Report identifies seven factors that are typically relevant to a results 

claim.  These so-called “Senate Factors” are: 

1.  the extent of any history of official discrimination in the state or 
political subdivision that touched the right of the members of the minority group 
to register, to vote, or otherwise to participate in the democratic process;  

 
2.  the extent to which voting in the elections of the state or political 

subdivision is racially polarized;  
 
3.  the extent to which the state or political subdivision has used 

unusually large election districts, majority vote requirements, anti-single shot 
provisions, or other voting practices or procedures that may enhance the 
opportunity for discrimination against the minority group;  

 
4.  if there is a candidate slating process, whether the members of the 

minority group have been denied access to that process;  
 
5.  the extent to which members of the minority group in the state or 

political subdivision bear the effects of discrimination in such areas as education, 
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employment and health, which hinder their ability to participate effectively in the 
political process;  

 
6.  whether political campaigns have been characterized by overt or 

subtle racial appeals;  
 
7.  the extent to which members of the minority group have been 

elected to public office in the jurisdiction.  

 
Id. 

 
11. In addition, the Senate Report identified two other factors that have had 

“probative value” and that are often considered alongside with the other factors, namely:  

8. Whether there is a significant lack of responsiveness on the part of 
elected officials to the particularized needs of the members of the minority group; 
[and]   	

 
9. Whether the policy underlying the state or political subdivision’s 

use of such voting qualification, prerequisite to voting, or standard, practice or 
procedure is tenuous.    

Id. at 29.   

12. The Supreme Court expressly approved and applied the Senate-Factor analysis in 

Gingles, but it pointed out that there is no requirement that any particular number of the Senate 

factors be proved, or that a majority of them point one way or the other. 478 U.S. at 43-45; 

accord Georgia State Conf. of the NAACP v. Fayette Cty. Bd. of Comm’rs, 775 F.3d 1336, 1342 

(11th Cir. 2015). 

13. Since the Supreme Court decided Gingles, courts have recognized two additional 

factors that are probative of vote dilution. 

14. The first additional factor is “proportionality,” i.e., whether the number of 

districts in which the minority group forms an effective majority is roughly proportional to its 
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share of the population in the relevant area. De Grandy, 512 U.S. at 1000, 1014 n.11; see also 

LULAC v. Perry, 548 U.S. 399, 436 (2006). 

15. The second additional factor is racial separation. “[O]n-going racial separation . . . 

– socially, economically, religiously, in housing and business patterns – makes it especially 

difficult for [minority] candidates seeking county-wide office to reach out to and communicate 

with the predominantly white electorate from whom they must obtain substantial support to win . 

. . at-large elections.” United States v. Charleston Cty., 316 F. Supp. 2d 268, 291 (D.S.C. 2003), 

aff’d, 365 F.3d 341 (4th Cir. 2004); see McMillan v. Escambia Cty., 688 F.2d 960, 967-68 (5th 

Cir. 1982) (“McMillan I”), factual findings readopted by 748 F.2d 1037 (5th Cir. 1984) 

(“McMillan II”).  

16. Although the Supreme Court has made clear that the district courts must perform 

this totality-of-the-circumstances analysis, “[e]stablishment of the Gingles preconditions 

presages Section 2 liability.” Charleston Cty., 316 F. Supp. 2d at 277. 

17. This is because the establishment of the Gingles preconditions “creates the 

inference the challenged practice is discriminatory.” Sanchez v. Colorado, 97 F.3d 1303, 1310 

(10th Cir. 1996). 

18. Indeed, “it will be only the very unusual case in which the plaintiffs can establish 

the existence of the three Gingles factors but still have failed to establish a violation of § 2 under 

the totality of circumstances.” Georgia State Conf. of the NAACP, 775 F.3d at 1342; accord 

Teague v. Attala Cty., 92 F.3d 283, 293 (5th Cir. 1996); Uno v. City of Holyoke, 72 F.3d 973, 

983 (1st Cir. 1995); Harvell v. Blytheville Sch. Dist. No. 5, 71 F.3d 1382, 1390 (8th Cir. 1995) 

(en banc); NAACP v. City of Niagara Falls, 65 F.3d 1002, 1019 n. 21 (2d Cir. 1995); Jenkins v. 

Red Clay Consol. Sch. Dist. Bd. of Educ., 4 F.3d 1103, 1135 (3d Cir. 1993).  
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III. The First Gingles Factor: Numerosity and Compactness 

19. The first Gingles factor requires a plaintiff to show that the minority group is 

“sufficiently large and geographically compact to constitute a majority in a single-member 

district.”  Gingles, 478 U.S. at 50. 

20. When, as is the case here, a plaintiff challenges the failure to draw a sufficient 

number of majority-minority districts, the first Gingles factor requires the plaintiff to show “the 

possibility of creating more than the existing number of reasonably compact districts with a 

sufficiently large minority population to elect candidates of its choice.” De Grandy, 512 U.S. at 

1008; accord LULAC, 548 U.S. at 430. 

21. In Bartlett v. Strickland, 556 U.S. 1, 12 (2009), the Supreme Court clarified that 

the minority group must establish that it can constitute more than 50 percent of the population in 

one or more additional districts.  

22. The question posed by the first Gingles factor is not whether the plaintiffs can 

draw a district which meets “some aesthetic ideal of compactness,” Clark v. Calhoun Cty., 21 

F.3d 92, 95 (5th Cir. 1994) (“Clark I”), but whether “the affected minority is diffused and thus 

politically ineffective,” Sanchez v. Colorado, 97 F.3d at 1312. 

23. As Justice Kennedy has explained, the first Gingles factor “refers to the 

compactness of the minority population, not the compactness of the contested district.” LULAC, 

548 U.S. at 433 (quoting Bush v. Vera, 517 U.S. 952, 997 (1995) (Kennedy, J., concurring)). 

24. In addition, there is no need for a plaintiff to prove that a potential district would 

be “effective” for minority voters. LULAC, 548 U.S. at 428-29; see also Gingles, 478 U.S. at 51 

n.17 (explaining that a majority in a single-member district is sufficient to establish “the 

potential to elect representatives of choice”); Bone Shirt v. Hazeltine, 461 F.3d 1011, 1019 (8th 
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Cir. 2006) (rejecting the argument that “the plaintiffs must prove that the minority group will 

enjoy sufficient super-majority status in the proposed remedial district”). 

IV. The Second Gingles Factor: Minority Political Cohesiveness 

25. The second Gingles factor requires a plaintiff to show that the minority group is 

“politically cohesive.”  Gingles, 478 U.S. at 50. 

26. The purpose of this requirement, according to the Supreme Court, is to ensure that 

the minority group at issue has “distinctive minority group interests.”  Id. 

27. Without distinctive political interests, the minority group cannot be harmed by 

unequal opportunity in the political arena.  See id. 

28. One way of proving the second Gingles factor is by “showing that a significant 

number of minority group members usually vote for the same candidates,” and this is most often 

accomplished by examining statistical analyses of actual election results which estimate the 

voting patterns of minority and non-minority voters. Id. at 56.  

29. Parties may also use anecdotal evidence to establish minority political 

cohesiveness. Askew v. City of Rome, 127 F.3d 1355, 1377 (11th Cir. 1997) (per curiam); S. 

Christian Leadership Conference v. Sessions, 56 F.3d 1281, 1292 (11th Cir. 1995) (en banc) 

(“The court appropriately considered all of the circumstantial evidence--both statistical and 

anecdotal--that was offered.”); see also Sanchez v. Bond, 875 F.2d 1488, 1494 (10th Cir. 1989). 

30. When considering statistical evidence of the second and third Gingles factors, 

some elections are more probative than others. 

31. First, elections for the office at issue (“endogenous” elections) are generally more 

probative of cohesion and polarization than elections for other offices (“exogenous” elections).  

Johnson v. Hamrick, 196 F.3d 1216, 1222 (11th Cir. 1999); City of Carrollton Branch of the 
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NAACP v. Stallings, 829 F.2d 1547, 1560 (11th Cir. 1987) ; see also Bone Shirt, 461 F.3d at 

1020-21; Sanchez v. Colorado, 97 F.3d at 1317; Clark v. Calhoun Cty., 88 F.3d 1393, 1397 (5th 

Cir. 1996) (“Clark II”). 

32. Exogenous elections are relevant, but only “to the extent that the results from 

these elections allow an inference to the voting patterns” for the office at issue.  Cofield v. City of 

LaGrange, 939 F. Supp. 749, 760 (N.D. Ga. 1997); see also id.  at 773 (“the voting patterns in 

exogenous elections cannot defeat evidence, statistical or otherwise, about [endogenous] 

elections”). 

33. Exogenous elections may also differ in their probative value depending on their 

similarity to the elections at issue. See, e.g., Black Political Task Force v. Galvin, 300 F. Supp. 

291, 308 (D. Mass. 2004). 

34. Second, interracial elections, i.e. elections with minority and non-minority 

candidates, are generally more probative than racially homogenous elections because they give 

voters a racial choice.  Davis v. Chiles, 139 F.3d 1414, 1417 n.5 (11th Cir. 1998); Nipper v. 

Smith, 39 F.3d 1494, 1539-40 (11th Cir. 1994) (en banc); see also Bone Shirt, 461 F.3d at 1020-

21; United States v. Blaine Cty., 363 F.3d 897, 911 (9th Cir. 2004) (contests between white and 

Indian candidates are most probative of bloc voting); Rural W. Tenn. African-Am. Affairs 

Council, Inc. v. Sundquist, 209 F.3d 835, 840-41 (6th Cir. 2000);  Sanchez v. Colorado, 97 F.3d 

at 1317 n.4; Uno, 72 F.3d at 988 n.8; Jenkins, 4 F.3d at 1128 (“As a general matter, we believe 

that elections involving white candidates only are much less probative of racially polarized 

voting than elections involving both black and white candidates.”); LULAC v. Clements, 999 

F.2d 831, 849 (5th Cir. 1993) (en banc)  (“Clements II”) (“This court has consistently held that 

elections between white candidates are generally less probative in examining the success of 
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minority-preferred candidates, generally on grounds that such elections do not provide minority 

voters with the choice of a minority candidate.”); cf. Smith v. Clinton, 687 F. Supp. 1310, 1318 

(E.D. Ark.) (three-judge district court) (the Voting Rights Act’s guarantee of equal opportunity is 

not met when “[c]andidates favored by blacks can win, but only if the candidates are white.”), 

aff’d mem. 488 U.S. 988 (1988). 

35. In Gingles, for example, the Supreme Court relied exclusively on black-white 

legislative contests to determine whether a legislative redistricting plan diluted the black vote.  

See Gingles, 478 U.S. at 80-82. 

36. Third, the most recent elections are generally more probative than elections in the 

distant past.  Meek v. Metropolitan Dade Cty., 985 F.2d 1471, 1482-83 (11th Cir. 1993); see also 

Bone Shirt, 461 F.3d at 1020; Uno, 72 F.3d at 990; Clements II, 999 F.2d at 891. 

V. The Third Gingles Factor: Legally Significant White Bloc Voting 

37. The third Gingles factor requires plaintiffs to demonstrate that “the white majority 

votes sufficiently as a bloc to enable it—in the absence of special circumstances, such as the 

minority candidate running unopposed—usually to defeat the minority's preferred 

candidate.” Gingles, 478 U.S. at 51. 

38. The purpose of this requirement, according to the Court, is to demonstrate that the 

challenged practice “impedes [the minority’s] ability to elect its chosen representatives.” Id. 

39. “[U]nless minority group members experience substantial difficulty electing 

representatives of their choice, they cannot prove that a challenged electoral mechanism impairs 

their ability ‘to elect.’” Id. at 48 n.15 (quoting Section 2). 
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40. In general, “a white bloc vote that normally will defeat the combined strength of 

minority support plus white ‘crossover’ votes rises to the level of legally significant white bloc 

voting.”  Id. at 56. 

41. However, because the level of white bloc voting that is sufficient to defeat a 

minority-preferred candidate “will vary according to a variety of factual circumstances,” there is 

no mathematical formula or simple doctrinal test for determining whether the third Gingles 

factor is satisfied. Id. at 57-58.   

42. Rather, a court must consider any special circumstances that may exist and weigh 

each election according to its probative value.  See, e.g., Hamrick, 196 F.3d at 1222; Davis, 139 

F.3d at 1417 n.5; Nipper, 39 F.3d at 1539-40; Stallings, 829 F.2d at 1560; see also, e.g., Bone 

Shirt, 461 F.3d at 1020-21; Ruiz v. City of Santa Maria, 160 F.3d 543, 552-554 (9th Cir. 1998); 

Sanchez v. Colorado, 97 F.3d at 1317; Clark II, 88 F.3d at 1397. 

43. The inquiry for the third Gingles factor focuses, moreover, on elections with a 

“white majority.”  Gingles, 478 U.S. at 50; see also De Grandy, 512 U.S. at 1003-04 (affirming 

the district court’s conclusion that the third Gingles factor had been satisfied where there was “a 

tendency of non-Hispanic whites to vote as a bloc to bar minority groups from electing their 

chosen candidates except in a district where a given minority makes up a voting majority.”); Old 

Person v. Cooney, 230 F.2d 1113, 1122 (9th Cir. 2000) (“To do otherwise would permit white 

bloc voting in a majority-white district to be washed clean by electoral success in neighboring 

majority-Indian districts.”); Barnett v. City of Chicago, 141 F.3d 699, 702 (7th Cir.1998); Bone 

Shirt v. Hazeltine, 336 F. Supp. 2d 976, 1011 (D.S.D. 2004), aff’d 461 F.3d 1011 (8th Cir. 2006). 

44. Special circumstances can include incumbency, lack of opposition, the use of 

single-shot voting, or “a temporary effect resulting from the filing of the vote dilution suit itself.”  
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Gingles, 478 U.S. at 57; see also Davis, 139 F.3d at 1417 n.2 (“Elections of minority candidates 

during the pendency of Section Two litigation, however, have little probative value.”) 

45. At least one court has also recognized vote-splitting among white voters as a 

special circumstance that can affect the analysis of the third Gingles factor.  Vote-splitting occurs 

when a group splits its votes among more than one candidate in a multi-candidate election and 

thereby allows a minority-preferred candidate to win with a plurality of the vote.  If vote-splitting 

is unusual in the jurisdiction, courts may consider the success of the minority-preferred candidate 

to be the result of a special circumstance.  United States v. Charleston Cty., 365 F.3d 341, 352 

(4th Cir. 2004). 

46. Like minority political cohesiveness, white bloc voting can be proven with 

statistical and anecdotal evidence. Sessions, 56 F.3d at 1292 (“The court appropriately 

considered all of the circumstantial evidence--both statistical and anecdotal--that was offered.”); 

Nipper, 39 F.3d at 1540. 

47. Bloc voting must be proven, however; it may not simply be assumed. Gingles, 

478 U.S. at 46 (Section 2 “does not assume the existence of racial bloc voting; plaintiffs must 

prove it.”); see also id. at 58-61, 67-70; Growe v. Emison, 507 U.S. 25, 42 (1993) (“A law 

review article on national voting patterns is no substitute for proof that bloc voting occurred in 

Minneapolis.”).   

48. For purposes of the third Gingles factor, a runoff election is not considered to be 

separate from its first-round primary or general election.  Clements II, 999 F.2d at 891 and 892 

n.42.  The victor of the runoff is the victor of the combined elections.  Id. at 892 n.42.   
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VI. The Totality of Circumstances 

49. If a plaintiff satisfies the three Gingles factors, the court must then determine, 

based upon “a searching practical evaluation of the past and present reality and on a functional 

view of the political process,” whether the challenged voting practice results in unequal electoral 

opportunity for minority voters.  Gingles, 478 U.S. at 45 (internal citations and quotation marks 

omitted). 

50. This determination “is peculiarly dependent upon the facts of each case” and 

requires “an intensely local appraisal of the design and impact of the contested electoral 

mechanisms.”  Id. at 79 (internal citations and quotation marks omitted). 

A. Senate Factor 1: History of Discrimination 

51. The first Senate Factor is the extent of any history of discrimination “that touched 

the right of members of the minority group to register, to vote, or otherwise participate in the 

democratic process.”  Senate Report at 28; accord Gingles, 478 U.S. at 37. 

52. As the Eleventh Circuit has explained, a history of discrimination and its lingering 

effects are relevant to the issue of vote dilution because 

past discrimination can severely impair the present-day ability of minorities to 
participate on an equal footing in the political process. Past discrimination may 
cause blacks to register or vote in lower numbers than whites. Past discrimination 
may also lead to present socioeconomic disadvantages, which in turn can reduce 
participation and influence in political affairs.  

Marengo Cty. Comm’n, 731 F.2d at 1567. 

53. Courts have considered a broad range of discriminatory practices to be probative 

of the first Senate Factor.  See, e.g., Brooks v. Miller, 158 F.3d 1230, 1233 (11th Cir. 1998) 

(“The voting strength of blacks has historically been diminished in Georgia in numerous ways, 

including property ownership requirements, literacy tests, and the use of the county unit system 
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which undermined the voting power of counties with large black populations.”); Teague, 92 F.3d 

at 293-94 (“That Mississippi has a long and dubious history of discriminating against blacks is 

indisputable.”); Clark II, 88 F.3d at 1399 (“The long and unhappy history of discrimination in 

Mississippi requires no protracted discussion.”); Bone Shirt, 336 F. Supp. 2d at 1018-34. 

54. Private discrimination, as well as official discrimination, can be relevant “because 

such discrimination can contribute to the inability of blacks to assert their political influence and 

to participate equally in public life.”  Marengo Cty. Comm’n, 731 F.2d at 1567 n.36 (citing 

Major v. Treen, 574 F. Supp. 325, 342 (E.D. La. 1983) (three-judge district court)). 

55. And the discrimination need not have been caused by the jurisdiction at issue as 

long as it affected members of the minority group in the jurisdiction at issue.  Blaine Cty., 363 

F.3d at 913 (holding that the district court properly considered discrimination by the county, 

state, and federal governments). 

B. Senate Factor 2: The Extent of Racially Polarized Voting 

56. The second Senate Factor is the extent to which voting is racially polarized.  

Senate Report at 29. 

57. This factor is one of the most important considerations in the totality of the 

circumstances analysis.  Gingles, 478 U.S. at 48-49; Marengo Cty. Comm’n, 731 F.2d at 1566 

(“this factor will ordinarily be the keystone of a dilution case”); see also Blaine Cty., 363 F.3d 

897, 903 (9th Cir. 2004); Clark II, 88 F.3d at 1397; Harvell, 71 F.3d at 1392; Collins v. City of 

Norfolk, 768 F.2d 572, 578 (4th Cir. 1985). 

58. Racially polarized voting is present “where black voters and white voters vote 

differently.”  Gingles, 478 U.S. at 53 n.21.  Or, to put it another way, voting is racially polarized 

when “the results of the individual election would have been different depending on whether it 
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had been held among only the white voters or only the black voters.”  Id. at 54; see also id. at 58-

61. 

C. Senate Factor 3: Enhancing Mechanisms 

59. The third Senate factor is “the extent to which the state or political subdivision 

has used unusually large election districts, majority vote requirements, anti-single-shot 

provisions, or other voting practices or procedures that may enhance the opportunity for 

discrimination against the minority group.” Senate Report at 29. 

60. It is well established that large election districts, when combined with 

socioeconomic disparities, enhance the opportunity for discrimination against the minority group 

by increasing the cost of campaigning.  See, e.g., Askew, 127 F.3d at 1386 (“Rome's at-large 

electoral systems . . . have the effect of increasing the importance of money in the electoral 

process by enlarging the electoral district.”); Marengo Cty. Comm’n, 731 F.2d at 1570 

(recognizing that large, rural area made countywide campaigns expensive); see also, e.g., 

Charleston Cty., 365 F.3d at 352 (noting that “the County’s size works to the detriment of 

minority candidates, who typically have fewer financial resources”). 

61. Majority-vote requirements have likewise been long regarded as enhancing the 

opportunity for discrimination.  In City of Rome v. United States, 446 U.S. 156, 183–84 (1980), 

the Supreme Court explained how a majority-vote requirement works to dilute the votes of 

African–Americans: 

The District Court recognized that, under the preexisting plurality-win system, a 
Negro candidate would have a fair opportunity to be elected by a plurality of the 
vote if white citizens split their votes among several white candidates and 
Negroes engage in “single-shot voting” in his favor. The 1966 change to the 
majority vote/runoff election scheme significantly decreased the opportunity for 
such a Negro candidate since, even if he gained a plurality of votes in the general 
election, he would still have to face the runner-up white candidate in a head-to-
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head runoff election in which, given bloc voting by race and a white majority, he 
would be at a severe disadvantage. 

(internal punctuation and citation omitted); see also LULAC v. Clements, 986 F.2d 728, 749 (5th 

Cir. 1993) (“Clements I”) (“Majority vote requirements can obstruct the election of minority 

candidates by giving white voting majorities a ‘second shot’ at minority candidates who have 

only mustered a plurality of the votes in the first election.”); Dallas Cty. Comm’n, 739 F.2d at 

1536–37; McMillan II, 748 F.2d at 1044; Marengo Cty. Comm’n, 731 F.2d at 1570. 

62. Staggered terms also enhance the opportunity for discrimination because they 

eliminate minority voters’ ability to use single-shot voting.  City of Rome, 446 U.S. at 184-85 & 

n.21; Harvell, 71 F.3d at 1390; Jones v. City of Lubbock, 727 F.2d 364 (5th Cir. 1984). 

63. And, for purposes of the third Senate Factor, a plaintiff need not demonstrate the 

extent to which these mechanisms enhance the opportunity for discrimination; a plaintiff need 

only show whether the jurisdiction uses them.  See, e.g., Askew, 127 F.3d at 1386; Dallas Cty. 

Comm’n, 739 F.2d at 1536–37; McMillan II, 748 F.2d at 1044; Marengo Cty. Comm’n, 731 F.2d 

at 1570. 

D. Senate Factor 4: Candidate Slating Process 

64. The fourth Senate Factor is whether members of the minority group have been 

denied access to a candidate slating process.  Senate Report at 29. 

65. Slating is “a process in which some influential non-governmental organization 

selects and endorses a group or ‘slate’ of candidates, rendering the election little more than a 

stamp of approval for the candidates selected.” Westwego Citizens for Better Gov’t v. City of 

Westwego, 946 F.2d 1109, 1116 n.5 (5th Cir. 1991) (citing Overton v. City of Austin, 871 F.2d 

529, 534 (5th Cir. 1989)).  

Case 1:14-cv-00042-WLS   Document 169   Filed 01/12/18   Page 116 of 127



 

 107 

66.  Where a formal or informal slating process exists, the ability of minority group 

members to participate in the slating organization and receive its endorsement may be “of 

paramount importance.”  Marengo Cty. Comm’n, 731 F.2d at 1569. 

67. For example, in White v. Regester, 412 U.S. 755, 766-67 (1973), the Supreme 

Court found it significant that only two blacks had ever been endorsed by the Dallas County 

Committee for Responsible Government, “a white- dominated organization that is in effective 

control of Democratic Party candidate slating in Dallas County.”   

68. Where a slating process does not exist, however, its absence does not generally 

weigh against a vote-dilution claim.  McMillan II, 748 F.2d at 1045-46; see also Harvell, 71 F.3d 

at 1390; Clements I, 986 F.2d 728, 749 (1993). 

E. Senate Factor 5: Socioeconomic Disparities 

69. The fifth Senate Factor is “the extent to which members of the minority group in 

the state or political subdivision bear the effects of discrimination in such areas as education, 

employment and health, which hinder their ability to participate effectively in the political 

process.” Senate Report at 29. 

70. The Senate Report explains the rationale and the nature of the inquiry for this 

factor:  

disproportionate educational, employment, income level and living conditions 
arising from past discrimination tend to depress minority political participation. 
Where these conditions are shown, and where the level of black participation in 
politics is depressed, plaintiffs need not prove any further causal nexus between 
their disparate socio-economic status and the depressed level of political 
participation.  

Id. at 29 n. 1114 (citations omitted). 
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71. “[P]olitical participation by minorities tends to be depressed where minority 

group members suffer effects of prior discrimination such as inferior education, poor 

employment opportunities, and low incomes.” Gingles, 478 U.S. at 69. 

72. The fifth Senate Factor does not require a plaintiff to prove that socioeconomic 

disparities were caused, in whole or in part, by racial discrimination or that socioeconomic 

disparities caused, in whole or in part, depressed levels if minority political participation.  Dallas 

Cty. Comm’n, 739 F.2d at 1537 (“Once lower socio-economic status of blacks has been shown, 

there is no need to show the causal link of this lower status on political participation.”); Marengo 

Cty. Comm’n, 731 F.2d at 1569 (“the burden is not on the plaintiffs to prove that this 

[socioeconomic] disadvantage is causing reduced political participation”); Kirksey v. Bd. of 

Supervisors, 554 F.2d 139, 144-46 (5th Cir. 1977) (“Inequality of access is an inference which 

flows from the existence of economic and educational inequalities.”). 

73. Rather, the burden is on “those who deny the causal nexus to show that the cause 

is something else.” Marengo Cty. Comm’n, 731 F.2d at 1568-69. 

F. Senate Factor 6: Racial Appeals 

74. The sixth Senate Factor is the extent to which there have been overt or subtle 

racial appeals in recent elections.  Senate Report at 29. 

75. Racial appeals can take a variety of forms, from the use of racially-charged 

campaign issues, Williams v. City of Dallas, 734 F. Supp. 1317, 1348 (N.D. Tex. 1990), to 

candidates using photographs of their African-American opponents on their campaign literature, 

McDaniels v. Mehfoud, 702 F. Supp. 588, 595 (E.D. Va. 1988), to a candidate having a door 

slammed in his face and his campaign literature destroyed, Garza v. Cty. of Los Angeles, 756 F. 

Supp. 1298, 1341 (C.D. Cal. 1991).  
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76. It is not necessary to prove that racial appeals are a permanent or exceedingly 

pervasive feature of a jurisdiction’s elections; instead, courts have found the existence of this 

factor based on a handful of salient incidents. See, e.g., Bone Shirt, 336 F. Supp. 2d at 1041 

(finding racial appeals based mostly on two newspaper articles, in 1978 and 2002, focusing on 

allegations of voter fraud by American Indians); United States v. Alamosa Cty., 306 F. Supp. 2d 

1016, 1025-26 (D. Colo. 2004) (finding racial appeals based on three elections where candidates 

identified own ethnicity); Magnolia Bar Ass’n, Inc. v. Lee, 793 F. Supp. 1386, 1410 (S.D. Miss. 

1992) (finding racial appeals in Mississippi’s judicial elections based on evidence from three 

elections).  

77. And while evidence of racial appeals in political campaigns will bolster a vote-

dilution claim, a plaintiff’s failure to produce evidence of racial appeals “should not weigh 

heavily against” a finding of vote dilution because “overtly bigoted behavior has become more 

unfashionable.” Marengo Cty. Comm’n, 731 F.2d at 1571 (internal quotation marks and citation 

omitted). 

G. Senate Factor 7: The Election of African Americans 

78. The seventh Senate Factor is the extent to which members of the minority group 

have been elected to public office in the jurisdiction.  Senate Report at 29. 

79. This factor is one of the most important considerations in the totality of the 

circumstances analysis.  Gingles, 478 U.S. at 48 n.15; see also Rogers v. Lodge, 458 U.S. 613, 

623 (1982); Solomon v. Liberty Cty., 865 F.2d 1566, 1583 (11th Cir. 1988); Marengo Cty. 

Comm’n, 731 F.2d at 1567.  
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80. Combined with proof of racially polarized voting, evidence that no minority 

candidates have been elected to the office at issue weighs heavily in favor of a Section 2 vote-

dilution claim.  See, e.g., Rural W. Tenn. African-Am. Affairs Council, 209 F.3d at 842-44. 

H. Additional Senate Factor: Unresponsiveness 

81. The Senate Report recognized that “a significant lack of responsiveness on the 

part of elected officials to the particularized needs of the members of the minority group” might 

have some probative value in evaluating the totality of the circumstances under Section 2.  

Senate Report at 29. 

82. If officials are unresponsive, “it is evidence that minorities have insufficient 

political influence to ensure that their desires are considered by those in power.”  Marengo Cty. 

Comm’n, 731 F.2d at 1572. 

83. The Senate Report provides, however, that “[u]nresponsiveness is not an essential 

part of plaintiff’s case.”  Senate Report at 29 n.116. 

84. The Senate Report further indicates that although a showing of unresponsiveness 

might have some probative value, a showing of responsiveness on the part of elected officials 

would have very little.  See id.; see also Marengo Cty. Comm’n, 731 F.2d at 1572. 

85. Because Section 2 protects the equal right to elect candidates of choice, 

“[w]hether current office holders are responsive to black needs . . . is simply irrelevant to that 

inquiry; a slave with a benevolent master is nonetheless a slave.”  McMillan v. Escambia Cty., 

638 F.2d 1239, 1249 (5th Cir. 1981). 

86. For that reason, “defendants’ proof of some responsiveness would not negate 

plaintiff’s showing by other, more objective factors enumerated here that minority voters 
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nevertheless were shut out of equal access to the political process.”  Senate Report at 29 n.166; 

accord Clark II, 88 F.3d at 1400; Harvell, 71 F.3d at 1391. 

I. Additional Senate Factor: Tenuous Policy Justification 

87. The Senate Report also recognized that “whether the policy underlying the state 

or political subdivision’s use of such voting qualification, prerequisite to voting, or standard, 

practice or procedures is tenuous” might have some probative value in evaluating the totality of 

the circumstances under Section 2. Senate Report at 29.  

88. A tenuous explanation for at-large elections is circumstantial evidence that the 

system is motivated by a discriminatory purpose, and evidence that a voting practice was 

intended to discriminate is circumstantial evidence that the practice has a discriminatory effect. 

Marengo Cty. Comm’n, 731 F.2d at 1571. Moreover, “the tenuousness of the justification for a 

state policy may indicate that the policy is unfair.” Id. 

89. The Senate Report made clear, however, that “even a consistently applied practice 

premised on a racially neutral policy would not negate a plaintiff’s showing through other factors 

that the challenged practice denies minorities fair access to the process.” Senate Report at 29 

n.117; accord Marengo Cty. Comm’n, 731 F.2d at 1571. 

90. In other words, “proof of a merely non-tenuous state interest . . . cannot defeat 

liability.” Clark II, 88 F.3d at 1401.  

J. Lack of Proportionality 

91. Proportionality, or the lack thereof, is another factor to consider in the totality-of-

circumstances review.  De Grandy, 512 U.S. at 1000, 1014 n.11; see also LULAC, 548 U.S. at 

436. 
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92. The concept of proportionality compares “the number of majority-minority 

districts to the minority members’ share of the relevant population.”  De Grandy, 512 U.S. at 

1014 n.11. 

93. The relevant population, for purposes of the proportionality calculation is voting-

age population.  See Stabler v. Thurston Cty., 129 F.3d 1015, 1022 (8th Cir. 1997).  Or, where a 

particular case involves a large number of non-citizens, citizen voting-age population may be the 

appropriate figure.  See Barnett, 141 F.3d at 704-05; see, e.g., LULAC, 548 U.S. at 436. 

94. A finding of proportionality, while not a safe harbor, may be an indication that 

minority voters have an equal opportunity, regardless of racial polarization, to participate in the 

political process and elect representatives of their choice.  De Grandy, 512 U.S. at 1017-18, 

1020. 

95. A finding that an election plan lacks proportionality, on the other hand, is an 

indication that minority voters do not have an equal opportunity to participate in the political 

process and to elect representatives of their choice.  Id. at 1020. 

96. Proportionality is thus highly relevant to the issue of vote dilution, but it alone is 

not dispositive. 

K. Racial Separation 

97. The extent of racial separation is another factor to consider in the totality of 

circumstances.  See McMillan I, 688 F.2d at 967-68; United States v. City of Euclid, 580 F. Supp. 

2d 584, 592-93 (N.D. Ohio 2009); Charleston Cty., 316 F. Supp. 2d at 291. 

98. This factor looks to the level of racial interaction that exists in religious, civic and 

social organizations within a jurisdiction.  See, e.g., Stabler, 129 F.3d at 1023 (noting that local 

civic organizations are segregated and that Native American candidates have little interaction 
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with the white majority, such that the “opportunity [for a Native American] to become known as 

a person and to be trusted with public office is not equal.”); McMillan I, 688 F.2d at 968 

(“Churches, clubs, neighborhoods, and until recently, schools in the county have remained 

segregated by race.”); Charleston Cty., 316 F. Supp. 2d at 291 (looking to racial separation that 

exists “socially, economically, religiously, in housing and business patterns”). 

99. This factor differs from the fifth Senate Factor in that racial separation serves as a 

barrier to minority candidates while socioeconomic disparities serve as a barrier to minority 

voters. See Perkins v. City of West Helena, 675 F.2d 201, 209-10 (8th Cir. 1982); City of Euclid, 

580 F. Supp. 2d at 593. 

VII. The County’s Defenses 

100. The County contends that low voter turnout and poor candidate quality, not a 

discriminatory election scheme, are responsible for the outcomes of elections for the at-large 

seats and that the plaintiff therefore cannot establish that House Bill 836 results in unequal 

opportunity “on account of race.”  (ECF 134.) 

101. Neither contention is a viable defense. 

A. Voter Apathy 

102.  Alleged voter apathy is not a defense to a Section 2 claim. 

103. “Both Congress and the courts have rejected efforts to blame reduced black 

participation on “apathy.’” Marengo Cty. Comm’n, 731 F.2d at 1568.  

104. Indeed, “speculation regarding reasons for low minority turnout is inappropriate.”  

Harvell, 71 F.3d at 1387. 
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105. The Fifth Circuit has held that the “presence of voter apathy is not a matter for 

judicial notice,” and that evidence of socioeconomic differences between black and white voters 

dictated against a finding that black voter apathy is the reason for generally lower black political 

participation. Teague, 92 F.3d at 294–95 (citing Kirksey, 554 F.2d at 145; see also Whitfield v. 

Democratic Party, 890 F.2d 1423, 1431 (8th Cir. 1989) (rejecting “apathy” as the cause for low 

black voter turnout); Bone Shirt, 336 F. Supp. 2d at 1050-51 (same).   

106. In Marengo County, the Eleventh Circuit concluded that the District Court erred 

in attributing lack of black success at the polls to apathy: 

This explanation is unsupported by the evidence and the controlling law. The 
evidence reveals racially polarized voting; a nearly complete absence of black 
elected officials; a history of pervasive racial discrimination that has left Marengo 
County blacks economically, educationally, socially, and politically 
disadvantaged; polling practices that have impaired the ability of blacks to 
register and participate actively in the electoral process; election features that 
enhance the opportunity for dilution; and considerable unresponsiveness on the 
part of some public bodies. Some of the factors are neutral, but nothing 
substantial weighs in favor of the defendants. The record compels a finding that, 
as of the time of trial, Marengo County's at-large system resulted in an 
abridgement of black citizens' opportunity to participate in the political process 
and to elect representatives of their choice. 

731 F.2d at 1574; See also Harvell, 71 F.3d at 1388 (a number of socioeconomic factors can 

explain low voter turnout). 

B. Candidate Quality 

107. Candidate quality is also no defense to a Section 2 claim. 

108. Under Section 2, the relevant inquiry is not why black and white voters vote 

differently but rather whether black and white voters vote differently.  See Gingles, 478 U.S. at 

53 n.21. 
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109.  Where voting is racially polarized, candidate quality simply cannot explain it 

away. 

110. Assessments of candidate quality, moreover, are highly subjective and therefore at 

odds with the Congress’ intent to focus Section 2 on “objective factors.”  Senate Report at 27.  

111. Indeed, courts have regularly rejected such assessments because it “would be a 

disservice to both the individual candidates and the goals of the Voting Rights Act for federal 

courts, years after an election, to scrutinize the qualifications of minority candidates who run for 

public office in jurisdictions with historically white-only officeholders.” Ruiz, 160 F.3d at 558.  

 

 

112. House Bill 836 impermissibly dilutes black voting strength and therefore violates 

Section 2 of the Voting Rights Act. 
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Table A1 
Sumter County At-Large Elections under HB 836 that Include Black Candidates 

Election Date, Contest, 
and Candidates 

 
 

Estimates of the Percentage of White and Black Voters  
Casting Votes for Each of the Candidates 

  White Voters Black Voters 

Race 
Percent Votes 

Received EI BERA HPA EI BERA HPA 
May 24, 2016         

BOE At-Large (4YR)         

Coley, Michael B 44.5 15.3 20.5 23.4 93.6 88.8 - 

Roland, Sylvia W 55.4 84.7 79.4 76.5 6.2 11.1 - 

May 20, 2014         

BOE At-Large (2YR)         

Coley, Michael B 36.7 4.1 5.4 2.3 89.1 89.4 - 

Kitchens, David W 20.4 32.7 40.2 50.5 0 -5.8 - 

Roland, Sylvia W 36.4 53 47.1 38.8 9.7 10.6 - 

Taft, Patricia  6.3 6.5 7.1 8.2 6.2 5.7 - 

May 20, 2014         

BOE At-Large (4YR)         

Busman, M W 59.8 94.4 94.1 95.4 3.0 3.1 - 

Pless, Kelvin B 40.1 5.8 5.8 4.5 96.7 96.8 - 

July 22, 2014         
BOE At-Large (2YR) 
Runoff         

Coley, Michael B 41.0 7.5 7.7 10.4 99.5 101.6 - 

Roland, Sylvia W 58.9 92.4 92.2 89.5 0 -1.7 - 

Source: PX 10         
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Table A2 
Sumter County General Elections for Districts under HB 836 

Election Date, Contest, 
and Candidates 

 

Percent Votes 
Received 

Estimates of the Percentage of White and Black Voters  
Casting Votes for Each of the Candidates 

 White Voters Black Voters 

Race EI BERA HPA EI BERA HPA 
May 20, 2014         

BOE District 1         

Green, Alice B 52.8 15.0 11.1 - 94.2 112.1 - 

Lockhart, E W 11.6 21.2 14.7 - 1.2 7.8 - 

Smith, Allen W 35.4 66.8 74.1 - 1.1 -20.2 - 

May 20, 2014         

BOE District 2         

Byrd, Everette W 28.9 30.1 29.0 31.3 23.3 18.4 - 

Krenson, Meda W 48.7 59.0 66.3 59.8 0 -26.5 - 

Pride, Sarah B 22.2 5.8 4.5 8.8 99.3 107.9 - 

May 20, 2014         

BOE District 3         

Fitzpatrick, W B 30.5 4.6 -1.2 3.1 92.3 104.5 - 

Reid, J.C. W 69.4 95.0 101.2 96.8 8.5 -4.5 - 

May 20, 2014         

BOE District 5         

Green, Edith B 55.4 13.9 18.3 - 85.3 84.1 - 

Griggs, Mark W 44.5 86.4 81.6 - 14.3 15.8 - 

Source: PX 11         
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Table A3 
Sumter County General Elections under HB 836 that did not include Black Candidates 

Election Date, Contest, 
and Candidates 

 

Percent Votes 
Received 

Estimates of the Percentage of White and Black Voters  
Casting Votes for Each of the Candidates 

 White Voters Black Voters 

Race EI BERA HPA EI BERA HPA 
May 20, 2014         

BOE District 4         

Barnes, Rick W 54.5 54.7 58.2 - 53.9 53.4 - 

Houston, Gary W 45.5 44.9 41.7 - 46.6 46.5 - 

Source: PX 12         
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Table A4 
Sumter County Other At-Large General Elections that Included Black Candidates 

Election Date, Contest, 
and Candidates 

 

Percent Votes 
Received 

Estimates of the Percentage of White and Black Voters  
Casting Votes for Each of the Candidates 

 White Voters Black Voters 

Race EI BERA HPA EI BERA HPA 
Nov. 2, 2004         

Sheriff         

Smith, Pete W 40.3 54.6 63.1 64.0 0 5.1 - 

Driver, James W 32.3 39.9 39.4 32.5 6.3 22.9 - 

Write-in (Nelson Brown) B 27.3 4.4 -2.6 3.3 96.5 71.8 - 

Source: PX 13         
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Table A5 
Sumter County General Elections by District under Prior Plan that Included Black Candidates 

Election Date, Contest, 
and Candidates 

 

Percent Votes 
Received 

Estimates of the Percentage of White and Black Voters  
Casting Votes for Each of the Candidates 

 White Voters Black Voters 

Race EI BERA HPA EI BERA HPA 
Nov. 2, 2010         

BOE District 3         

Minich, Donna W 44.4 76.7 79.1 - 6.3 4.9 - 

Pless, Kelvin B 55.3 22.9 20.8 - 94.0 95.0 - 

Source: PX 14         
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Table A6 
Sumter County Special Election by Districts under the Prior Plan that Included Black Candidates 

Election Date, Contest, 
and Candidates 

 

Percent Votes 
Received 

Estimates of the Percentage of White and Black Voters  
Casting Votes for Each of the Candidates 

 White Voters Black Voters 

Race EI BERA HPA EI BERA HPA 
Mar. 18, 2014         

BOE District 6         

Mock, Michael W 71.0 85.1 86.1 - 52.1 52.1 - 

Pride, Sarah B 28.9 28.8 13.8 - 68.0 47.8 - 

Source: PX 15         
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