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This is a challenge to the method of electing members of the Board of Education in 

Sumter County, Georgia. The plaintiff, Mathis Kearse, Wright, Jr., is an African-American 

resident and registered voter in Sumter County. He alleges that the current election plan’s two at-

large seats and high concentration of African-American voters in two of the plan’s five districts 

dilute African-American voting strength in violation of Section 2 of the Voting Rights Act of 

1965, as amended, 52 U.S.C. § 10301.  The case is now before the Court for decision following a 

four-day bench trial in December 2017. 

The evidence presented at trial establishes that the current election plan, known as House 

Bill 836, results in unequal electoral opportunity for black voters.  There have now been three 

elections for the at-large seats under House Bill 836.  Black voters have been politically cohesive 

in all three.  Voting has been racially polarized in  all three. And a white majority has defeated 

the candidate preferred by black voters in all three. In other words, black voters are zero for three 

in the at-large elections held under House Bill 836. The result is that African-American voters, 

who make up almost half of Sumter County’s voting-age population, can elect candidates of their 

choice to only two of the Board’s seven seats. But under a fairly-drawn election plan with seven 

single-member districts, they could—and likely would—elect three. That’s textbook vote 

dilution. 

Sadly, this is not the first chapter in Sumter County’s history of discrimination against 

African Americans.  See, e.g., Edge v. Sumter Cty. Sch. Dist., 775 F.2d 1509 (11th Cir. 1985) 

(per curiam) (a challenge to the use of at-large elections for members of the school board); Bell 

v. Southwell, 376 F.2d 659, 664 (5th Cir. 1967) (setting aside an election because of “gross, 

unsophisticated, significant, and obvious racial discrimination” in Sumter County).  It is just the 

Case 1:14-cv-00042-WLS   Document 171   Filed 01/12/18   Page 8 of 61



 

 

 

2 

 

 

latest.  The record in this case is full of that history and its lingering effects. Georgia’s 

segregationist past is well known, but witness after witness at trial testified that life is Sumter 

County is still largely divided along racial lines.  Statistical evidence reveals pervasive and 

extreme levels of racially polarized voting, with white voters crossing over to support black 

candidates only in the single digits in many cases. Census data shows that African Americans in 

Sumter County are twice as likely as whites to lack a high school diploma, a third as likely to 

have a bachelor’s degree or higher, twice as likely to be unemployed, and three times as likely to 

be living in poverty. Turnout data shows that black political participation continues to be 

depressed.  And there is a nearly complete absence of black elected officials at the county level.  

This record compels the conclusion that House Bill 836 results in an abridgement of black 

citizens’ opportunity to participate in the political process and to elect candidates of their choice.   

This Court should therefore enter a declaratory judgment in Wright’s favor, enjoin any 

further use of House Bill 836, and take all necessary and appropriate steps to ensure that there is 

a lawful election plan in place in time for the 2018 school-board elections. 

I. Background 

A. Procedural History 

Wright filed this action pro se on March 7, 2014, along with a motion for a preliminary 

injunction seeking to prevent the County from implementing House Bill 836.  (ECF 1.) The 

defendant is the Sumter County Board of Elections and Registration (the “County”), which was 

established by state law in 2001 and is responsible for conducting elections for members of the 

Sumter County Board of Education. Act No. 87, 2001 Ga. Laws 3865. 
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This Court denied Wright’s motion for a preliminary injunction in April 2014. (ECF 17.) 

In July 2015, following a period of discovery, the Court granted the County’s motion for 

summary judgment and granted judgment in its favor. (ECF 62, 63.) Wright, who was then 

represented by counsel, appealed.  

A year later, the Eleventh Circuit reversed. (ECF 71.) The court of appeals concluded, 

among other things, that this Court had improperly weighed district elections held under Sumter 

County’s prior election plan more heavily than the 2014 at-large elections held under the current 

plan in which the minority-preferred candidates did not win. (ECF 71 at 6.) The court of appeals 

also held that the Court had improperly ignored the possibility that the current plan’s majority-

vote requirement may add to the dilutive effect of the at-large elections. (ECF 71 at 5.) 

The Court subsequently reopened discovery at the parties’ request. (ECF 76.)  

Following additional discovery, Wright filed a motion for summary judgment or, in the 

alternative, for partial summary judgment. (ECF 89.)  He also filed a motion to exclude the 

testimony of the defendant’s expert witness, Dr. Karen L. Owen. (ECF 88.)  The County did not 

move for summary judgment but did file a motion to exclude a portion of the testimony of the 

plaintiff’s expert witness, Dr. Frederick G. McBride. (ECF 106.)  

On October 26, 2017, the Court granted partial summary judgment in Wright’s favor.  

(ECF 125.)  Specifically, the Court concluded that the African American community in Sumter 

County is sufficiently large and geographically compact to constitute a majority in an additional 

single-member district, satisfying the first Gingles factor.  (ECF 125 at 20.) The Court also 

concluded the following material facts are undisputed and will be treated as established in the 

case: (1) Sumter County uses a majority-vote requirement; (2) no African American has been 

elected to an at-large seat on the school board under the challenged plan; and (3) no African 
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Americans have been elected in school board districts except where African Americans 

constitute a majority of the voting-age population. (Id.)  The Court denied both motions to 

exclude the opposing party’s expert.  (Id.) 

The Court held a trial on the merits over four days in December 2017 and allowed the 

parties to submit evidence, testimony, and written arguments.  (ECF 144, 145, 146, 148, 161, 

162, and 163.) 

B. Facts 

Sumter County is located in rural southwest Georgia.  According to the 2011-2015 

American Community Survey, the county has a voting-age population of 23,668 persons, of 

whom 11,182 (47.2%) are white and 11,627 (49.1%) are black. (Plaintiff’s Proposed Findings of 

Fact (hereinafter “PFOF”) ¶426.) As of November 8, 2016, the county had a total of 18,473 

active registered voters, of whom 8,622 (46.7%) are white and 9,021 (48.8%) are black. (PFOF 

¶425.) 

Sumter County was the site of numerous protests against segregation during the Civil 

Rights Movement in the 1960s.  (PFOF ¶137.) Its public-school system remains one of the very 

few school districts in the nation that has yet to achieve “unitary” or fully-desegregated status.  

(PFOF ¶142.) 

It took almost two decades of litigation to integrate the school board itself. (PFOF ¶137.) 

(PFOF ¶ ¶21-36.)  Until 1968, the board’s seven members were appointed by the all-white grand 

jury in Sumter County.  (PFOF ¶22.)   Then, beginning in 1968, the Board sought to implement 

several different election plans—one after another—but all of them were struck down as 

malapportioned or racially discriminatory.  (PFOF ¶ ¶23-32.)  The litigation did not end until 
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1986, when the Board agreed to an election plan with three majority-black districts that would 

finally open the door to black representation.  (PFOF ¶ 32.)   At the time of the settlement, no 

African American had ever served on the board.  (PFOF ¶ 31.)   

In 1994, in order to accommodate the consolidation of the Sumter County Schools with 

the Americus City Schools, the Georgia General Assembly adopted a new election plan 

consisting of nine single-member districts. (PFOF ¶34.)  After the 2000 Census, the General 

Assembly adopted another new election plan consisting of nine single-member districts.  (PX 

270: Act No. 469, 2002 Ga. Laws 3977.)   That plan contained four districts in which African 

Americans made up a majority of the voting-age population. (PFOF ¶ 35 .) And, by the end of 

the decade, the board had five white members and four black members.  (PFOF ¶36.)   

Then, in the 2010 election, an African American candidate defeated one of the white 

incumbents.  That election would shift the racial makeup of the board from majority-white to 

majority-black. (PFOF ¶39.)  But on December 9, 2010, before the new African-American board 

member took office, the lame-duck board voted to approve a resolution that called for the 

legislature to reduce the size of the board to seven, with five single-member districts and two at-

large seats. The Georgia General Assembly adopted the change in 2011, and the board submitted 

it to the Department of Justice for preclearance under Section 5 of the Voting Rights Act. 

In early 2012, the Department of Justice refused to preclear the change, raising serious 

concerns about whether the change had the purpose and the effect of discriminating against 

African-American voters.  (PX 28 at 043756-57.) The board, which by then had an African-

American majority, subsequently voted to withdraw the submission and ask the legislature to 

adopt a plan with seven single-member districts. But the legislature took no action on the 

request.  That led to litigation challenging the nine-district plan on the ground that it was 
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malapportioned, and this Court granted a preliminary injunction halting the 2012 school board 

elections.  See Order, Bird v. Sumter County Board of Education, 1:12-cv-76-WLS (M.D. Ga. 

June 21, 2012). 

In 2014, following the Supreme Court’s decision striking down Section 5 of the Voting 

Rights Act in Shelby County v. Holder, 570 U.S. 2 (2013), the Georgia General Assembly re-

enacted the plan that the Department of Justice had refused to preclear.  That plan is known as 

House Bill 836.   

Under House Bill 836, Sumter County’s Board of Education consists of seven members, 

two of whom are elected at large within the county and five of whom are elected from single-

member districts. (MUF ¶2.) Two of the districts have a black voting-age majority. School-board 

elections are nonpartisan and held at the nonpartisan general election in May of even-numbered 

years. (MUF ¶5.) Elections are staggered on a 4-3 basis, with one at-large seat filled at each 

regular election. (MUF ¶6.) A majority vote is required for election. (MUF ¶3.) 

There have now been three elections for the at-large seats under House Bill 836.  Despite 

three attempts, no African-American candidate has been elected to an at-large seat under House 

Bill 836.  In fact, no African-American candidate has been elected to any seat under House Bill 

836 except in the two districts where African Americans constitute a majority of the voting-age 

population. 

The board currently has five white members and two black members. 

II. Legal Standard 

Section 2 of the Voting Rights Act of 1965, 52 U.S.C. § 10301, prohibits voting practices 

and procedures that discriminate on the basis of race, color, or membership in a language 
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minority, including what is known as “vote dilution” through the use of at-large elections.  See 

Thornburg v. Gingles, 478 U.S. 30, 43-51 (1986); United States v. Dallas Cty. Comm’n, 739 

F.2d 1529, 1534 (11th Cir. 1984); United States v. Marengo Cty. Comm’n, 731 F.2d 1546, 1556 

(11th Cir. 1984). The essence of a vote-dilution claim is that a particular election practice 

“interacts with social and historical conditions . . . to minimize or cancel out the voting strength 

of racial minorities in the voting population.” Gingles, 478 U.S. at 47-48 (internal alterations, 

citations, and quotation marks omitted). 

In Gingles, the Supreme Court identified three preconditions for a vote-dilution claim 

under Section 2. “First, the minority group must be able to demonstrate that it is sufficiently 

large and geographically compact to constitute a majority in a single-member district.” Gingles, 

478 U.S. at 50. “Second, the minority group must be able to show that it is politically cohesive.” 

Id. at 51. “Third, the minority must be able to demonstrate that the white majority votes 

sufficiently as a bloc to enable it—in the absence of special circumstances, such as the minority 

candidate running unopposed—usually to defeat the minority’s preferred candidate.” Id. (internal 

citations omitted). If a plaintiff meets that initial threshold, Section 2 then requires the court to 

determine, based on a review of the “totality of circumstances,” whether the challenged practice 

results in unequal electoral opportunity for minority voters. 52 U.S.C. § 10301(b); see Gingles, 

478 U.S. at 79; Johnson v. De Grandy, 512 U.S. 997, 1010-12 (1994). 

The legislative history of Section 2 indicates that “a variety of factors, depending upon 

the kind of rule, practice, or procedure called into question” can be relevant when determining 

whether a plan “results” in discrimination. S. Rep. No. 97-417, at 28-29, reprinted in 1982 

U.S.C.C.A.N. 177, 206-07 (the “Senate Report”).  
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The Senate Report identifies seven factors that are typically relevant to a results claim.  

These so-called “Senate Factors” are: 

1.  the extent of any history of official discrimination in the state or 
political subdivision that touched the right of the members of the minority group 
to register, to vote, or otherwise to participate in the democratic process;  

 
2.  the extent to which voting in the elections of the state or political 

subdivision is racially polarized;  
 
3.  the extent to which the state or political subdivision has used 

unusually large election districts, majority vote requirements, anti-single shot 
provisions, or other voting practices or procedures that may enhance the 
opportunity for discrimination against the minority group;  

 
4.  if there is a candidate slating process, whether the members of the 

minority group have been denied access to that process;  
 
5.  the extent to which members of the minority group in the state or 

political subdivision bear the effects of discrimination in such areas as education, 
employment and health, which hinder their ability to participate effectively in the 
political process;  

 
6.  whether political campaigns have been characterized by overt or 

subtle racial appeals;  
 
7.  the extent to which members of the minority group have been 

elected to public office in the jurisdiction.  

Id. In addition, the Senate Report identified two other factors that have had “probative value” 

and that are often considered alongside with the other factors, namely:  

[8.] Whether there is a significant lack of responsiveness on the part of 
elected officials to the particularized needs of the members of the minority group; 
[and]   	

 
[9.] Whether the policy underlying the state or political subdivision’s 

use of such voting qualification, prerequisite to voting, or standard, practice or 
procedure is tenuous.    

Id. at 29. 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The Supreme Court expressly approved and applied the Senate-Factor analysis in 

Gingles, but it pointed out that there is no requirement that any particular number of the Senate 

factors be proved, or that a majority of them point one way or the other. 478 U.S. at 43-45; 

accord Georgia State Conf. of the NAACP v. Fayette Cty. Bd. of Comm’rs, 775 F.3d 1336, 1342 

(11th Cir. 2015). 

Since the Supreme Court decided Gingles, courts have recognized at least two additional 

factors that are probative of vote dilution. The first additional factor is “proportionality,” i.e., 

whether the number of districts in which the minority group forms an effective majority is 

roughly proportional to its share of the population in the relevant area. De Grandy, 512 U.S. at 

1000, 1014 n.11; see also LULAC v. Perry, 548 U.S. 399, 436 (2006). The second additional 

factor is racial separation. “[O]n-going racial separation . . . – socially, economically, religiously, 

in housing and business patterns – makes it especially difficult for [minority] candidates seeking 

county-wide office to reach out to and communicate with the predominantly white electorate 

from whom they must obtain substantial support to win . . . at-large elections.” United States v. 

Charleston Cty., 316 F. Supp. 2d 268, 291 (D.S.C. 2003), aff’d, 365 F.3d 341 (4th Cir. 2004); 

see McMillan v. Escambia Cty., 688 F.2d 960, 967-68 (5th Cir. 1982) (“McMillan I”), factual 

findings readopted by 748 F.2d 1037 (5th Cir. 1984) (“McMillan II”).  

Although the Supreme Court has made clear that the district courts must perform this 

totality-of-circumstances analysis, “[e]stablishment of the Gingles preconditions presages 

Section 2 liability.” Charleston Cty., 316 F. Supp. 2d at 277. This is because the establishment of 

the Gingles preconditions “creates the inference the challenged practice is discriminatory.” 

Sanchez v. Colorado, 97 F.3d 1303, 1310 (10th Cir. 1996). Indeed, “it will be only the very 

unusual case in which the plaintiffs can establish the existence of the three Gingles factors but 
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still have failed to establish a violation of § 2 under the totality of circumstances.” Georgia State 

Conf. of the NAACP, 775 F.3d at 1342.  

III. Discussion 

A. The First Gingles Factor: Numerosity and Compactness  

The first Gingles factor requires a plaintiff to show that the minority group is 

“sufficiently large and geographically compact to constitute a majority in a single-member 

district.”  Gingles, 478 U.S. at 50. When, as is the case here, a plaintiff challenges the failure to 

draw a sufficient number of majority-minority districts, the first Gingles factor requires the 

plaintiff to show “the possibility of creating more than the existing number of reasonably 

compact districts with a sufficiently large minority population to elect candidates of its choice.” 

De Grandy, 512 U.S. at 1008; accord LULAC, 548 U.S. at 430.  In Bartlett v. Strickland, 556 

U.S. 1, 12 (2009), the Supreme Court clarified that the minority group must establish that it can 

constitute more than 50 percent of the population in one or more additional districts.  

In addition, there is no need for a plaintiff to prove that a potential district would be 

“effective” for minority voters. LULAC, 548 U.S. at 428-29; see also Gingles, 478 U.S. at 51 

n.17 (explaining that a majority in a single-member district is sufficient to establish “the 

potential to elect representatives of choice”); Bone Shirt v. Hazeltine, 461 F.3d 1011, 1019 (8th 

Cir. 2006) (rejecting the argument that “the plaintiffs must prove that the minority group will 

enjoy sufficient super-majority status in the proposed remedial district”). 

To satisfy the first Gingles factor in this case, the plaintiff’s expert witness, Dr. Frederick 

G. McBride, drew an illustrative redistricting plan containing seven single-member districts, 

three of which have a black voting-age majority.  (PX 6 at 000129.) 
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The demographics of the districts are summarized in the following table: 

Table 1 
Population and Voting-Age Population in the Plaintiff’s Illustrative Plan 

District 
Total 

Population 

Deviation 
from Ideal 

District 
Size 

Percent 
Population 
Deviation 

Voting Age 
Population 

White 
Voting 

Age 
Population 

Percent 
White 

Voting Age 
Population 

Black Voting 
Age 

Population 

Percent 
Black 

Voting Age 
Population 

1 4,663 -25 -0.5 3,290 1,083 32.9 2,120 64.4 

2 4,686 -2 0.0 3,636 2,446 67.3 957 26.3 

3 4,675 -13 -0.3 3,575 1,924 53.8 1,476 41.3 

4 4,677 -11 -0.2 3,797 1,999 52.6 1,457 38.4 

5 4,703 15 0.3 3,279 717 21.9 2,472 75.4 

6 4,693 5 0.1 3,336 1,293 38.8 1,818 54.5 

7 4,772 34 0.7 3,605 1,975 54.8 1,490 41.3 

Source: PX 6 at 000129 

 

In its response to the plaintiff’s motion for summary judgment, the defendant did not 

dispute that Wright had established numerosity and compactness. (ECF 125 at 16.) For that 

reason, the Court granted partial summary judgment on the first Gingles factor, finding that the 

African-American community in Sumter County is sufficiently large and geographically compact 

to constitute a majority of the voting-age population in an additional single-member district. 

(MUF ¶9; ECF 125 at 16.)  

However, in its closing argument, the County asserted for the first time that the plaintiff’s 

illustrative plan is a racial gerrymander.  (ECF 162 at 14.) The County did not raise this 

argument at the summary-judgment stage.  (ECF 95.) It did not include this argument among its 

contentions in the pretrial order.  (ECF 134.)  And it did not present any evidence to support this 

argument at trial.  The only evidence on this point in the current record is found in Dr. McBride’s 

reports, which indicate that the plan is not bizarre on its face and that Dr. McBride did not 
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subordinate traditional redistricting principles to racial considerations when drawing the plan.  

(PX 6, DX 6.)   

As a result, the Court should reaffirm its conclusion that Wright has satisfied the first 

Gingles factor. 

B. The Second Gingles Factor: Minority Political Cohesiveness 

The second Gingles factor requires a plaintiff to show that the minority group is 

“politically cohesive.”  Gingles, 478 U.S. at 50. One way of proving the second Gingles factor is 

by “showing that a significant number of minority group members usually vote for the same 

candidates,” and this is most often accomplished by examining statistical analyses of actual 

election results which estimate the voting patterns of minority and non-minority voters. Id. at 56.  

Parties may also use anecdotal evidence to establish minority political cohesiveness. 

Askew v. City of Rome, 127 F.3d 1355, 1377 (11th Cir. 1997) (per curiam); S. Christian 

Leadership Conference v. Sessions, 56 F.3d 1281, 1292 (11th Cir. 1995) (en banc) (“The court 

appropriately considered all of the circumstantial evidence--both statistical and anecdotal--that 

was offered.”); Sanchez v. Bond, 875 F.2d 1488, 1494 (10th Cir.1989) (“The experiences and 

observations of individuals involved in the political process are clearly relevant to the question of 

whether the minority group is politically cohesive.”). 

When considering statistical evidence of the second and third Gingles factors, some 

elections are more probative than others. 

First, elections for the office at issue (“endogenous” elections) are generally more 

probative of cohesion and polarization than elections for other offices (“exogenous” elections).  

Johnson v. Hamrick, 196 F.3d 1216, 1222 (11th Cir. 1999); City of Carrollton Branch of the 
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NAACP v. Stallings, 829 F.2d 1547, 1560 (11th Cir. 1987) ; see also Bone Shirt, 461 F.3d at 

1020-21; Sanchez v. Colorado, 97 F.3d at 1317; Clark v. Calhoun Cty., 88 F.3d 1393, 1397 (5th 

Cir. 1996) (“Clark II”). Exogenous elections are relevant, but only “to the extent that the results 

from these elections allow an inference to the voting patterns” for the office at issue.  Cofield v. 

City of LaGrange, 939 F. Supp. 749, 760 (N.D. Ga. 1997); see also id.  at 773 (“the voting 

patterns in exogenous elections cannot defeat evidence, statistical or otherwise, about 

[endogenous] elections”). Exogenous elections may also differ in their probative value 

depending on their similarity to the elections at issue. See, e.g., Black Political Task Force v. 

Galvin, 300 F. Supp. 291, 308 (D. Mass. 2004). 

Second, interracial elections, i.e. elections with minority and non-minority candidates, are 

generally more probative than racially homogenous elections because they give voters a racial 

choice.  Davis v. Chiles, 139 F.3d 1414, 1417 n.5 (11th Cir. 1998); Nipper v. Smith, 39 F.3d 

1494, 1539-40 (11th Cir. 1994) (en banc); see also Gingles, 478 U.S. at 80-82 (relying 

exclusively on black-white legislative contests); LULAC v. Clements, 999 F.2d 831, 849 (5th Cir. 

1993) (en banc)  (“Clements II”) (“This court has consistently held that elections between white 

candidates are generally less probative in examining the success of minority-preferred 

candidates, generally on grounds that such elections do not provide minority voters with the 

choice of a minority candidate.”); cf. Smith v. Clinton, 687 F. Supp. 1310, 1318 (E.D. Ark.) 

(three-judge district court) (the Voting Rights Act’s guarantee of equal opportunity is not met 

when “[c]andidates favored by blacks can win, but only if the candidates are white.”), aff’d mem. 

488 U.S. 988 (1988). 

Third, the most recent elections are generally more probative than elections in the distant 

past.  Meek v. Metropolitan Dade Cty., 985 F.2d 1471, 1482-83 (11th Cir. 1993). 
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1. Dr. McBride’s Analysis 

Wright relies on a racial bloc voting analysis of Sumter County elections contained in Dr. 

McBride’s supplemental report.  (PX 6 at 000130-44.) Dr. McBride’s analysis used three 

statistical methods to estimate the voting patterns of black and white voters in Sumter County: 

(1) homogeneous precinct analysis; (2) bivariate ecological regression analysis; and (3) 

Ecological Inference (or “EI,” also known as “King’s Method” after its inventor, Dr. Gary King).   

(PX 6 at 000131-32; Trial Tr. vol. 1, 38-39.) All three methods have been accepted by the courts 

as reliable for use in voting cases, and their reliability is not at issue here. The data for Dr. 

McBride’s analysis consisted of precinct election returns and racial turnout data from the 

Georgia Secretary of State.  (PX 6 at 000133; PX 18-24; Trial Tr. vol. 1, 40-58.) 

Dr. McBride analyzed a total of 12 Sumter County elections in his supplemental report.  

These included all three general elections and one runoff election held under House Bill 836 for 

the at-large seats on the Board of Education, plus a variety of other local elections. (PX 6 at 

000134-35.)  Dr. McBride’s analysis shows that African-American voters have been highly 

cohesive in all of the at-large elections held under House Bill 836. They have supported a single 

candidate with 89 percent or more of their votes in those contests, including the one election that 

went to a runoff. (PX 10; Trial Tr. vol. 1, 62-76 (McBride).) These cohesion estimates meet or 

exceed those found to constitute cohesion in Gingles, and the defendant’s own expert 

characterized them as showing high levels of political cohesion. (Trial Tr. vol. 4, 16:2-9; 20:4-7; 

22:16-18; 88:8-15 (Owen).) 

The other elections in Dr. McBride’s analysis also show cohesion, but they are less 

probative of voting patterns in the at-large elections than are the at-large elections themselves. 

Some of those elections are less probative because, for example, they cover only a small slice of 
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the electorate that votes in the at-large elections. Others are less probative because they took 

place long ago or on an altogether different election day. Still others are less probative because 

they did not offer voters a racial choice among the candidates. Even so, they show political 

cohesion that is consistent with Dr. McBride’s findings in the at-large elections.  (PX 11-15; 

Trial Tr. vol. 1, 76-93 (McBride).) 

In the district elections held under House Bill 836, for example, Dr. McBride’s analysis 

shows high levels of political cohesion in all four of the elections where black voters had the 

opportunity to vote for a black candidate. (PX 11.) Black support for their preferred candidates 

ranged from 85.3% to 99.3%.  In the one district election under House Bill 836 that did not 

include any black candidates, black voters supported a single white candidate, Rick Barnes, with 

an estimated 53.9% of their votes. (PX 12; Trial Tr. vol. 1, 132-34 (McBride).)  

In the 2004 sheriff’s race, which was the only other contested at-large general election in 

Sumter County that included black candidates in at least the last 15 years, African-American 

voters supported a single African-American candidate, Nelson Brown, with an estimated 96.5% 

of their votes. (PX 13; Trial Tr. vol. 1, 84-88 (McBride).) 

Dr. McBride’s supplemental report also contains an analysis of two elections held under 

the board’s prior election plan. In the 2010 general election in the former District 3, African-

American voters supported a single African-American candidate, Kelvin Pless, with an estimated 

94.0% of their votes. (PX 14; Trial Tr. vol. 1, 88-90 (McBride).)  And in the March 2014 special 

election in the former District 6, African-American voters supported a single African-American 

candidate, Sarah Pride, with an estimated 68.0% of their votes. (PX 15; Trial Tr. vol. 1, 90-93 

(McBride).) 
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Taken altogether, the results of Dr. McBride’s analyses strongly support a finding that the 

African-American community is politically cohesive. (PX 10-15; Trial Tr. vol. 1, 62-93 

(McBride).) 

2. Dr. Owen’s Criticism of Dr. McBride’s Analysis 

The County relies on the testimony of its expert witness, Dr. Karen L. Owen.  Dr. Owen 

earned a Ph.D. in political science from the University of Georgia in 2012, and she is currently 

employed as an assistant professor at the University of West Georgia. (DX 5 at 23; Trial Tr. vol. 

3, 121:19-21 (Owen).) Dr. Owen did not conduct any statistical analysis of her own in this case 

but merely criticized Dr. McBride’s analysis and encouraged the Court to reject it as unreliable.  

(Trial Tr. vol. 4, 53:9-13 (Owen).) 

By her own admission, Dr. Owen’s experience with the statistical methods used by Dr. 

McBride is quite limited. In fact, she admitted at trial that she had never once performed a racial 

bloc voting analysis.  (Trial Tr. vol. 3, 129:1-4 (Owen).) Nevertheless, Dr. Owen offered three 

general criticisms of Dr. McBride’s analysis. 

First, Dr. Owen asserted that Dr. McBride’s ecological inference analysis is unreliable 

because of alleged “inconsistencies” between the estimates he produced in his initial report using 

voting-age population data and the estimates he produced in his supplemental report using actual 

turnout data from the Secretary of State. (Trial Tr. vol. 4, 99:8-100:8.) This criticism is largely 

beside the point because the analysis in Dr. McBride’s supplemental report has superseded the 

analysis contained in his original report. Wright does not rely on the original analysis in any way.  

It is only in evidence because the County offered it.  (DX 6.).   
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In addition, Dr. Owen conceded that actual turnout data is better than voting-age 

population data for conducting a racial bloc voting analysis, and she further admitted that, if she 

were reanalyzing elections with turnout data that she had previously analyzed with voting-age 

population data, she, too, would rely on the analysis that used turnout data.  (Trial Tr. vol. 3, 

209:14-210:4.)  Notably, Dr. Owen did not claim that analyses produced with turnout data 

should be identical to analyses produced with voting-age population data. 

Dr. McBride explained why the actual turnout data produced slightly different and better 

estimates in this case: because black voters actually turned out to vote in lower numbers than 

their share of the voting-age population, the ecological inference estimates produced with voting-

age population data systematically overestimated the black share of the turnout. The voting-age 

population data therefore produced estimates that essentially mistook some white voters for 

black voters. The estimates produced with turnout data, which are the estimates on which Wright 

relies, do not have that issue. (Trial Tr. vol. 4, 133:8-138:15.) 

As a result, the differences between Dr. McBride’s racial bloc voting estimates produced 

with voting-age population data and those produced with actual turnout data do not undermine 

the reliability of the latter in any way. 

Second, Dr. Owen asserted that Dr. McBride’s ecological inference analysis is unreliable 

because, in a few instances, the sum of his estimates of black or white support for the candidates 

in a single election exceeded 100 percent. (Trial Tr. vol. 3, 150:1-152:4.) On direct examination, 

Dr. Owen claimed that the ecological inference technique inherently constrains the sum of all 

estimates of black or white support to 100 percent, so any estimates that sum over 100 percent 

must be unreliable.  (Trial Tr. vol. 3, 151:20-151:4.) But on cross examination, Dr. Owen backed 

away from that assertion (Trial Tr. vol. 4, 50:9-15) and could not identify any authority for her 
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claim (Trial Tr. vol. 4, 57:13-59:2). She ultimately admitted that ecological inference estimates 

do sometimes sum over 100.  (Trial Tr. vol. 4, 55:10-57:12.) 

In response, Dr. McBride explained that ecological inference establishes bounds between 

zero and 100 for the estimates of black or white support for an individual candidate, but it does 

not constrain the sum of those estimates to 100 percent.  (PX 17 at 000181-84 (McBride Rebuttal 

Report); Trial Tr. vol. 1, 94:9-95:20, 162:13-164:12.) Dr. McBride was able to explain why his 

software, which was written by Gary King himself, sometimes produces estimates that sum over 

100. (PX 17 at 000181-84 (McBride Rebuttal Report); Trial Tr. vol. 1, 94:9-97:2) He pointed out 

that King addresses this issue in chapters 8 and 15 of his seminal book on the ecological 

inference technique and does not consider it a reason to throw the estimates out. (Trial Tr. vol. 4, 

128:12-130:12.) And Dr. McBride observed that other experts in the field rely on EI estimates 

even when they sum over 100 percent.  (Trial Tr. vol. 1, 98:11-100:11.) 

Particularly in light of Dr. McBride’s thorough explanation, Dr. Owen’s testimony on 

this issue was not credible and appeared instead to reflect her admitted lack of experience with 

the ecological inference technique and with the particular software that Dr. McBride used to 

perform the analysis.  She did not dispute the validity of that software, and she did not refute Dr. 

McBride’s testimony that other researchers in the field rely on estimates that sum over 100.  

Third, Dr. Owen complained of bias in Dr. McBride’s selection of which elections to 

include in his analysis and which to exclude.  (Trial Tr. vol. 3, 145:13-146:7.) Specifically, she 

criticized Dr. McBride for excluding three elections from his supplemental report that he had 

previously included in his original report.  These were district elections for seats on the school 

board held under the prior plan in 2002, 2006, and 2008. (DX 5 at 7.) 
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Dr. McBride explained that he did not include those elections in his supplemental report 

because he was not able to obtain the better-quality turnout data that he would have needed to re-

analyze them.  (PX 17 (McBride Rebuttal Report) at 000180; Trial Tr. vol. 1, 60:1-61:12.) Dr. 

Owen did not refute Dr. McBride’s claim that turnout data was unavailable for those elections, 

nor did she explain how their exclusion biased the conclusions in Dr. McBride’s supplemental 

report.   

In fact, the EI estimates from Dr. McBride’s original report indicate that African-

American voters supported a single African-American candidate with 93.3% of their votes in 

2008 and 93.4% of their votes in 2006.  (DX 6 at 50-51.)  In 2002, African-American voters split 

their votes among the three candidates, two of whom were African American.  (DX 6 at 52.) 

These three elections, taken together, therefore would not weigh against a finding of political 

cohesion even if Dr. McBride had included them in the supplemental report upon which Wright 

now relies. 

Undermining all of Dr. Owen’s criticisms is the additional fact that, with one exception, 

she never analyzed Dr. McBride’s statistical output for errors or ran any of the other diagnostic 

tools that researchers can use to assess the reliability of ecological-inference analyses. (Trial Tr. 

vol. 4: 60:2-76:2 (Owen).) The one diagnostic tool that she did use was the standard error, which 

is a measure of the reliability of a particular estimate produced with the ecological inference 

technique.  She examined the standard errors that Dr. McBride reported, and found none of them 

large enough to raise concern. (Trial Tr. vol. 3, 211:16-214:8 (Owen); Trial Tr. vol. 4, 75:9-76:2 

(Owen).)  
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Ultimately, Dr. Owen’s criticism of Dr. McBride’s work was conclusory and lacking in 

substance.  Dr. Owen was generally unable to explain the bases for her criticisms or support 

them with any authority.  And, most importantly, she performed no independent analysis to 

illustrate the alleged problems or show that a different analysis would lead to a different 

conclusion.  

For all of these reasons the Court should reject Dr. Owen’s criticism on Dr. McBride’s 

racial bloc voting analysis. 

3. Anecdotal Evidence 

The statistical evidence of cohesion in this case is corroborated by anecdotal evidence 

from individuals involved in the political process that the African-American community in 

Sumter County is politically cohesive. 

Sumter County was the site of considerable organizing and protests against segregation 

and voting discrimination during the Civil Rights Movement in the 1960’s. (PX 251, 252, 257, 

258, 259; Trial Tr. vol. 2, 85-100 (Mahone).) Veterans of the Civil Rights Movement in Sumter 

have created an organization called the “Americus-Sumter County Civil Rights Movement 

Remembrance Committee” that seeks not only to remember the past but also to recognize and 

encourage community leaders who continue to work for civil rights in Sumter County.  (Trial Tr. 

vol. 2, 105:16-107:3 (Mahone).) 

Sumter County has an active branch of the National Organization for the Advancement of 

Colored People (NAACP).  (Trial Tr. vol. 2, 106:20-107:3 (Mahone); Trial Tr. vol. 2, 112:5-

113:6 (Marshall); Trial Tr. vol. 2, 209:2-210:19 (Wright).) Sumter County also has a twenty-
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year-old black-owned independent newspaper that focuses on issues of importance to the black 

community.  (Trial Tr. vol. 2, 114:20-116:2 (Marshall).) 

Sumter County remains a largely segregated community, with separate neighborhoods, 

civic organizations, and churches, and many of those organizations in the black community 

engage in political activity.  (Trial Tr. vol. 2, 39:7-41:6 (Coley); Trial Tr. vol. 2, 64:1-65:20 

(Pless); Trial Tr. vol. 2, 107:4-108:15 (Mahone); Trial Tr. vol. 2, 116:3-13 (Marshall); Trial Tr. 

vol. 2, 125:15-133:22 (Alice Green); Trial Tr. vol. 2, 167:21-168:7 (Edith Green); Trial Tr. vol. 

2, 211:5-212:4 (Wright); Trial Tr. vol. 3, 54:24-55:22 (Roland).) 

Sumter County’s public-school system remains racially segregated. It is one of the very 

few school districts in the nation that has yet to achieve “unitary” or fully-desegregated status.  

(PX 260 at 045974; Trial Tr. vol. 2, 171:2-9 (Edith Green).) Its student population is 

overwhelmingly black. (Trial Tr. vol. 2, 138:3-11 (Alice Green); Trial Tr. vol. 3, 56:2-4 

(Roland).)  

There also remain striking socioeconomic disparities between blacks and whites in 

Sumter County in such areas as unemployment, education, income, and poverty. (ECF 125 at 2-

3; Trial Tr. vol. 2, 55:9-24) (Coley); Trial Tr. vol. 2, 120:12-19 (Marshall) Trial Tr. vol. 2, 

147:24-148:7 (Alice Green); Trial Tr. vol. 2, 179:4-16 (Edith Green); Trial Tr. vol. 2, 220:17-

221:16 (Wright).)  

This anecdotal evidence, moreover, is unrefuted.  Not a single witness testified about 

divisions or factionalism of any kind within the African-American community.  That is not to say 

that all black voters in Sumter County think and act alike.  They do not.  But the record reveals 

no cleavages or infighting of the kind that might spill over into the political process and 

undermine a finding of cohesiveness.  
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Taken together, the anecdotal evidence in the record further supports a finding that the 

African-American community is politically cohesive. 

C. The Third Gingles Factor: Legally Significant White Bloc Voting 

The third Gingles factor requires plaintiffs to demonstrate that “the white majority votes 

sufficiently as a bloc to enable it—in the absence of special circumstances, such as the minority 

candidate running unopposed—usually to defeat the minority's preferred 

candidate.” Gingles, 478 U.S. at 51. “[U]nless minority group members experience substantial 

difficulty electing representatives of their choice, they cannot prove that a challenged electoral 

mechanism impairs their ability ‘to elect.’” Id. at 48 n.15 (quoting Section 2). 

In general, “a white bloc vote that normally will defeat the combined strength of minority 

support plus white ‘crossover’ votes rises to the level of legally significant white bloc voting.”  

Id. at 56. However, because the level of white bloc voting that is sufficient to defeat a minority-

preferred candidate “will vary according to a variety of factual circumstances,” there is no 

mathematical formula or simple doctrinal test for determining whether the third Gingles factor is 

satisfied. Id. at 57-58.   

Rather, a court must consider any special circumstances that may exist and weigh each 

election according to its probative value.  See, e.g., Hamrick, 196 F.3d at 1222; Davis, 139 F.3d 

at 1417 n.5; Nipper, 39 F.3d at 1539-40; Stallings, 829 F.2d at 1560; see also, e.g., Bone Shirt, 

461 F.3d at 1020-21; Ruiz v. City of Santa Maria, 160 F.3d 543, 552-554 (9th Cir. 1998); 

Sanchez v. Colorado, 97 F.3d at 1317; Clark II, 88 F.3d at 1397. 

The inquiry for the third Gingles factor focuses, moreover, on elections with a “white 

majority.”  Gingles, 478 U.S. at 50; see also De Grandy, 512 U.S. at 1003-04 (affirming the 
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district court’s conclusion that the third Gingles factor had been satisfied where there was “a 

tendency of non-Hispanic whites to vote as a bloc to bar minority groups from electing their 

chosen candidates except in a district where a given minority makes up a voting majority.”); Old 

Person v. Cooney, 230 F.2d 1113, 1122 (9th Cir. 2000) (“To do otherwise would permit white 

bloc voting in a majority-white district to be washed clean by electoral success in neighboring 

majority-Indian districts.”); Barnett v. City of Chicago, 141 F.3d 699, 702 (7th Cir.1998); Bone 

Shirt v. Hazeltine, 336 F. Supp. 2d 976, 1011 (D.S.D. 2004), aff’d 461 F.3d 1011 (8th Cir. 2006). 

Like minority political cohesiveness, white bloc voting can be proven with statistical and 

anecdotal evidence. Sessions, 56 F.3d at 1292 (“The court appropriately considered all of the 

circumstantial evidence--both statistical and anecdotal--that was offered.”); Nipper, 39 F.3d at 

1540. Bloc voting must be proven, however; it may not simply be assumed. Gingles, 478 U.S. at 

46 (Section 2 “does not assume the existence of racial bloc voting; plaintiffs must prove it.”); see 

also id. at 58-61, 67-70; Growe v. Emison, 507 U.S. 25, 42 (1993) (“A law review article on 

national voting patterns is no substitute for proof that bloc voting occurred in Minneapolis.”).   

And, for purposes of the third Gingles factor, a runoff election is not considered to be 

separate from its first-round primary or general election.  Clements II, 999 F.2d at 891 and 892 

n.42.  The victor of the runoff is the victor of the combined elections.  Id. at 892 n.42.   

1. Statistical Evidence 

Wright relies on Dr. McBride’s racial bloc voting analysis to establish the third Gingles 

factor.   
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Dr. McBride’s analysis shows that a white majority has voted sufficiently as a bloc to 

defeat the minority-preferred candidate in all of the at-large elections held under House Bill 836. 

(PX 10.)  

In the May 2016 general election for an at-large seat, white voters were a substantial 

majority (61.8%) of the total turnout.  (PX 16, 33.)  White voters supported a single white 

candidate, Sylvia Roland, with an estimated 84.7% of their votes.  (PX 10.) And the white 

majority voted sufficiently as a bloc to enable Roland to defeat the minority-preferred African-

American candidate, Michael Coley. (PX 10; Trial Tr. vol. 1, 67-68 (McBride).) 

In the July 2014 runoff election for an at-large seat with a two-year term, white voters 

were a substantial majority (60.3%) of the total turnout.  (PX 16, 33.)  White voters supported a 

single white candidate, Sylvia Roland, with an estimated 92.4% of their votes.  (PX 10.) And the 

white majority voted sufficiently as a bloc to enable Roland to defeat the minority-preferred 

African-American candidate, Michael Coley. (PX 10; Trial Tr. vol. 1, 74-76 (McBride).) 

In the May 2014 general election for an at-large seat with a two-year term, white voters 

were a substantial majority (59.5%) of the total turnout.  (PX 16, 33.)  White voters split their 

votes somewhat between two white candidates, but they supported the leading white candidate, 

Sylvia Roland, with an estimated 53% of their votes. (PX 10.) And the white majority voted 

sufficiently as a bloc to enable Roland to force the minority-preferred African-American 

candidate, Michael Coley, into a runoff where Roland ultimately prevailed. (PX 10; Trial Tr. vol. 

1, 68-71 (McBride).) 

In the May 2014 general election for an at-large seat with a four-year term, white voters 

were a substantial majority (59.5%) of the total turnout.  (PX 16, 33.)  White voters supported a 

single white candidate, Dr. Michael Busman, with an estimated 94.4% of their votes.  (PX 10.) 
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And the white majority voted sufficiently as a bloc to enable Busman to defeat the minority-

preferred African-American candidate, Kelvin Pless. (PX 10; Trial Tr. vol. 1, 72-73 (McBride).) 

There have thus been three complete elections for the at-large seats on the Board of 

Education (including one election that went to a runoff), and a white majority has defeated the 

minority-preferred candidate in all three.  (PX 10.) 

The other eight elections in Dr. McBride’s analysis also support a finding that white 

voters vote sufficiently as a bloc to defeat minority-preferred candidates in at-large school-board 

elections, but they are less probative of minority voters’ ability to elect candidates to the at-large 

seats on the school board than are the results of the at-large elections themselves. (PX 11-15.) 

They show consistent racial polarization in elections with a racial choice, with the winner 

generally decided by the size of the white majority and, to a lesser extent, by the degree of white 

cohesion.  (PX 11-15; Trial Tr. vol. 1, 76-93 (McBride).) 

Across all 12 elections included in Dr. McBride’s analysis, whites were a majority of the 

voters in 11, and African-American voters were able to outvote the white majority in only two: 

the 2014 school-board election in District 1, and the 2010 school-board election in the former 

District 3. But these district elections shed little light on whether African-American voters can 

elect candidates to the at-large school-board seats, because these districts featured much smaller 

white majorities and less white cohesion than found in the at-large elections held under House 

Bill 836. (PX 10-15; Trial Tr. vol. 1, 62-93 (McBride).) 

Taken altogether, the results of Dr. McBride’s analyses strongly support a finding that the 

third Gingles factor is satisfied here. 
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2. Election Returns 

The County relies on selected state and local returns from hundreds of elections between 

1992 and 2016 for state and federal offices whose electorate included some or all of Sumter 

County to show that white voters do not usually defeat the minority-preferred candidates in 

county elections.  (DX 1, 10.) 

The returns upon which the County relies do not include all elections held in Sumter 

County over that time span, and the record reveals neither who selected these particular elections 

nor what criteria the editor or editors used to select them.  (DX 1, 10; Trial Tr. vol. 3, 107:17-

11:14 (Brady).) 

The returns also do not indicate the race of any candidates, which candidate was the 

minority-preferred candidate, or whether white voters were a majority of the total voters in a 

particular election.  (DX 1, 10.) 

One of the defendant’s lay witnesses was able to identify the race of a handful of 

candidates based on personal knowledge, but there is no information in the record on the racial 

identification of the vast majority of the candidates shown on the returns.  (Trial Tr. vol. 3, 88-

104 (Brady).)  And he was not able to identify which candidates were the minority-preferred 

candidates in any of the elections.  (Trial Tr. vol. 3, 111:15-112:10 (Brady).) 

The defendant’s expert witness, Dr. Owen, did not conduct a racial bloc voting analysis 

on any of the elections upon which the defendant now relies.  (DX 4, 5.) 

Because the election returns give no indication of black or white cohesion, any 

conclusions drawn from them about the third Gingles factor would be speculative at best.  (Trial 

Tr. vol. 4, 132:22-133:7 (McBride).) 
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But even if someone had analyzed those elections, they would be much less probative of 

minority voters’ ability to elect candidates to the at-large seats on the school board than the 

analysis of the at-large elections themselves or even than the other elections included in Dr. 

McBride’s analysis.  Those federal, statewide, and state legislative elections upon which the 

defendant relies involve much larger electorates and therefore involve much different campaign 

tactics and resources than a local school-board race.  All of them are partisan. Most of them took 

place on a different election day than the elections at issue in this case.  And many of them took 

place a long time ago.  They would shed very little light on the current dynamics of the at-large 

elections for the Board of Education.  (Trial Tr. vol. 4, 131:3-132:3 (McBride).) 

 

A. The Totality of Circumstances 

If a plaintiff satisfies the three Gingles factors, the court must then determine, based upon 

“a searching practical evaluation of the past and present reality and on a functional view of the 

political process,” whether the challenged voting practice results in unequal electoral opportunity 

for minority voters.  Gingles, 478 U.S. at 45 (internal citations and quotation marks omitted). 

This determination “is peculiarly dependent upon the facts of each case” and requires “an 

intensely local appraisal of the design and impact of the contested electoral mechanisms.”  Id. at 

79 (internal citations and quotation marks omitted). 

 

Case 1:14-cv-00042-WLS   Document 171   Filed 01/12/18   Page 34 of 61



 

 

 

28 

 

 

1. Senate Factor 1: History of Discrimination 

The first Senate Factor is the extent of any history of discrimination “that touched the 

right of members of the minority group to register, to vote, or otherwise participate in the 

democratic process.”  Senate Report at 28; accord Gingles, 478 U.S. at 37. 

As the Eleventh Circuit has explained, a history of discrimination and its lingering effects 

are relevant to the issue of vote dilution because 

past discrimination can severely impair the present-day ability of minorities to 
participate on an equal footing in the political process. Past discrimination may 
cause blacks to register or vote in lower numbers than whites. Past discrimination 
may also lead to present socioeconomic disadvantages, which in turn can reduce 
participation and influence in political affairs.  

Marengo Cty. Comm’n, 731 F.2d at 1567. 

Courts have considered a broad range of discriminatory practices to be probative of the 

first Senate Factor.  See, e.g., Brooks v. Miller, 158 F.3d 1230, 1233 (11th Cir. 1998) (“The 

voting strength of blacks has historically been diminished in Georgia in numerous ways, 

including property ownership requirements, literacy tests, and the use of the county unit system 

which undermined the voting power of counties with large black populations.”); Teague, 92 F.3d 

at 293-94 (“That Mississippi has a long and dubious history of discriminating against blacks is 

indisputable.”); Clark II, 88 F.3d at 1399 (“The long and unhappy history of discrimination in 

Mississippi requires no protracted discussion.”); Bone Shirt, 336 F. Supp. 2d at 1018-34. 

Private discrimination, as well as official discrimination, can be relevant “because such 

discrimination can contribute to the inability of blacks to assert their political influence and to 

participate equally in public life.”  Marengo Cty. Comm’n, 731 F.2d at 1567 n.36 (citing Major 

v. Treen, 574 F. Supp. 325, 342 (E.D. La. 1983) (three-judge district court)). 

Case 1:14-cv-00042-WLS   Document 171   Filed 01/12/18   Page 35 of 61



 

 

 

29 

 

 

And the discrimination need not have been caused by the jurisdiction at issue as long as it 

affected members of the minority group in the jurisdiction at issue.  Blaine Cty., 363 F.3d at 913 

(holding that the district court properly considered discrimination by the county, state, and 

federal governments). 

Here, there is no dispute that the State of Georgia and Sumter County have along and 

extensive history of voting discrimination against African Americans. (ECF 155 (Joint 

Stipulation).) Indeed, both the State of Georgia and Sumter County have an ugly history of racial 

discrimination in virtually all aspects of life.   

As the court observed in Brooks v, State Board of Elections: “Georgia has a history 

chocked full of racial discrimination at all levels. This discrimination was ratified into state 

constitutions, enacted into state statutes, and promulgated in state policy. Racism and race 

discrimination were apparent and conspicuous realities, the norm rather than the exception.” 

Brooks v. State Bd. of Elections, 848 F. Supp. 1548, 1560 (S.D. Ga. 1994); see generally 

Laughlin McDonald, A Voting Rights Odyssey: Black Enfranchisement in Georgia (2003). 

(PFOF ¶ ¶174-383.)   

We need not belabor the point here.  Wright has established the first Senate Factor, and it 

weighs heavily in his favor. 

2. Senate Factor 2: The Extent of Racially Polarized Voting 

The second Senate Factor is the extent to which voting is racially polarized.  Senate 

Report at 29.  

This factor is one of the most important considerations in the totality of the circumstances 

analysis.  Gingles, 478 U.S. at 48-49; Marengo Cty. Comm’n, 731 F.2d at 1566 (“this factor will 
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ordinarily be the keystone of a dilution case”); see also Blaine Cty., 363 F.3d 897, 903 (9th Cir. 

2004); Clark II, 88 F.3d at 1397; Harvell, 71 F.3d at 1392; Collins v. City of Norfolk, 768 F.2d 

572, 578 (4th Cir. 1985). 

Racially polarized voting is present “where black voters and white voters vote 

differently.”  Gingles, 478 U.S. at 53 n.21.  Or, to put it another way, voting is racially polarized 

when “the results of the individual election would have been different depending on whether it 

had been held among only the white voters or only the black voters.”  Id. at 54; see also id. at 58-

61. 

Voting in Sumter County school-board elections is highly polarized along racial lines. 

According to Dr. McBride’s racial bloc voting analysis, that polarization is both pervasive 

(present whenever voters have had a racial choice) and extreme (with high levels of minority 

cohesion and low levels of white crossover). (PX 10-15.)  

And that pattern has been particularly evident in the at-large elections. (PX 10.) Voting 

was racially polarized in all of the at-large elections held under House Bill 836. (PX 10; Trial Tr. 

vol. 1, 67-73 (McBride).)  The candidate preferred by African-American voters received, on 

average, an estimated 94.7% of the black vote but only an estimated 8.2% of the white vote in 

those elections.  (PX 10.) 

Across all 12 elections included in Dr. McBride’s analysis, voting was racially polarized 

in each of the 11 elections in which voters had a racial choice.  (PX 10-15; Trial Tr. vol. 1, 62-93 

(McBride).)  The candidate preferred by African-American voters received, on average, an 

estimated 91.7% of the black vote but only an estimated 11.6% of the white vote in those 11 

elections.  (PX 10-15.) 
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In the one election in Dr. McBride’s analysis without a racial choice, voting was not 

polarized, with both black and white voters supporting the winning white candidate.  (PX 12.) 

This underscores the salience of race in Sumter County elections. 

There is also substantial anecdotal evidence of racially polarized voting in Sumter 

County. Several witnesses with experience in local politics testified that voting in Sumter County 

is racially polarized.  (Trial Tr. vol. 2, 79:9-20 (Pless); Trial Tr. vol. 2, 100:8-25 (Mahone); Trial 

Tr. vol. 2, 145:13-147:6 (Alice Green); Trial Tr. vol. 2, 176:6-178:11 (Edith Green); Trial Tr. 

vol. 2, 226:20-227:9 (Wright).) 

This factor weighs heavily in Wright’s favor. 

3. Senate Factor 3: Enhancing Mechanisms 

The third Senate factor is “the extent to which the state or political subdivision has used 

unusually large election districts, majority vote requirements, anti-single-shot provisions, or 

other voting practices or procedures that may enhance the opportunity for discrimination against 

the minority group.” Senate Report at 29. 

It is well established that large election districts, when combined with socioeconomic 

disparities, enhance the opportunity for discrimination against the minority group by increasing 

the cost of campaigning.  See, e.g., Askew, 127 F.3d at 1386 (“Rome's at-large electoral systems . 

. . have the effect of increasing the importance of money in the electoral process by enlarging the 

electoral district.”); Marengo Cty. Comm’n, 731 F.2d at 1570 (recognizing that large, rural area 

made countywide campaigns expensive); see also, e.g., Charleston Cty., 365 F.3d at 352 (noting 

that “the County’s size works to the detriment of minority candidates, who typically have fewer 

financial resources”). 
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Majority-vote requirements have likewise been long regarded as enhancing the 

opportunity for discrimination.  In City of Rome v. United States, 446 U.S. 156, 183–84 (1980), 

the Supreme Court explained how a majority-vote requirement works to dilute the votes of 

African–Americans: 

The District Court recognized that, under the preexisting plurality-win system, a 
Negro candidate would have a fair opportunity to be elected by a plurality of the 
vote if white citizens split their votes among several white candidates and 
Negroes engage in “single-shot voting” in his favor. The 1966 change to the 
majority vote/runoff election scheme significantly decreased the opportunity for 
such a Negro candidate since, even if he gained a plurality of votes in the general 
election, he would still have to face the runner-up white candidate in a head-to-
head runoff election in which, given bloc voting by race and a white majority, he 
would be at a severe disadvantage. 

(internal punctuation and citation omitted); see also LULAC v. Clements, 986 F.2d 728, 749 (5th 

Cir. 1993) (“Clements I”) (“Majority vote requirements can obstruct the election of minority 

candidates by giving white voting majorities a ‘second shot’ at minority candidates who have 

only mustered a plurality of the votes in the first election.”); Dallas Cty. Comm’n, 739 F.2d at 

1536–37; McMillan II, 748 F.2d at 1044; Marengo Cty. Comm’n, 731 F.2d at 1570. 

Staggered terms also enhance the opportunity for discrimination because they eliminate 

minority voters’ ability to use single-shot voting.  City of Rome, 446 U.S. at 184-85 & n.21; 

Harvell, 71 F.3d at 1390; Jones v. City of Lubbock, 727 F.2d 364 (5th Cir. 1984). 

And, for purposes of the third Senate Factor, a plaintiff need not demonstrate the extent 

to which these mechanisms enhance the opportunity for discrimination; a plaintiff need only 

show whether the jurisdiction uses them.  See, e.g., Askew, 127 F.3d at 1386; Dallas Cty. 

Comm’n, 739 F.2d at 1536–37; McMillan II, 748 F.2d at 1044; Marengo Cty. Comm’n, 731 F.2d 

at 1570. 

Case 1:14-cv-00042-WLS   Document 171   Filed 01/12/18   Page 39 of 61



 

 

 

33 

 

 

In this case, the County uses two election mechanisms that are well-known to enhance 

the opportunity for discrimination. 

First, Sumter County uses staggered terms for the at-large seats, with one at-large seat 

filled at each regular election. (MUF ¶6; PX 26 (House Bill 836).)  This has the effect of 

separating elections for those two seats into individual contests and eliminating the opportunity 

for African-American voters to use single-shot voting to maximize their chances of winning one 

of the seats. 

Second, Sumter County also uses a majority-vote requirement in elections for the at-large 

seats. (MUF ¶3.) The dilution-enhancing potential of a majority-vote requirement is plainly 

evident in this case. In the 2014 at-large election for a two-year term on the school board, white 

voters split their votes among two candidates. Black voters strongly preferred a different 

candidate, Coley, who received a plurality, but not a majority, of the vote and was therefore not 

elected. In the second round of voting, white voters coalesced around the white candidate who 

placed second in the first round and were able to defeat Coley in the second round despite strong 

black support. (PX 10.) 

In addition, several witnesses with experience in local politics testified that running at 

large in Sumter County is much more expensive than running in a district and therefore presents 

a particular barrier for African-American candidates.  (Trial Tr. vol. 2, 52:24-54:23 (Coley); 

Trial Tr. vol. 2, 77:20-78:4 (Pless); Trial Tr. vol. 2, 135:23-138:2, 148:8-15 (Alice Green).) 

Although Sumter County itself is not unusually large, it is large enough to impose added expense 

that increases the dilutive effect of the at-large seats. 

Based on the use of these enhancing mechanisms, the this factor weighs in Wright’s 

favor. 
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4. Senate Factor 4: Candidate Slating Process 

The fourth Senate Factor is whether members of the minority group have been denied 

access to a candidate slating process.  Senate Report at 29. 

Slating is “a process in which some influential non-governmental organization selects 

and endorses a group or ‘slate’ of candidates, rendering the election little more than a stamp of 

approval for the candidates selected.” Westwego Citizens for Better Gov’t v. City of Westwego, 

946 F.2d 1109, 1116 n.5 (5th Cir. 1991) (citing Overton v. City of Austin, 871 F.2d 529, 534 (5th 

Cir. 1989)).   

Where a slating process does not exist, however, its absence does not generally weigh 

against a vote-dilution claim.  McMillan II, 748 F.2d at 1045-46; see also Harvell, 71 F.3d at 

1390; Clements I, 986 F.2d 728, 749 (1993). 

Neither party contested the issue of whether or not there exists a formal or informal 

candidate slating process in Sumter County. (ECF 134.) 

5. Senate Factor 5: Socioeconomic Disparities 

The fifth Senate Factor is “the extent to which members of the minority group in the state 

or political subdivision bear the effects of discrimination in such areas as education, employment 

and health, which hinder their ability to participate effectively in the political process.” Senate 

Report at 29. 

The Senate Report explains the rationale and the nature of the inquiry for this factor:  

disproportionate educational, employment, income level and living conditions 
arising from past discrimination tend to depress minority political participation. 
Where these conditions are shown, and where the level of black participation in 
politics is depressed, plaintiffs need not prove any further causal nexus between 
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their disparate socio-economic status and the depressed level of political 
participation.  

Id. at 29 n. 1114 (citations omitted). “[P]olitical participation by minorities tends to be depressed 

where minority group members suffer effects of prior discrimination such as inferior education, 

poor employment opportunities, and low incomes.” Gingles, 478 U.S. at 69. 

The fifth Senate Factor does not require a plaintiff to prove that socioeconomic 

disparities were caused, in whole or in part, by racial discrimination or that socioeconomic 

disparities caused, in whole or in part, depressed levels if minority political participation.  Dallas 

Cty. Comm’n, 739 F.2d at 1537 (“Once lower socio-economic status of blacks has been shown, 

there is no need to show the causal link of this lower status on political participation.”); Marengo 

Cty. Comm’n, 731 F.2d at 1569 (“the burden is not on the plaintiffs to prove that this 

[socioeconomic] disadvantage is causing reduced political participation”); Kirksey v. Bd. of 

Supervisors, 554 F.2d 139, 144-46 (5th Cir. 1977) (“Inequality of access is an inference which 

flows from the existence of economic and educational inequalities.”). 

Rather, the burden is on “those who deny the causal nexus to show that the cause is 

something else.” Marengo Cty. Comm’n, 731 F.2d at 1568-69. 

Census data reveals striking socioeconomic disparities between blacks and whites in 

Sumter County. (MUF ¶¶12-18; PX 6 at 00147-48; PX 4; Trial Tr. vol. 1, 114:3-12 (McBride).) 

• Twenty-three-and-a-half percent of Sumter County’s population aged 25 years and over 

lacks a high-school diploma or its equivalent. Among white persons, 15.5% lack a high-

school diploma, whereas 31.2% of black persons lack a high school diploma. (MUF ¶12.) 
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• Nineteen and one-tenth percent of Sumter County’s population aged 25 years and over has 

a bachelor’s degree or higher. Among white persons, 28.7% have a bachelor’s degree or 

higher, whereas 8.8% of black persons have a bachelor’s degree or higher. (MUF ¶13.) 

• Sumter County has an unemployment rate of 14.4% among people in the labor force aged 

16 years and over. The unemployment rate is 9% for white persons and 20.1% for black 

persons. (MUF ¶14.)  

• Sumter County has a poverty rate of 33.2%. The poverty rate is 15.1% for white persons 

and 45.9% for black persons. (MUF ¶15.)  

• The median household income in Sumter County is $32,758. The median income is 

$46,492 for households headed by white persons and $22,610 for households headed by 

black persons. (MUF ¶16.)    

• The per capita income in Sumter County is $17,404. The per capita income is $25,656 for 

white persons and $11,360 for black persons. (MUF ¶17.)   

• Of all the households in Sumter County, 26.8% receive Supplemental Nutrition Assistance 

Program (“SNAP”) benefits (also known as food stamps). Among households headed by a 

white person, 20.8% receive SNAP benefits, while 75.6% of households headed by a 

black person do. (MUF ¶18.)  

The record also reveals persistent disparities in rates of political participation, with white 

voters outnumbering black voters in county-wide turnout by almost a two-to-one margin in each 

school-board general election dating back to 1996. (PX 16, 32a-32v, 33.) In all of these elections 

African-American voters made up a substantially smaller share of the total turnout in the county 

at large than their share of the county’s voting-age population. (Trial Tr. vol. 1, 118:18-20 
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(McBride).) This is consistent with the well-established tenet of political science that lower 

socioeconomic status is associated with lower political participation.  (Trial Tr. vol. 1, 110:18-

111:25 (McBride).) And several witnesses with experience in local politics identified education, 

income, and wealth as particular barriers to black political participation in Sumter County 

because those factors make it more difficult to raise the money necessary to mount a successful 

county-wide campaign and to turn-out black voters.  (Trial Tr. vol. 2, 52:24-54:23 (Coley); Trial 

Tr. vol. 2, 77:20-78:4 (Pless); Trial Tr. vol. 2, 120:20-21:2 (Marshall); Trial Tr. vol. 2, 135:23-

138:2, 148:8-15 (Alice Green); Trial Tr. vol. 2, 179:17-180:5 (Edith Green).) 

This factor weighs heavily in Wright’s favor. 

6. Senate Factor 6: Racial Appeals 

The sixth Senate Factor is the extent to which there have been overt or subtle racial 

appeals in recent elections.  Senate Report at 29. 

Racial appeals can take a variety of forms, from the use of racially-charged campaign 

issues, Williams v. City of Dallas, 734 F. Supp. 1317, 1348 (N.D. Tex. 1990), to candidates using 

photographs of their African-American opponents on their campaign literature, McDaniels v. 

Mehfoud, 702 F. Supp. 588, 595 (E.D. Va. 1988), to a candidate having a door slammed in his 

face and his campaign literature destroyed, Garza v. Cty. of Los Angeles, 756 F. Supp. 1298, 

1341 (C.D. Cal. 1991).  

It is not necessary to prove that racial appeals are a permanent or exceedingly pervasive 

feature of a jurisdiction’s elections; instead, courts have found the existence of this factor based 

on a handful of salient incidents. See, e.g., Bone Shirt, 336 F. Supp. 2d at 1041 (finding racial 

appeals based mostly on two newspaper articles, in 1978 and 2002, focusing on allegations of 
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voter fraud by American Indians); United States v. Alamosa Cty., 306 F. Supp. 2d 1016, 1025-26 

(D. Colo. 2004) (finding racial appeals based on three elections where candidates identified own 

ethnicity); Magnolia Bar Ass’n, Inc. v. Lee, 793 F. Supp. 1386, 1410 (S.D. Miss. 1992) (finding 

racial appeals in Mississippi’s judicial elections based on evidence from three elections).  

And while evidence of racial appeals in political campaigns will bolster a vote-dilution 

claim, a plaintiff’s failure to produce evidence of racial appeals “should not weigh heavily 

against” a finding of vote dilution because “overtly bigoted behavior has become more 

unfashionable.” Marengo Cty. Comm’n, 731 F.2d at 1571 (internal quotation marks and citation 

omitted). 

The record in this case contains some evidence of racial appeals. 

For instance, Kelvin Pless testified that there were racial incidents during his 2010 

campaign for the school board:  “[W]hen you’re out campaigning there are people that will turn 

you off based on your race,” and “you could very well tell that they didn’t want to be bothered 

with me based on race, you know, and they made that clear.” (Trial Tr. vol. 2, 67:6-12.) 

Mathis Wright ran for a seat on the county commission in 2006 and experience racial 

incidents: on “one occasion this – this white family sicced their German shepherd on the – on 

one of my daughters one of the times.  And then there were other times when, you know, they 

just basically said, you know, sorry, but, you know, we don’t vote for – and they said the N 

word.  And then there was a couple of incidents where they said don’t come on my property.”  

(Trial Tr. vol. 2, 215: 19-216:1.)    

This factor favors the plaintiff. 
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7. Senate Factor 7: The Election of African Americans 

The seventh Senate Factor is the extent to which members of the minority group have 

been elected to public office in the jurisdiction.  Senate Report at 29. 

This factor is one of the most important considerations in the totality of the circumstances 

analysis.  Gingles, 478 U.S. at 48 n.15; see also Rogers v. Lodge, 458 U.S. 613, 623 (1982); 

Solomon v. Liberty Cty., 865 F.2d 1566, 1583 (11th Cir. 1988); Marengo Cty. Comm’n, 731 F.2d 

at 1567. Combined with proof of racially polarized voting, evidence that no minority candidates 

have been elected to the office at issue weighs heavily in favor of a Section 2 vote-dilution claim.  

See, e.g., Rural W. Tenn. African-Am. Affairs Council, Inc. v. Sundquist, 209 F.3d 835, 842-44 

(6th Cir. 2000). 

In this case, it is undisputed that no African-American candidate has been elected to an 

at-large seat on the school board under the challenged plan and that no African-American 

candidates have been elected to the school board in districts except where African Americans 

constitute a majority of the voting-age population. (ECF 125 at 19-20; MUF ¶¶ 22-23.)  No 

African American had ever been elected to the school board until 1986 when, after decades of 

litigation, the Board of Education finally agreed to a redistricting plan with three majority-black 

districts.  (PX 246: Consent Order; PX 247: Supplemental Order.) 

It is also undisputed that no African-American candidate had ever been elected to a 

public office elected at large within Sumter County before this litigation began. (Trial Tr. vol. 2, 

56:8-11 (Coley); Trial Tr. vol. 2, 117:16-118:21 (Marshall); Trial Tr. vol. 2, 147:7-23 (Alice 

Green); Trial Tr. vol. 2, 174:2-175:4 (Edith Green).) And there have only been a few black 

candidacies for at-large offices over the last several decades. 
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In 2016, after this litigation was well under way, an African-American candidate won the 

Democratic Primary for Superior Court Clerk. African-American voters made up 81.9 percent of 

the voters in that primary. (PX 32u; Trial Tr. vol. 1, 218:12-14 (McBride).) The candidate, 

Cortesia Barthell, had no opposition in the general election, and she thus became the first and 

only African American ever elected at-large to a public office in Sumter County.  

While Barthell’s win is certainly a milestone to be celebrated, the unusual circumstances 

which led to it (a minority candidate running unopposed in a partisan election for a down-ballot 

race after litigation was initiated) shed little light on the issues before the Court. It certainly does 

not outweigh decades of experience in school-board elections, including the offices at issue here. 

This factor weighs heavily in Wright’s favor. 

8. Additional Senate Factor: Unresponsiveness 

The Senate Report recognized that “a significant lack of responsiveness on the part of 

elected officials to the particularized needs of the members of the minority group” might have 

some probative value in evaluating the totality of the circumstances under Section 2.  Senate 

Report at 29. The Senate Report provides, however, that “[u]nresponsiveness is not an essential 

part of plaintiff’s case.”  Senate Report at 29 n.116. The Senate Report further indicates that 

although a showing of unresponsiveness might have some probative value, a showing of 

responsiveness on the part of elected officials would have very little.  See id.; see also Marengo 

Cty. Comm’n, 731 F.2d at 1572. 

Because Section 2 protects the equal right to elect candidates of choice, “[w]hether 

current office holders are responsive to black needs . . . is simply irrelevant to that inquiry; a 

slave with a benevolent master is nonetheless a slave.”  McMillan v. Escambia Cty., 638 F.2d 
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1239, 1249 (5th Cir. 1981). For that reason, “defendants’ proof of some responsiveness would 

not negate plaintiff’s showing by other, more objective factors enumerated here that minority 

voters nevertheless were shut out of equal access to the political process.”  Senate Report at 29 

n.166; accord Clark II, 88 F.3d at 1400; Harvell, 71 F.3d at 1391. 

Neither party contested the issue of whether or not current members of the Board of 

Education are responsive to the particularized interests of African Americans in Sumter County. 

(ECF 134.) 

9. Additional Senate Factor: Tenuous Policy Justification 

The Senate Report also recognized that “whether the policy underlying the state or 

political subdivision’s use of such voting qualification, prerequisite to voting, or standard, 

practice or procedures is tenuous” might have some probative value in evaluating the totality of 

the circumstances under Section 2. Senate Report at 29. A tenuous explanation for at-large 

elections is circumstantial evidence that the system is motivated by a discriminatory purpose, and 

evidence that a voting practice was intended to discriminate is circumstantial evidence that the 

practice has a discriminatory effect. Marengo Cty. Comm’n, 731 F.2d at 1571. Moreover, “the 

tenuousness of the justification for a state policy may indicate that the policy is unfair.” Id. 

The Senate Report made clear, however, that “even a consistently applied practice 

premised on a racially neutral policy would not negate a plaintiff’s showing through other factors 

that the challenged practice denies minorities fair access to the process.” Senate Report at 29 

n.117; accord Marengo Cty. Comm’n, 731 F.2d at 1571. In other words, “proof of a merely non-

tenuous state interest . . . cannot defeat liability.” Clark II, 88 F.3d at 1401.  
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In this case, the County has not offered a coherent policy justification for the two at-large 

seats on the school board. Certainly, none is apparent from the text of the legislation itself.  (PX 

26, 271, 272.) 

When the Board of Education first submitted the new plan to the Department of Justice 

for preclearance, it indicated the purpose of the change was simply “to match the redistricting 

structure adopted by the Sumter County Board of Commissioners.” (PX 28 at 043720.)  But the 

Board of Commissioners is elected from five single-member districts without any at-large seats. 

(PX 31g at 043968-70; PX 31h at 044035-38.) The Board of Education’s submission did not 

make that clear and did not further explain the addition of two at-large seats.   

In a later submission, the Board elaborated that the “sole reason” for the two at-large 

seats was because the Georgia General Assembly had adopted legislation that (a) reduced the 

size of the Sumter County Board of Education from nine to seven and (b) required the Board’s 

districts to be identical to those of the five districts used for the County Commission.  (PX 248 at 

05937-38.)  But this justification is circular.  It says that the General Assembly prescribed a five-

two plan, but it does not explain why the General Assembly included two at-large seats. 

At trial, the Board’s current chair, Dr. Michael Busman, offered an entirely different 

justification.  Busman testified that the justification for adding two at-large seats to the plan was 

because it would be easier to go from nine to seven members, rather than five.  (Trial Tr. vol. 3, 

16:1-15 (Busman).)  But he didn’t explain why seven was easier than five, and the county’s 

Election Supervisor, Robert Brady, testified that what made the change from the old nine-

member plan “easier” was the alignment of the school-board’s five districts with the county 

commission’s five districts. (Trial Tr. vol. 3, 63:20-64:22.) Busman acknowledged that the Board 

could have gone to five members, with a plan identical to the one used by the board of 
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commissioners, but he did not explain why the Board chose not to do that.  (Trial Tr. vol. 3, 

37:6-22 (Busman).)  And if Busman believed that seven was a better number than five for other 

reasons, he did not explain why a five-two plan would be preferable to seven single-member 

districts. Dr. Busman’s testimony also conflicts with the credible testimony of two African-

American board members that they were never told and do not know the justification for adding 

two at-large seats.  (Trial Tr. vol. 2, 144:18-24 (Alice Green); Trial Tr. vol. 2, 175:5-7 (Edith 

Green).) 

Further undermining all of these asserted policy justifications is the sequence of events 

that led up to the addition of two at-large seats. It is apparent from those events that the inclusion 

of two at-large seats did not occur until after the election of an African-American member was 

about to shift the racial makeup of the board from majority-white to majority black. (PX 34; PX 

248 at 045935; DX 11.) It is also apparent that the board’s vote on the issue took place during the 

lame-duck period after the 2010 election but before the new members took office. (PX 248 at 

045935; DX 11.) And the circumstances of the vote itself are questionable.  The minutes of the 

meeting do not accurately describe the resolution that was being voted on, and it seems doubtful, 

to say the least, that board members—at least the African-American board members—were 

aware that the resolution called for two at-large seats.  (PX 248 at 045935; DX 11; Trial Tr. vol. 

2, 144:14-17, 154:1-156:16 (Alice Green); Trial Tr. vol. 2, 174:2-21 (Edith Green).) 

Then the Department of Justice refused to preclear the change, raising serious concerns 

about whether it had the purpose and the effect of discriminating against African-American 

voters.  (PX 28 at 043756-57.) The board, which at that time had an African-American majority, 

voted to withdraw the five-two plan and switch to seven single-member districts. (PX 28 at 

043761; Trial Tr. vol. 3, 22:23-23:7 (Busman).) 
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And then, once preclearance was no longer required because of the Supreme Court’s 

decision in Shelby County, the Georgia General Assembly re-enacted the five-two plan that the 

Department had refused to preclear. (PX 26.)  The General Assembly never took action on the 

majority-black board’s request for seven single-member districts. 

This sequence of events strongly suggests an improper motive. 

That motive was not lost on the board’s African-American members, who testified at trial 

without equivocation that they viewed the five-two plan as an effort to return the board to white 

control. (Trial Tr. vol. 2, 75:20-77:5 (Pless); Trial Tr. vol. 2, 145:6-12 (Alice Green).) 

While the Court need not make a formal finding of racial purpose in this case, the Court 

should find that this Senate Factor weighs in the plaintiff’s favor.  The County’s shifting policy 

justifications for the at-large seats are tenuous at best, and the sequence of events strongly 

suggests that racial discrimination may have been one of the real reasons for the change. 

10. Lack of Proportionality 

Proportionality, or the lack thereof, is another factor to consider in the totality-of-

circumstances review.  De Grandy, 512 U.S. at 1000, 1014 n.11; see also LULAC, 548 U.S. at 

436. 

The concept of proportionality compares “the number of majority-minority districts to the 

minority members’ share of the relevant population.”  De Grandy, 512 U.S. at 1014 n.11. 

The relevant population, for purposes of the proportionality calculation is voting-age 

population.  See Stabler v. Thurston Cty., 129 F.3d 1015, 1022 (8th Cir. 1997).  Or, where a 

particular case involves a large number of non-citizens, citizen voting-age population may be the 

appropriate figure.  See Barnett, 141 F.3d at 704-05; see, e.g., LULAC, 548 U.S. at 436. 
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A finding of proportionality, while not a safe harbor, may be an indication that minority 

voters have an equal opportunity, regardless of racial polarization, to participate in the political 

process and elect representatives of their choice.  De Grandy, 512 U.S. at 1017-18, 1020. 

A finding that an election plan lacks proportionality, on the other hand, is an indication 

that minority voters do not have an equal opportunity to participate in the political process and to 

elect representatives of their choice.  Id. at 1020. 

Proportionality is thus highly relevant to the issue of vote dilution, but it alone is not 

dispositive. 

There is no question in this case that the House Bill 836 plan lacks proportionality. 

African Americans constitute 48.1% of Sumter County’s voting-age population (MUF ¶7), but 

they constitute a majority of the voting-age population in only two (28.6%) of the board’s seven 

seats (MUF ¶8). Three majority-black districts out of seven (42.8%), such as those in the 

plaintiff’s illustrative plan, would come closer to achieving proportionality. 

11. Racial Separation 

The extent of racial separation is another factor to consider in the totality of 

circumstances.  See McMillan I, 688 F.2d at 967-68; United States v. City of Euclid, 580 F. Supp. 

2d 584, 592-93 (N.D. Ohio 2009); Charleston Cty., 316 F. Supp. 2d at 291. 

This factor looks to the level of racial interaction that exists in religious, civic and social 

organizations within a jurisdiction.  See, e.g., Stabler, 129 F.3d at 1023 (noting that local civic 

organizations are segregated and that Native American candidates have little interaction with the 

white majority, such that the “opportunity [for a Native American] to become known as a person 

and to be trusted with public office is not equal.”); McMillan I, 688 F.2d at 968 (“Churches, 
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clubs, neighborhoods, and until recently, schools in the county have remained segregated by 

race.”); Charleston Cty., 316 F. Supp. 2d at 291 (looking to racial separation that exists 

“socially, economically, religiously, in housing and business patterns”). 

This factor differs from the fifth Senate Factor in that racial separation serves as a barrier 

to minority candidates while socioeconomic disparities serve as a barrier to minority voters. See 

Perkins v. City of West Helena, 675 F.2d 201, 209-10 (8th Cir. 1982); City of Euclid, 580 F. 

Supp. 2d at 593. 

The record establishes that race remains a persistent and pervasive fact of life in Sumter 

County. Sumter County remains a largely segregated community, with separate neighborhoods, 

civic organizations, and churches.  (Trial Tr. vol. 2, 39:7-41:6 (Coley); Trial Tr. vol. 2, 64:1-

65:20 (Pless); Trial Tr. vol. 2, 107:4-108:15 (Mahone); Trial Tr. vol. 2, 116:3-13 (Marshall); 

Trial Tr. vol. 2, 125:15-133:22 (Alice Green); Trial Tr. vol. 2, 167:21-168:7 (Edith Green); Trial 

Tr. vol. 2, 211:5-212:4 (Wright); Trial Tr. vol. 3, 54:24-55:22 (Roland).) And it was evident 

from the testimony of experienced African-American politicians that a significant amount of the 

black community’s political organizing in Sumter County revolves around those institutions.  

(Trial Tr. vol. 2, 50:5-10 (Coley); Trial Tr. vol. 2, 132:17-133:2 (Alice Green).) 

B. The Plaintiff’s Illustrative Plan Would Increase Black Representation 

In his concurring opinion for the Eleventh Circuit in this case, Judge Tjoflat wrote that, 

on remand, Wright should produce “statistical evidence from past elections” showing that 

African-American membership on the Board of Education would increase under an alternative 

election plan. (ECF 71 at 7.) 
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To address this concern, Dr. McBride applied the conceptual framework set out in 

Bernard Grofman, Lisa Handley, and David Lublin, Drawing Effective Minority Districts: A 

Conceptual framework and Some Empirical Evidence, 79 N.C. L. Rev. 1383 (2001), to assess 

whether the plaintiff’s illustrative plan contains at least three districts that would be “effective” 

for minority voters in future elections. (PX 6 at 000144-47 (McBride Supplemental Report); 

Trial Tr. vol. 1, 136:10-145:16 (McBride).) 

Using turnout data and statistical estimates of minority political cohesion and white 

crossover from past elections, Dr. McBride determined that the black voting-age population 

needed in a district for a black candidate to win at least 50% of the vote in past elections under 

House Bill 836 has ranged from 44.1% in majority-black District 5 to 77.8% in majority-white 

District 2. (PX 6 at 000146-47) These results suggest that majority-black districts perform 

differently for black candidates than majority-white districts do. Although estimates of minority 

cohesion for black candidates are consistent across all districts, the majority-white districts saw 

lower white crossover, higher white turnout, and lower black turnout than the majority-black 

districts did. (PX 6 at 000147.) 

While no analysis can predict with precision how any district is going to perform in a 

future election, Dr. McBride’s analysis indicates that there are three districts in the plaintiff’s 

illustrative plan with a black voting-age population that is higher than other majority-black 

districts have needed in order to elect black candidates under House Bill 836. (PX 6 at 000147.) 

This shows that the plaintiff’s illustrative plan, if adopted as a remedy by the Court, would likely 

increase African-American representation on the Board. (Trial Tr. 144:7-145:16 (McBride).) 

The County did not dispute this portion of Dr. McBride’s analysis. The defendant’s 

expert, Dr. Owen, did not address it in her report or testimony. (DX 4, 5; Trial Tr. vol. 3, 221:16-
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222:20 (Owen).) And none of the defendant’s other evidence disputes that African-American 

membership on the Board would likely increase under the plaintiff’s illustrative plan.  

C. The County’s Defenses 

The County contends that low voter turnout and poor candidate quality, not a 

discriminatory election scheme, are responsible for the outcomes of elections for the at-large 

seats and that the plaintiff therefore cannot establish that House Bill 836 results in unequal 

opportunity “on account of race.”  (ECF 134.) 

Neither contention is a viable defense. 

1. Voter Apathy 

Alleged voter apathy is not a defense to a Section 2 claim. “Both Congress and the courts 

have rejected efforts to blame reduced black participation on “apathy.’” Marengo Cty. Comm’n, 

731 F.2d at 1568.  Indeed, “speculation regarding reasons for low minority turnout is 

inappropriate.”  Harvell, 71 F.3d at 1387. 

The Fifth Circuit has held that the “presence of voter apathy is not a matter for judicial 

notice,” and that evidence of socioeconomic differences between black and white voters dictated 

against a finding that black voter apathy is the reason for generally lower black political 

participation. Teague, 92 F.3d at 294–95 (citing Kirksey, 554 F.2d at 145; see also Whitfield v. 

Democratic Party, 890 F.2d 1423, 1431 (8th Cir. 1989) (rejecting “apathy” as the cause for low 

black voter turnout); Bone Shirt, 336 F. Supp. 2d at 1050-51 (same).   

In Marengo County, the Eleventh Circuit concluded that the District Court erred in 

attributing lack of black success at the polls to apathy: 
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This explanation is unsupported by the evidence and the controlling law. The 
evidence reveals racially polarized voting; a nearly complete absence of black 
elected officials; a history of pervasive racial discrimination that has left Marengo 
County blacks economically, educationally, socially, and politically 
disadvantaged; polling practices that have impaired the ability of blacks to 
register and participate actively in the electoral process; election features that 
enhance the opportunity for dilution; and considerable unresponsiveness on the 
part of some public bodies. Some of the factors are neutral, but nothing 
substantial weighs in favor of the defendants. The record compels a finding that, 
as of the time of trial, Marengo County's at-large system resulted in an 
abridgement of black citizens' opportunity to participate in the political process 
and to elect representatives of their choice. 

731 F.2d at 1574; See also Harvell, 71 F.3d at 1388 (a number of socioeconomic factors can 

explain low voter turnout). 

The County contends that there are no longer any barriers to political participation for 

African Americans in Sumter County and that low relative turnout among African Americans 

must therefore be attributable to voter apathy.  (ECF 162 at 4-5.) 

But that is not the evidence. 

Numerous witnesses and exhibits documented the lingering effects of historical 

discrimination that continue to hinder black political participation in Sumter County.  This 

evidence includes: pervasive and extreme racially polarized voting (PFOF ¶¶384-92); a nearly 

complete absence of black elected officials except in majority-black districts (PFOF ¶¶433-45) ; 

a history of racial discrimination that has left African Americans in Sumter County 

economically, educationally, socially, and politically disadvantaged (PFOF ¶¶401-28) ; and 

persistent racial separation in religious, civic, and social organizations in Sumter County (PFOF 

¶¶136-47, 467-69). 
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There is no evidence, on the other hand, that elections in Sumter County are barrier-free.  

Not a single witness testified to that.  Not a single exhibit supports it.  And the end of racial 

inequality in Sumter County is simply not a matter for judicial notice. 

There is also no evidence in the record that African Americans in Sumter County are 

apathetic.  To the contrary, numerous witnesses and exhibits documented African-American 

political activity in Sumter County from the Civil Rights Movement in the 1960s through the 

present day.  (See Part VI.C, above.)  To be sure, turnout among African-American voters in 

Sumter County has not yet reached parity with turnout among white voters, but the County has 

failed to establish that apathy is the reason for that continuing disparity. 

Finally, the County’s suggestion that turnout, rather than the at-large system, is 

responsible for the underrepresentation of African-American voters is inconsistent with Dr. 

McBride’s application of turnout and cohesion estimates to the plaintiff’s illustrative plan.  (See 

Part IX, above.)  His analysis demonstrates that, even at current turnout levels, African-

American voters would have a meaningful opportunity to elect three members of the board under 

that plan.  That is more opportunity than they have now, and it indicates that the at-large election 

plan, not voter turnout, is responsible. 

2. Candidate Quality 

Candidate quality is also no defense to a Section 2 claim. 

Under Section 2, the relevant inquiry is not why black and white voters vote differently 

but rather whether black and white voters vote differently.  See Gingles, 478 U.S. at 53 n.21. 

Where voting is racially polarized, candidate quality simply cannot explain it away. Assessments 

of candidate quality, moreover, are highly subjective and therefore at odds with the Congress’ 
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intent to focus Section 2 on “objective factors.”  Senate Report at 27.  Indeed, courts have 

regularly rejected such assessments because it “would be a disservice to both the individual 

candidates and the goals of the Voting Rights Act for federal courts, years after an election, to 

scrutinize the qualifications of minority candidates who run for public office in jurisdictions with 

historically white-only officeholders.” Ruiz, 160 F.3d at 558.  

There is simply no factual basis in the record to support the defendant’s suggestion that 

candidate quality is responsible for black voters’ inability to elect candidates to the at-large seats. 

There have now been three at-large elections held under House Bill 836, and the Court heard 

testimony from and about the candidates in each of them.  The candidates preferred by white 

voters (Roland and Busman) and the candidates preferred by black voters (Coley and Pless) had 

roughly similar qualifications and appear to be upstanding members of the community.  (Trial 

Tr. vol. 2, 36-52 (Coley); Trial Tr. vol. 2, 60-68 (Pless); Trial Tr. vol. 2, 145-46 (Alice Green); 

Trial Tr. vol. 2, 176-77 (Edith Green); Trial Tr. vol. 3, 8-10 (Busman); Trial Tr. vol. 3, 42-46 

(Roland).) 

IV. Conclusion 

Wright has proven by a preponderance of the evidence that African Americans in Sumter 

County are sufficiently numerous and geographically compact that they could constitute a 

majority in an additional single-member district.  He has shown without a doubt that African 

Americans in Sumter County are politically cohesive, and that voting in school-board elections is 

highly polarized along racial lines.  And he has shown that black voters are zero for three in the 

at-large elections under House Bill 836.  The Court should therefore conclude that Wright has 

established all three of the Gingles factors. 
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Once the Gingles factors are established, it is only the “rare case” where the defendant’s 

evidence will rebut the inference that the challenged practice is discriminatory.  This is most 

certainly not that “rare case.” 

Wright has proven the most important Senate factors: racially polarized voting and the 

nearly complete absence of black elected officials at the county level.  Combined with the other 

totality factors, this record compels the conclusion that House Bill 836 violates Section 2. 
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