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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

ALBANY DIVISION 
 
MATHIS KEARSE WRIGHT, JR.,       )  

) 
Plaintiff,  ) 

) 
v. )   CASE NO.: 1:14-cv-42 (WLS) 

) 
SUMTER COUNTY BOARD OF  ) 
ELECTIONS AND REGISTRATION,  ) 

) 
Defendant. ) 

___________________________________ ) 
 

PLAINTIFF’S EMERGENCY MOTION TO STRIKE OR, IN THE ALTERNATIVE, 
FOR LEAVE TO CONDUCT LIMITED DISCOVERY 

 
At the heart of the defendant’s response to the plaintiff’s remedial proposals is an 

analysis that purports to “assign[]” votes from the 2014 and 2016 at-large school-board elections 

to each of the districts in the plaintiff’s remedial proposals. (ECF 176 at 3.)  The defendant 

relies on the results of this analysis to argue that the plaintiff’s remedial proposal would not 

remedy the alleged violation, and that the at-large seats on the board, in which the African-

American voting-age population is lower than in any of the plaintiff’s remedial districts, would 

give black voters a better opportunity to elect candidates of their choice. 

This analysis is fatally flawed, because it systematically underestimates the performance 

of black-preferred candidates in the majority-black districts and overestimates the performance 

of black-preferred candidates in the majority-white districts in the plaintiff’s remedial proposals. 

It therefore gives a very misleading picture of how those districts would likely perform in future 

elections.  (However, even this flawed analysis shows that the candidates preferred by African-

Americans would have won three seats on the school board in the 2014 and 2016 elections under 
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Plaintiff’s Remedial Proposal 1, which is more than they actually won under the existing plan.)1 

The defendant put this flawed analysis into the record through its designated expert in 

statistics and political science, Dr. Karen L. Owen.  (ECF 176-1.)  The relevant portion of her 

declaration, paragraph five, states: “Using the shape file provided by Plaintiff’s counsel, actual 

results from those elections were assigned to their respective districts in Plaintiff’s Proposal 1 

and Proposal 2.” (ECF 176-1 at 1.) Her declaration provides no information on how the results 

were disaggregated from the precinct-level results and recompiled into district-level results. She 

then goes on to rely on the recompiled election results, which are attached as tables to her 

declaration, to offer opinions about the efficacy of the plaintiff’s proposals. 

Although Dr. Owen’s declaration misleadingly suggests that she did the recompiled 

election analysis herself,2 we now know that she did not. (ECF 177.) To do that kind of analysis, 

one would need geographic information systems (GIS) software, such as Maptitude. And to draw 

conclusions from it, one would need a firm grasp of the assumptions and limitations inherent in 

this kind of analysis. But in her deposition in this case, Dr. Owen stated that she does not have 

Maptitude on her computer and has only “a very basic understanding” of it. (ECF 92 (Owen 

dep.) at 79-81.) Dr. Owen also confirmed that she did not learn Maptitude as part of her training 

in political science. (Id.) She freely admitted that she is not an expert in geographic information 

                                                
1 The plaintiff intends to file a reply to the defendant’s response to the plaintiff’s remedial proposals by Monday, 
February 12, 2018. The reply will be based on Dr. McBride’s analysis of the limited data made available by the 
defendant’s attorneys. That analysis will explain in greater detail how the defendant’s recompiled election analysis 
is flawed. And the plaintiff reserves the right to supplement the record if the Court orders further discovery. 
2 In paragraph 23 of her declaration, Dr. Owen states “Table E summarizes results of my review and analysis…”  
This testimony is false, and both Dr. Owen and the defendant’s attorneys knew that it was false at the time that they 
offered it. Table E does not summarize Dr. Owen’s analysis. It summarizes the analysis of the defendant’s 
unidentified and undisclosed GIS expert. (ECF 177-1 at 17.) Dr. Owen repeats the falsehood, describing the 
recompiled election analysis as her own, in paragraph 26. Although the defendant has corrected the record at the 
insistence of the plaintiff’s attorneys, the Court may wish to consider additional sanctions for such intentionally 
dishonest conduct. 
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systems. (Id. at 118) And, of course, the defendant did not seek to have her qualified at trial as an 

expert in map-drawing, geographic information systems, or anything whatsoever to do with this 

analysis. Trial Tr. vol. 3, 123:13-130:2.     

We now know that this highly-technical analysis was actually done by some unidentified 

person, of unknown qualifications and experience, whom the defendant describes as an expert. 

(ECF 177.)  We also know that this person was never previously disclosed as an expert and that 

the person’s work-product is now in the evidentiary record of this case as an attachment to Dr. 

Owen’s declaration. 

This so-called expert’s work-product is inadmissible hearsay.  Of course, an expert 

witness may rely on inadmissible evidence in forming her opinion if other experts in the field 

would reasonably rely on that kind of evidence.  Fed R. Evid. 703.  However, Rule 703 makes 

clear that the proponent of the expert’s opinion may not introduce the inadmissible evidence into 

the record unless the probative value outweighs its prejudicial effect.  Id.; see also Advisory 

Committee Notes to the 2000 Amendment to the Rules (“Rule 703 has been amended to 

emphasize that when an expert reasonably relies on inadmissible information to form an opinion 

or inference, the underlying information is not admissible simply because the opinion or 

inference is admitted.”). So Dr. Owen’s opinions about the plaintiff’s remedial proposal are 

admissible, but the basis for them in this instance is not admissible unless the defendant can 

establish that allowing it in is harmless. 

And the prejudice here is obvious.  The plaintiff has had no opportunity to test the GIS 

expert’s qualifications, experience, methodology, and assumptions through the discovery 

process.  That’s why the disclosure and discovery processes exist.  

The plaintiff’s attorneys have repeatedly asked the defendant’s attorneys for the 
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opportunity to depose both Dr. Owen and their GIS expert about this new analysis, but the 

attorneys have so far demurred.  They have suggested that the plaintiff is not entitled to depose 

their GIS expert because he or she is “non-testifying.”  The problem with that argument is that 

the GIS expert’s testimony is already in the record. They cannot shield their GIS expert from 

discovery simply by having Dr. Owen, who is not qualified to offer the testimony herself, attach 

the expert’s work to her own declaration. That would make a mockery of the expert-disclosure 

rules.  

Because Dr. Owen’s declaration improperly puts inadmissible hearsay into the record, the 

plaintiff respectfully moves the Court to strike those portions of it. Specifically, the plaintiff 

moves to strike paragraphs 5 through 23, paragraph 26, and tables A through E. The plaintiff 

likewise moves the Court to strike those portions of the defendant’s response that rely on the 

inadmissible portions of Dr. Owen’s declaration. That would be the entirety of section 1.a.  

(ECF 177 at 2-6.) 

Alternatively, the plaintiff moves the Court for an order permitting the plaintiff’s 

attorneys to depose Dr. Owen and the unidentified GIS expert. The plaintiff asks that the order 

require the defendant to make those witnesses available no later than Thursday, February 15, 

because of the impending qualifying period for the 2018 school-board elections in Sumter 

County. 
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Date:  February 9, 2018 
 

Respectfully submitted by: 
 

/s/ Bryan L. Sells       
BRYAN L. SELLS 
Georgia Bar #635562 
The Law Office of Bryan L. Sells, LLC. 
P.O. Box 5493 
Atlanta, GA  31107-0493  
(404) 480-4212 (voice/fax) 
bryan@bryansellslaw.com 
 
M. LAUGHLIN McDONALD      
American Civil Liberties Union 
  Foundation, Inc. 
2700 International Tower 
229 Peachtree Street, N.E. 
Atlanta, Georgia 30303 
Tel: (404) 500-1235 
Fax: (404) 565-2886 
lmcdonald@aclu.org 
 
AKLIMA KHONDOKER 
Georgia Bar No.: 410345 
AMERICAN CIVIL LIBERTIES UNION 
FOUNDATION OF GEORGIA 
P.O. Box 77208 77208 
Atlanta, Georgia 33057 
(770) 303-8111 
akhondoker@acluga.org  
 
ATTORNEYS FOR PLAINTIFF 
MATHIS KEARSE WRIGHT, JR. 
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CERTIFICATE OF SERVICE 

 
I hereby certify that I have served the foregoing PLAINTIFF’S EMERGENCY MOTION 

TO STRIKE OR, IN THE ALTERNATIVE, FOR LEAVE TO CONDUCT LIMITED 

DISCOVERY with the Clerk of Court using the CM/ECF system which will automatically send 

email notification of such filing to the following attorneys of record: 

 
E. Mark Braden      
mbraden@bakerlaw.com 
 
Katherine L. McKnight      
kmcknight@bakerlaw.com 
 
Richard B. Raile      
rraile@bakerlaw.com 
 
Kimberly A Reid  
kimberly.reid@lawsonreidlaw.com 
 
Trevor Stanley 
tstanley@bakerlaw.com  
 
Dated this 9th day of February, 2018.  

   
      /s/ Bryan L. Sells       

BRYAN L. SELLS 
Georgia Bar #635562 
P.O. Box 5493 
Atlanta, GA  31107-0493  
(404) 480-4212 (voice/fax) 
bryan@bryansellslaw.com 
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