
IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

ALBANY DIVISION 
 
MATHIS KEARSE WRIGHT, JR.,       ) 

) 
Plaintiff,  ) 

) 
v. )   CASE NO.: 1:14-cv-42 (WLS) 

) 
SUMTER COUNTY BOARD OF  ) 
ELECTIONS AND REGISTRATION,  ) 

) 
Defendant. ) 

___________________________________ ) 
 

DEFENDANT’S RESPONSE TO COURT’S FEBRUARY 9 ORDER 
 
 The Court’s Order of February 9, 2018, informed the parties that the “Court will not rush 

to issue a judgment” in this matter, due to its “importance” and to “outstanding issues” the 

parties raised in remedial briefing. ECF No. 179 at 2. This careful and prudent approach also 

resolves the question the Court posed to the parties for further briefing: “whether the Court 

should allow the May 2018 election to proceed as planned with the current districts or enjoin the 

election.” Id. Without a “judgment” that the current plan violates the law, there is no basis for the 

Court to take the extraordinary step of enjoining the upcoming election. In fact, “[t]he decision to 

enjoin an impending election is so serious that the Supreme Court has allowed elections to go 

forward even in the face of an undisputed constitutional violation.” Sw. Voter Registration Educ. 

Project v. Shelley, 344 F.3d 914, 918 (9th Cir. 2003). The only path forward in light of the 

Court’s February 9 Order is to allow elections to proceed as scheduled under the current plan.  

Argument 

 The Defendant understands from the Court’s February 9 Order that it has determined  

(1) resolution of outstanding issues raised in recent briefing is a predicate to reaching a judgment 

Case 1:14-cv-00042-WLS   Document 182   Filed 02/23/18   Page 1 of 7



2 
 

in this case, (2) it cannot resolve these issues prior to the candidate-qualification period for 

Sumter County School Board elections, and (3) it will therefore not reach a decision on the 

merits of Plaintiff’s Section 2 claim or address a remedy (if it finds liability) before the next 

School Board election. Under those circumstances, the Court cannot enjoin the upcoming May 

Sumter County School Board election and must allow it to proceed as scheduled. 

 It is the Plaintiff’s burden to prove all elements of a Section 2 violation; the Court cannot 

“assume” them. Growe v. Emison, 507 U.S. 25, 42 (1993). Nor is the Court enabled to issue an 

injunction in the absence of this proof because “a traditional injunction is a remedy potentially 

available only after a plaintiff can making a showing that some independent legal right is being 

infringed.” Klay v. United Healthgroup, Inc., 376 F.3d 1092, 1097 (11th Cir. 2004) (TJoflat, J.). 

Whether “interim or permanent,” an injunction must be “predicated upon a cause of 

action…regarding which a plaintiff must show a likelihood of actuality of success on the merits,” 

along with the other mandatory showings to merit equitable relief. Id. In other words, issuing an 

injunction would require that the Court “rush to issue a judgment” on the merits, which it has 

correctly deemed imprudent.1 ECF No. 179 at 2. 

 Moreover, interim injunctive relief may issue only when strict legal norms are satisfied, 

and they are not so much as invoked here. Among other things, the Plaintiff never moved for a 

                                                 
1 Although other authorities for injunctions exist, including under specific statutory 
empowerments and under the All Writs Act, Klay, 376 F.3d at 1098, these are even less apropos 
here than a traditional injunction. There is no specific statutory grant of authority for the Court to 
enjoin an election, and a court may not “evade the traditional requirements of an injunction by 
purporting to issue what is, in effect, a preliminary injunction under the All Writs Act.” Id. at 
1101 n.13. The propriety of enjoining an election is governed by “well-known principles of 
equity,” Reynolds v. Sims, 377 U.S. 533, 586 (1964) (quotation marks omitted), and an 
injunction of the nature the Court proposed would not operate to “protect” the Court’s 
“jurisdiction” over this case, Klay, 376 F.3d at 1099. 
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preliminary injunction, but see Fed. R. Civ. P. 7 (“A request for a court order must be made by 

motion”), and thereby did not trigger the various due-process predicates to relief, see, e.g., Local 

Rule 7 (notice and briefing requirements for motions).2 Additionally, a preliminary injunction 

against the upcoming election would upset, rather than maintain, the status quo by mandating 

that Sumter County conduct a special school-board election on some date other than when they 

are currently scheduled. ECF No. 179 at 2 (requesting advice on “whether there is a set date the 

Court should reschedule the election for”). But injunctions that disrupt, rather than maintain, the 

status quo are “particularly disfavored.” Powers v. Sec’y, Fla. Dep’t of Corr., 691 F. App’x 581, 

583 (11th Cir. 2017) (quotation marks omitted). Besides, there is no record establishing the 

equitable preliminary-injunction factors, which the Plaintiff would be required to show. See Jysk 

Bed’N Linen v. Dutta-Roy, 810 F.3d 767, 774 n.16 (11th Cir. 2015). “A preliminary injunction is 

an extraordinary remedy never awarded as of right”—and certainly where it has not even been 

requested. Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 24 (2008).  

 An injunction would be all the more unprecedented because, “even after an adjudication 

on the merits that a legislative apportionment plan violated the Constitution, the Supreme Court 

invited the use of a velvet glove over the mailed fist.” Chisom v. Roemer, 853 F.2d 1186, 1189 

(5th Cir. 1988). Just last year, the Supreme Court summarily vacated a district court’s decision—

after it struck down a redistricting plan as unconstitutional in a final appealable order—ordering 

special elections under a remedial plan outside the normal elections schedule. North Carolina v. 

Covington, 137 S. Ct. 1624, 1625 (2017) (per curiam). The Court cautioned lower courts that 

                                                 
2 The Defendant respectfully submits that five-page briefs with no responses or replies do not 
provide an adequate basis for the parties to contest, or the Court to decide, the merits of a 
preliminary-injunction motion.  
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they “must undertake an equitable weighing process” before issuing any injunctive relief, and 

that “in the context of deciding whether to truncate existing legislators’ terms and order a special 

election, there is much for a court to weigh”—including “the severity and nature of the particular 

constitutional violation, the extent of the likely disruption to the ordinary processes of 

governance…, and the need to act with proper judicial restraint when intruding on state 

sovereignty.” Id. at 1625-26 (quotation marks omitted). On remand, the district court found that 

those factors weighed against a special election, even though the invalidated plan was “among 

the largest racial gerrymanders ever encountered by a federal court,” because a special election 

“would generate voter confusion and, likely, poor voter turnout.” Covington v. North Carolina, 

270 F. Supp. 3d 881, 884, 898, 901 (M.D.N.C. 2017). The equitable principles governing an 

injunction against a forthcoming election are no different from those governing an injunction 

ordering a special election. See, e.g., Sw. Voter Registration Educ. Project v. Shelley, 344 F.3d 

914, 918 (9th Cir. 2003) (citing Ely v. Klahr, 403 U.S. 108, 113, 115 (1971); Whitcomb v. 

Chavis, 396 U.S. 1055 and 396 U.S. 1064 (1970); Kilgarlin v. Hill, 386 U.S. 120, 121, 87 S.Ct. 

820, 17 L.Ed.2d 771 (1967) (per curiam)); see also Reynolds v. Sims, 377 U.S. 533, 585-86 

(1964); Purcell v. Gonzalez, 549 U.S. 1, 4 (2006). And they undoubtedly apply here, where the 

Court’s February 9 Order contemplates both an injunction against the current election schedule 

and a special election at some undetermined date. ECF No. 179 at 2.  

 No “equitable weighing process” can justify that course of action. No violation of law has 

been found, much less a “severe” one, “disruption” from rescheduling the election is certain, and 

“the need to act with proper judicial restraint when intruding on state sovereignty” is acute. 

Covington, 137 S. Ct. at 1625. Courts routinely deny requests for preliminary injunctions 
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interfering with elections—even those properly presented, briefed, and supported with 

evidence—because elections date changes are more often than not adverse to the public interest. 

Cardona v. Oakland Unified Sch. Dist., Cal., 785 F. Supp. 837, 842 (N.D. Cal. 1992), In re 

Pennsylvania Cong. Districts in Reapportionment Cases, 535 F. Supp. 191, 194 (M.D. Pa. 1982), 

Kostick v. Nago, 878 F. Supp. 2d 1124, 1147 (D. Haw. 2012). This includes in cases where 

plaintiffs are found or assumed to have a likelihood of success on the merits. Ashe v. Board of 

Elections in the City of New York, 1988 WL 68721, at *1 (E.D.N.Y. June 8, 1988); Diaz v. 

Silver, 932 F. Supp. 462, 468 (E.D.N.Y. 1996); see also Chisom, 853 F.2d at 1188. For example, 

the court in Dillard v. Crenshaw County, 640 F. Supp. 1347, 1362 (M.D. Ala. 1986), found at the 

preliminary-injunction stage that several Alabama Counties likely harbored over intent to 

discriminate against minority voters in adopting the challenged county commissioner plans, but 

the court “refuse[d] to order the five counties to implement new election plans…until after the 

lawsuit has been finally heard on the merits” because of upcoming elections three months away. 

The Plaintiff in this case has not even alleged violations of law that severe.3 

Conclusion 

 There has been no finding of liability, no forecast of likelihood of success, no showing of 

irreparable harm, no finding as to public harm, and not so much as an attempt to obtain a 

preliminary injunction. The case is well beyond the bounds of one where an injunction can even 

be entertained as plausible. The Sumter School Board election should proceed as scheduled. 

 

                                                 
3 The rare cases where courts have enjoined elections have involved “peculiar circumstances,” 
such as in Watson v. Commissioners Court of Harrison Cty., 616 F.2d 105, 107 (5th Cir. 1980), 
where the court decided against an additional election under a 15-year-old plan “which all the 
parties and the Court seem to agree is unconstitutional.” 
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Date:  February 23, 2018   Respectfully submitted by: 

s/ Katherine L. McKnight  
E. Mark Braden (pro hac vice) 
Katherine L. McKnight (pro hac vice) 
Richard B. Raile (pro hac vice) 
BAKER HOSTETLER LLP 
1050 Connecticut Avenue NW 
Washington, DC 20036 
(202) 861-1500 

ATTORNEYS FOR DEFENDANT SUMTER 
COUNTY BOARD OF ELECTIONS AND 
REGISTRATION 
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CERTIFICATE OF SERVICE 
 

I hereby certify that I have served the foregoing with the Clerk of Court using the 

CM/ECF system which will automatically send email notification of such filing to all attorneys 

of record in this case. 

 

Dated this 23rd day of February, 2018.   

   
      

 /s/ Katherine L. McKnight  
E. Mark Braden (pro hac vice) 
Katherine L. McKnight (pro hac vice) 
Richard B. Raile (pro hac vice) 
BAKER HOSTETLER LLP 
1050 Connecticut Avenue NW 
Washington, DC 20036 

      (202) 861-1500 
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