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CIVIL ACTION NO. 1:14-CV-42 (WLS) 
 
 

 
DEFENDANT’S OPPOSITION TO PLAINTIFF’S EMERGENCY MOTION TO STRIKE 

OR IN THE ALTERNATIVE FOR LEAVE TO CONDUCT LIMITED DISCOVERY  

Plaintiff conflates an expert analysis with the data processing necessary to support it.  He 

also, again, attempts to shortchange the qualifications of Dr. Karen Owen, a tenured professor of 

political science, who has been qualified as an expert in statistical methodology and political 

science in this matter.  Dr. Owen has been trained to perform, and could have performed, by 

hand, every piece of data processing used to support her elections analysis submitted to this 

Court in Defendant’s Response to Plaintiff’s Remedial Proposals.  Dkt. 176.  But Defendant 

offloaded what would have been a tedious and time consuming “by hand” process to a trained 

data processor using reliable data and software so that Dr. Owen could perform her analysis in a 

timely manner using reliable data output.  This is not “misleading,” nor “unethical,” but a 

responsible representation, particularly in the face of the hurried litigation timeline Plaintiff 

requested.   

Plaintiff is the one who should have done this analysis in the first place. It uses the data, 

the specific few elections, he prized.  The analysis relies on a standard protocol for data 

processing using actual election results instead of the less reliable statistical modeling and 
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estimations Plaintiff offered. In fact, Plaintiff fails to identify any errors in the data processing, 

which is no surprise because it was performed by Clark Bensen, a veteran redistricting 

consultant, who has performed the exact same data processing for renowned redistricting experts 

such as Drs. Gary King and Bernard Grofman—the very experts Plaintiff repeatedly cites in 

support of his positions. The analysis Dr. Owen performed is the same analysis performed by 

Drs. King and Grofman and numerous other redistricting experts. And it relies on Mr. Bensen in 

exactly the same way that Dr. King and Dr. Grofman have relied on Mr. Bensen in the past. 

Plaintiff’s motion to strike is therefore meritless. 

  So is Plaintiff’s motion for discovery, which posits an untenable view of how discovery 

works: Plaintiff gets whatever discovery he wants, when he wants it, even if it conflicts with the 

prior requests he made of the Court; Defendant gets nothing. Plaintiff is the one who introduced 

something new to this Court—his remedial proposal 1. Defendant has not had the opportunity to 

depose Plaintiff’s expert about proposal 1 because Plaintiff demanded an expedited remedial 

period with no discovery. Now that Defendant responded to Plaintiff’s introduction of new 

evidence in kind, Plaintiff objects to the schedule he proposed and demands “expedited” 

discovery—only for Plaintiff. That is not how due process works. 

Defendant agrees with the Court that the entire point of the expedited remedial period—

which, again, was Plaintiff’s idea—was to resolve this case before the upcoming election. Order 

dated February 9, 2018, Dkt. 179.  Had Plaintiff chosen either (1) not to introduce new evidence 

or (2) not to request one-sided discovery after both parties introduced new evidence, that would 

be possible. But what is entirely untenable is Plaintiff’s view that the remedial phase should be 

one-sided. If Plaintiff gets discovery, then the Court should grant leave for Defendant to obtain it 

as well; if Defendant does not get discovery, neither should Plaintiff. Defendant respectfully 
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suggests that no discovery is warranted at this time, but if the Court disagrees, it must provide 

both parties the opportunity for discovery into both parties’ new evidence and thus open an entire 

new discovery phase. 

Defendant submits this opposition brief well prior to the 21-day deadline dictated by the 

governing rules so that the Court and Plaintiff have an opportunity to consider it prior to the 

Status Conference set for Wednesday, February 28, 2018, when the Court expects the Parties to 

be prepared to discuss Plaintiff’s motion to strike, among other things.  Dkt. 179 at 2.  

Background 

On January 22, 2018, Plaintiff filed with this Court two proposed remedial plans, one of 

which this Court and Defendant had never seen, and he offered it as his lead proposal: “Proposal 

1.”  Dkt. 174.  Plaintiff stated that either of these plans would “correct” the purported Section 2 

violation but provided no analysis showing: (1) why 54.5%, and not 52% or 48%, was sufficient 

to remedy any purported violation; (2) why 60%, and not some other figure, was sufficient to 

remedy any purported violation; (3) that the proposed districts were drawn in a location where 

sufficient crossover and cohesion voting would occur; or (4) that the districts were drawn in a 

manner that would have led to more candidates of choice winning in the 2014 and 2016 at-large 

elections.  Id. at 7; Attached Declaration of Dr. Karen L. Owen (“Owen Decl.”) ¶¶ 26-27.  Dr. 

McBride opines that the minimum black-voting-age population needed for candidates of choice 

in Sumter County to have an opportunity to be elected is 44.1%.  Dkt. 174-1 at ¶ 11.1  Plaintiff 

concedes that the BVAP in an at-large election in Sumter County—north of 48%—is higher than 

                                                 
1 Dr. McBride opines that the minimum black-voting-age population needed in a majority-black “single-member 
district” for candidates of choice in Sumter County to have an opportunity to be elected is 44.1% “in District 5.”  
Dkt. 174-1 at ¶ 11.  His declaration attempts to hedge the finding by adding the phrases “single-member district” 
and “in District 5” but his qualifying loses its bite without any analysis—other than an “0 for 3” declarative 
statement—to show why this would not also be the minimum black-voting-age population needed in at-large 
elections.  Id.  Similarly, Dr. McBride limits this finding to District 5 but then asks this Court to find that any district 
drawn over this figure would provide candidates of choice an equal opportunity at election.  Id.   
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this floor.  Plaintiff’s Motion for Judicial Notice of Voter Registration Data, Dkt. 166 at 2.   Dr. 

McBride never performed any type of analysis to show that where his proposed districts are 

drawn captures the type of voters who will not coalesce to prevent a candidate of choice from 

winning.  Owen Decl. ¶ 26.  Plaintiff, instead, simply stated that Dr. McBride’s work 

“suggest[s]” that majority black districts “perform differently.”  Plaintiff’s Remedial Proposals, 

Dkt. 174.  Dr. McBride opines that the 2014 and 2016 at-large election returns are the most 

probative in this case.  1 Tr. 58:11-20; 105:3-24.  But Dr. McBride never analyzed the 

performance of his proposed plans using data from those election returns.   

On January 26, 2018, Defendant received from Plaintiff the shape files for Plaintiff’s 

proposed plans. That was all the information Defendant received, and Defendant had no 

opportunity to conduct discovery of any kind into the new plan. It remains unclear to Defendant, 

among other things, why a new “Proposal 1” was viewed as necessary, whether Plaintiff’s expert 

views “Proposal 1” as superior to Proposal 2 for any reason, or whether Plaintiff’s expert views 

Proposal 1 as offering anything different from Proposal 2 other than a different BVAP level (e.g., 

a better or different geographic territory for minority vote enhancement). Additionally, Plaintiff 

introduced an entirely new expert declaration on February 14, 2018, Dkt. 180-2, which 

Defendant has also not had the opportunity to vet through discovery. 

  In the face of this new evidence, Defendant sought from its expert witness, Dr. Karen 

Owen, an analysis of how these proposed plans would perform using the data deemed most 

probative by Plaintiff: the election returns from the 2014 and 2016 at-large elections.  Dkt. 176-1 

¶ 4, et seq.  Dr. Owen was the obvious choice for this task because she was already admitted as 

an expert in statistical methodology and political science in this case, and her analysis would 
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therefore (in Defendant’s view at the time and now) be admissible during the very tight time 

frame the Court set for the remedial phase—which did not allow for further discovery.  

As noted in the attached declaration by Dr. Owen, this type of analysis relies on data 

processing that Dr. Owen could have done by hand.  Owen Decl. ¶¶ 10-11.  But using a data 

processor and supporting software would provide faster and more reliable data output.  Owen 

Decl. ¶¶ 12, 14.  Dr. Owen understands how this data is processed, Owen Decl. ¶¶ 8, 9, 12, 13, 

and knows that the process will yield the same results every time it is applied because, among 

other things, it does not involve any subjective judgment of the data processor, Owen Decl. ¶ 12.  

Dr. Owen believed that relying on a data processor and supporting software was the best way to 

ensure efficient and accurate data output.  Owen Decl. ¶ 14.  She agreed with the use of Clark H. 

Bensen to apply a standard, well-accepted technique to collect and process the election return 

data and she agreed with the methodology he used.  Owen Decl. ¶ 14.   

Mr. Bensen is a seasoned data consultant with thirty-eight years of experience processing 

election data in the context of drawing electoral districts.  Attached Declaration of Clark H. 

Bensen (“Bensen Decl.”) ¶ 3.  Nearly every well-known expert in the area of redistricting—

including Gary King, the author of the textbook that Plaintiff’s counsel wielded in the Courtroom 

at trial (4 Tr. 57:13-19), and Bernie Grofman, the lead author of the article Dr. McBride relied on 

to guide his drawing of the remedial plans (Dkt. 174 at 8)—has relied on data output provided by 

Mr. Bensen.  Bensen Decl. ¶ 6.  Mr. Bensen has also assisted R. Keith Gaddie of the University 

of Oklahoma, Richard Engstrom of Duke University, Jonathan N. Katz of Caltech, Thomas 

Brunell of UT Dallas, Nolan McCarty of Princeton, and Trey Hood of UGA.  Id.  Mr. Bensen’s 

work has been for these and other expert witnesses in various redistricting cases around the 

country, including in Georgia, in Georgia v. Ashcroft and Larios v. Cox. Bensen Decl. ¶ 6.   
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In processing data in this case, Mr. Bensen applied a standard process to disaggregate 

voting data, namely, he used a GIS system, Maptitude, to calculate the percentage that the census 

block’s VAP is of the precinct’s VAP and then apply this percentage to the election results 

reported at the precinct level.  Bensen Decl. ¶ 14.  Mr. Bensen has used this process of 

disaggregation for numerous political scientists acting as expert witnesses.  Bensen Decl. ¶ 8.  

This is the same process used by Maptitude.  Bensen Decl. ¶ 11.  This is the same process used 

by Georgia in its public redistricting database.2  This is the same process used by the Public 

Mapping Project,3 a project funded by grants from the Alfred P. Sloan Foundation and the 

American Enterprise Institute, with Senior Fellows at the Brookings Institution acting as 

Principal Investigators, and a past president of the League of Women Voters on the Advisory 

Board.4  Simply put, this disaggregation method is standard protocol and is used by parties on all 

sides of redistricting litigation, their expert witnesses, the industry-standard district mapping 

software, and by State governments, including Georgia.  

This disaggregation process is a “neutral” allocation of the votes because it is a 

straightforward process of calculation that requires no judgment or assumptions from the data 

developer or programmer.  Bensen Decl. ¶ 15.  VAP is used as the population factor, and is 

accepted by analysts for such use, because it results from the latest federal census counts, and is 

objectively determined and not subject to subjective modeling by analysts.  Bensen Decl. ¶ 13.  

This objectively implemented, purely mathematical distribution of votes will overweight some 

cases and underweight others from the perspective of the analyst.   Bensen Decl. ¶ 27.  However, 

                                                 
2 See, e.g., http://www.publicmapping.org/resources/data#TOC-Disaggregation-of-Election-Data-to-Census-Blocks 
(explaining that Georgia’s public redistricting database apportions precinct level votes for each candidate “among 
census blocks according to the share of voting-age population of the block within each precinct.”). 
3 http://www.publicmapping.org/resources/data#TOC-Disaggregation-of-Election-Data-to-Census-Blocks 
(“Redistricting databases created for the Public Mapping Project use Method 3 . . . Apportion election results to 
census blocks based on the proportion of a census block's voting-age population relative to the VTD.”). 
4 http://www.publicmapping.org/about. 
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it generally has the advantage of minimizing disputes over dueling vote models from competing 

experts.  Id.  In all his experience, Mr. Bensen is unaware of any court rejecting this data 

allocation process; it is very widely used to support testifying expert witnesses in election cases.  

Id.  

Dr. Owen’s review and analysis work could begin once this data processing was 

complete.  Owen Decl. ¶ 15.  Her analysis included an examination of the proposed districts 

within the stated jurisdiction’s geography; a review and analysis of the resulting vote tallies in 

the proposed districts; and, finally, an analysis about which candidates are more likely to win in 

proposed districts to evaluate if these districts are likely to perform for the minority community’s 

preferred candidates.  Id.  Dr. Owen reviewed and analyzed these electoral results in each district 

to understand what raw vote numbers and/or percentage of the votes each candidate receives.  Id. 

She noted the number of candidates vying for an electoral seat as well as the composition of the 

district’s racial voting-age population.  Id. To determine if a district provides a greater 

opportunity for minority communities to elect their preferred candidate of choice, Dr. Owen 

analyzed the electoral results for candidates, specifically paying attention to the minority-

preferred candidate’s vote and the minority voting-age population in the district, to determine if 

there is sufficient and conclusive evidence that the preferred candidate will win or wins the 

district.  Id.  If the minority-preferred candidate garners the most votes in the district, then this 

may be some evidence that the minority community has an opportunity to elect its candidate of 

choice.  Id. But, it may not be sufficient and conclusive evidence if the votes earned are, say, just 

50 percent and plus one (1) vote.  Id. If the minority preferred candidate significantly wins the 

district, then Dr. Owen could conclude that the district has performed for that candidate allowing 

for greater opportunity.  Id. 
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Argument 

Plaintiff claims that Dr. Owen could not have performed the work of disaggregating vote 

data to the precinct level and, therefore, that work, as done by the non-testifying expert, Mr. 

Bensen, and attached to Dr. Owen’s declaration, is inadmissible hearsay pursuant to Federal Rule 

of Evidence 703, and Dr. Owen’s opinion should be stricken.  Dkt. 178 at 3.  But this very rule, 

Rule 703, deems Dr. Owen’s opinion, which is based on data that experts in her field would 

reasonably rely on, admissible.  Fed. R. Evid. 703 (“An expert may base an opinion on facts or 

data in the case that the expert has been made aware of or personally observed. If experts in the 

particular field would reasonably rely on those kinds of facts or data in forming an opinion on 

the subject, they need not be admissible for the opinion to be admitted.”).   We know that experts 

in Dr. Owen’s field reasonably, and regularly, rely on the type of data processed by Mr. Bensen.  

Bensen Decl. ¶ 30 (“I am unaware of any court rejecting this data allocation process. It is widely 

used to support testifying expert witnesses in election cases.”).  Plaintiff’s assertion that this data 

processing is somehow “inadmissible hearsay” is not only unfounded but, more importantly, it 

does not matter.  This data “need not be admissible for the opinion to be admitted.”  Fed. R. 

Evid. 703.   

Contrary to Plaintiff’s assertions, Dr. Owen could have performed the data processing 

work done by Mr. Bensen.  His work was ministerial in nature, applied a widely-used and well-

known standard protocol for processing election data, and Plaintiff is not, and was not, “in the 

dark” about how the data was processed.  Tellingly, Plaintiff did not cite a single case in support 

of his position to strike Dr. Owen’s testimony and a review of relevant facts and case law, as 

detailed herein, shows that his motion should be denied.5 

                                                 
5 Notably, none of these cases contemplated an ethics action against counsel for putting forth the 
challenged expert testimony. 
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A. Dr. Owen’s opinion was based on data upon which experts in her field 
reasonably, and regularly, rely. 

Dr. Owen’s opinion is admissible according to the very Rule Plaintiff wields against it, 

Rule 703.  Fed. R. Evid. 703 advisory committee’s note  (noting as admissible a doctor’s opinion 

based on an x-ray performed by an x-ray technician, noting that the doctor’s validation of that 

data is sufficient for admissibility and judicial purposes).  The Advisory Committee’s note to 

Rule 703 reiterates the point that “the rule is designed to broaden the basis for expert opinions . . 

. and to bring the judicial practices into line with the practice of the experts themselves when not 

in court.”  Id. (emphasis added).  That note stated: “[t]hus a physician in his own practice bases 

his diagnosis on information from numerous sources and of considerable variety, including 

statements by patients and relatives, reports and opinions from nurses, technicians and other 

doctors, hospital records, and X rays. Most of them are admissible in evidence, but only with the 

expenditure of substantial time in producing and examining various authenticating witnesses. 

The physician makes life-and-death decisions in reliance upon them. His validation, expertly 

performed and subject to cross-examination, ought to suffice for judicial purposes.”  Id.  Here, 

Dr. Owen’s validation of Mr. Bensen’s work, expertly performed, suffices for judicial purposes.  

Moreover, should this Court find liability against the County and deem a remedy necessary, Dr. 

Owen is available for full cross-examination on the subject.   

Plaintiff’s position conflates straightforward data processing with expert analysis.  

Plaintiff argues that “Dr. Owen’s declaration misleadingly suggests that she did the recompiled 

election analysis herself, we now know that she did not.” Dkt. 178 at 2.  Plaintiff’s counsel also 

argues that testimony Dr. Owen provided in her declaration, that “Table E summarizes results of 

my review and analysis,” “is false” and she knew that it was false at the time her declaration was 

offered.  Dkt. 178 at 2 n.2.  Plaintiff is wrong.  Processing election data for analysis, in this case 
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disaggregating and re-aggregating votes to different levels of geography, is not an analysis in and 

of itself.  Rather, it is a mathematical process applied to data, devoid of any potential alteration 

by subjective expert judgment, and not only capable of being replicated but by its very nature as 

an objective mathematical process it must produce consistent results.  Dr. Owen performed her 

analysis based on data processed by Mr. Bensen and nothing in Dr. Owen’s declaration suggests 

that anyone other than Dr. Owen performed that analysis. 

Expert witnesses are permitted to use assistants in formulating their expert opinions. 

Dura Automotive Sys. v. CTS Corp., 285 F.3d 609, 612 (7th Cir. 2002).  Rule 703 of the Federal 

Rules of Evidence is explicit that “the facts or data in the particular case upon which an expert 

bases an opinion or inference may be those perceived by or made known to the expert at or 

before the hearing. If of a type reasonably relied upon by experts in the particular field in 

forming opinions or inferences upon the subject, the facts or data need not be admissible in 

evidence in order for the opinion or inference to be admitted.”  Fed. R. Evid. 703. 

 Courts analyzing the line between work done by testifying experts and their assistants 

and the admissibility of the same have focused on the extent to which the assistant’s work 

required subjective input and judgment by the assistant.  Dura Automotive Sys., 285 F.3d at 613 

(“Analysis becomes more complicated if the assistants aren’t merely gofers or data gatherers but 

exercise professional judgment that is beyond the expert’s ken.”); Derrickson v. Circuit City 

Stores, Inc., 1999 WL 1456538 *7-8 (D. Md. 1999) (assistant wrote computer instructions and 

subjected data to various selection and weighting processes known only to the assistant); Lee 

Valley Tools, Ltd. v. Indus. Blade Co., 288 F.R.D. 254 (W.D.N.Y. 2013) (supporting exclusion 

of expert testimony where it relied on assumptions based on conclusory statements of the client 

rather than the expert’s independent evaluation).  These courts were concerned that the opposing 
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party could not properly cross-examine the testifying expert without first understanding how the 

assistant manipulated the data.  Derrickson, 1999 WL 1456538 *7.  In Derrickson, the Court 

noted that “this is not a case where the testifying expert relied on a single, discrete written report 

by a non-testifying expert.  If that were so, Plaintiffs would simply need to produce the non-

testifying expert’s report” and no discovery against the non-testifying expert would be necessary.  

Id.   

Here, of course, the data processing performed by Mr. Bensen was a straightforward 

application of a mathematical process and did not rely on any subjective input or judgment by 

Mr. Bensen.  Bensen Decl. ¶ 17; see also, id. at ¶¶ 7-16; Owen Decl. ¶¶ 12-13.  Nor did Mr. 

Bensen “exercise professional judgment that is beyond” Dr. Owen’s “ken” as her declaration 

makes clear that she knows how to process this data herself and she understands how software is 

used to process this data.  Owen Decl. ¶¶ 8-13.  Moreover, in this case, there is no risk that 

Plaintiff is somehow left in the dark about the way the election data was processed in order to 

disaggregate and re-aggregate the election results down to the precinct level and back up to the 

level of the proposed districts because Plaintiff has already conceded his expert knows this 

standard protocol and knows how it was applied in this case.  Dkt. 180 at 7; McBride Decl. ¶¶ 

12-13, Dkt. 180-1. 

Courts also have excluded expert testimony where the expert was not presented as, and 

was “demonstrably unqualified” to be, an expert on the subject opined and acted only as a 

conduit for the opinion of an unproduced expert.  Malletier v. Dooney & Bourke, Inc., 525 

F.Supp.2d 558, 664 (S.D.N.Y. 2007).  “It is true that experts are permitted to rely on opinions of 

other experts to the extent that they are of the type that would be reasonably relied upon by other 

experts in the field. Fed. R. Evid. 703. But in doing so, the expert witness must in the end be 
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giving his own opinion. He cannot simply be a conduit for the opinion of an unproduced expert.”  

Id.  Here, Mr. Bensen has provided no opinion, he only processed data.  It is Dr. Owen who 

provided the opinion, her opinion based on a review and analysis of the data output prepared by 

Mr. Bensen. 

B. Dr. Owen is trained to perform the data processing that supports her 
analysis. 

Plaintiff argues that Dr. Owen could not have completed her analysis without GIS 

software, that she does not have a “firm grasp of the assumptions and limitations inherent in this 

kind of analysis,” and that she is not qualified as an expert in “anything whatsoever to do with 

this analysis.”  Dkt. 178 at 2-3.  Dr. Owen’s declaration submitted herewith shows why Plaintiff 

is wrong.  The facts show that Dr. Owen could have performed this data processing work by 

hand, that she understands how Maptitude performs the process, and that she believes, in her 

expert opinion, that using data processing software to perform this task was the most efficient 

and accurate way to support her analysis. Owen Decl. ¶ 14.  The facts also show that her training 

and work as a political scientist, the same training and work that qualified her as an expert in this 

matter, qualify her to use past election results to determine the likely performance of a new 

proposed district. Owen Decl. ¶ 7.  More specifically, she has the expertise and skills to conduct 

each step of this process from data collection to the mathematical computation of evenly 

distributing and allocating votes cast to voting-age individuals in the census blocks and the 

summation and re-aggregation of these votes to the precincts within the new proposed districts.  

Owen Decl. ¶ 9; see also, ¶ 11.   

Dr. Owen is trained in mathematics, quantitative methodologies, social science 

methodologies, and discipline specific content knowledge to take something in the real world, 

collect corresponding data, perform mathematical computations, apply appropriate 
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methodologies, and analyze outcomes to offer reasoned judgments.  Owen Decl. ¶ 9.  In order to 

do so, she relies upon her understanding, knowledge, training, and expertise in voting and 

elections as well as methodology to analyze data output from electoral outcomes within districts 

to determine whether new proposed districts perform for minority communities to elect their 

candidates of choice.  Id.  For these reasons, the Federal Rules of Evidence dictate that Dr. 

Owen’s testimony is admissible and Plaintiff’s motion should be denied.  Fed. R. Evid. 702 

(providing that an expert witness may testify about her scientific, technical, or other specialized 

knowledge [if it] will help the trier of fact to understand the evidence or to determine a fact in 

issue); Fed. R. Evid. 703 advisory committee notes (guiding that the facts or data upon which 

expert opinions are based may be derived from “the presentation of data to the expert outside of 

court other than by [her] own perception”).   

C. Dr. Owen’s analysis relies on a standard protocol for disaggregating election 
data to census blocks and Plaintiff has all necessary information to replicate 
the process. 

Plaintiff complains that Dr. Owen’s declaration provided no information on how the 

results were disaggregated from the precinct-level results and recompiled into district-level 

results.  But, as Plaintiff concedes, the process used was clear from the data output 

accompanying Dr. Owen’s analysis.  Dkt. 180 at 7.  Moreover, this is the standard method for 

disaggregating votes to the precinct level, it is widely used and, importantly, understood by Dr. 

McBride.  This disaggregation process is a “neutral” allocation of the votes because it is a 

straightforward process of calculation that requires no judgment or assumptions from the data 

developer or programmer.  Bensen Decl. ¶ 15.  VAP is used as the population factor, and is 

accepted by analysts for such use, because it results from the latest federal census counts, and is 

objectively determined and not subject to subjective modeling by analysts.  Bensen Decl. ¶ 13.    
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Plaintiff complains that “this apples-to-oranges comparison is inappropriate here because 

the mathematical process of disaggregating election data from the precinct level down to the 

census-block level introduces error.”  Dkt. 180 at 5.  But this “error” in allocation is marginal, 

particularly as compared to the level and variety of errors in Plaintiff’s own racial bloc voting 

analysis.  Owen Decl.  ¶¶ 17, 24.  This type of disaggregation uses real, actual vote counts, not 

the estimation of votes required for Plaintiff’s racial bloc voting analysis, about which Dr. Owen 

has raised significant questions and concerns regarding reliability.  Owen Decl. ¶¶ 18-19, 22-24.  

Plaintiff asks this Court to forsake the former and rely on the latter.  McBride Decl. ¶ 19, Dkt. 

180-1 (opining that his flawed racial bloc voting analysis shows that a mathematical distribution 

of actual votes is “absurd”).  But Plaintiff’s process is built upon data samples and the 

assumptions of variables and estimates of those variables and their relationships, and 

Defendant’s process is based on actual votes.  Owen Decl. ¶¶ 18-19.  Plaintiff does not dispute 

that the application of this standard protocol produces the results Defendant shows it produces, 

instead Plaintiff disputes the conclusions drawn from the analysis of those results. 

Even if Dr. Owen had relied on an analysis done by Mr. Bensen, Courts have avoided the 

“harsh sanction” of exclusion and, instead, have allowed for further discovery against the 

testifying expert.  Derrickson at *8 (“Therefore, the court concludes that the appropriate remedy 

for Plaintiffs’ failure to turn over Dr. Medoff’s underlying analysis is to require disclosure and 

provide another opportunity to depose Dr. Medoff.”).  In Derrickson, unlike here, the Court 

found that Plaintiff’s testifying expert had relied on work done by an assistant who had written a 

series of computer instructions and applied various and subjective selection, aggregation and 

weighting processes to the data.  Here, Mr. Bensen applied a standard mathematical protocol, 

widely used in the industry, and automatically calculated by the same GIS system used by 
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Plaintiff’s expert, Maptitude, to process the election data.  Critical to the Derrickson court’s 

decision to order additional discovery was the fact that the expert’s assistant applied processes 

that Defendant could not readily determine by the data output.  Here, and for the reasons just 

described, Plaintiff knows exactly how the data was processed and therefore has not suffered the 

type of harm that concerned the Derrickson court.  See also, Dkt. 180 at 7 (conceding Plaintiff’s 

expert knows how the data was processed).  Plaintiff’s expert has all the information he needs to 

test the application of the disaggregation process, and counter Dr. Owen’s analysis.   

Even if Plaintiff called into question the soundness of the application of the 

disaggregation method, which he has not, exclusion is not appropriate.  In a case often cited for 

the issue of the role of non-testifying experts, Judge Posner noted that “[a]nalysis becomes more 

complicated if the assistants aren’t merely gofers or data gatherers but exercise professional 

judgment that is beyond the expert’s ken.”  Dura Auto. Sys., 285 F.3d at 613.  Not only did Mr. 

Bensen not exercise any professional judgment, Bensen Decl. ¶¶ 7-17; Owen Decl. ¶¶ 12-13, but 

the process he applied is not “beyond [Dr. Owen’s] ken.”  Owen Decl. ¶¶ 8-13.  Judge Posner 

noted that if the process were beyond the expert’s ken, and the soundness of the underlying 

expert judgment was at issue, the proper remedy would be discovery of the underlying expert not 

exclusion.  Dura Auto. Sys., 285 F.3d at 614 (addressing facts where the non-testifying expert 

modeled groundwater flow, and mapped a capture zone, which was “inherently not the most 

precise of scientific tools because one never possess complete geotechnical information” and was 

an “iterative process that requires the exercise of sound technical judgment” and “professional 

discretion”).   

D. Dr. McBride has identified no errors in how the data was processed. 

Dr. McBride does not question the mechanics of the neutral allocation process from a 

mathematical perspective but, instead, raises questions about “several key assumptions” made by 
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the process.  Bensen Decl. ¶¶ 25-27.  To address these assumptions, Dr. McBride suggests 

alternatives: first, to use more recent data estimates from the ACS instead of the census data, 

and, second, to use voter turnout data rather than VAP data.  Bensen Decl. ¶¶  26-27.  These 

alternatives have never been used in any of the numerous election, VRA and redistricting cases 

in which Mr. Bensen has participated.  Bensen Decl. ¶ 28.  There are reasons why Dr. McBride’s 

suggested approach is not used.  First, Dr. McBride raises the issue of the timeliness of the 

population factor used, i.e., VAP from the 2010 Census, suggesting that American Community 

Survey (ACS) estimates could be used instead.  McBride Decl. ¶  16, Dkt. 180-1.  When the 

election to be reviewed is between census counts, this so-called interpolation can be a useful 

technique to adjust for population shifts over the decade. Bensen Decl. ¶ 26.  However, using 

data from the ACS to replace a succeeding census as the end point for each census block is 

problematic because the ACS data is unavailable by census block because the data are not census 

counts but estimates from an ongoing survey.  Bensen Decl. ¶ 26.  In other words, there are no 

ACS census block population VAP or BVAP numbers.  Bensen Decl. ¶ 23.  Second, Dr. 

McBride questions the use of a neutral allocation because it does not consider turnout 

differentials and he opines that this “could have been addressed…by using voter turnout to 

allocate votes.”  McBride Decl. ¶  17, Dkt. 180-1.  But using voter turnout data, even when 

available for some breakouts of race and ethnic categories, is problematic because each voter 

address would need to be geocoded to determine the appropriate census block and geocoding 

itself has several steps that reduce the reliability of the block assignment, especially in rural 

areas.  Bensen Decl. ¶ 24.  The burden is on Plaintiff to present such information or analysis. 

Case 1:14-cv-00042-WLS   Document 183   Filed 02/24/18   Page 16 of 18



17 

E. Additional discovery is unnecessary but welcome. 

Plaintiff has failed to show this Court why either of his proposed remedial plans would 

correct any Section 2 violation.  This failure, in and of itself, is proof that no violation can be 

found, and no remedy, or related discovery, is necessary.     

If the Court deems additional discovery necessary, Plaintiff’s one-sided proposal in his 

motion is untenable as both parties are entitled to discovery.  If a remedy is deemed necessary, 

Defendant, and this Court, would be entitled to discovery of Plaintiff’s proposed remedial plans, 

one of which—the leading proposal—was proposed for the first time only after the submission of 

post-trail briefing without any supporting analysis.     

As for discovery of Defendant and its expert witness, Dr. Owen is prepared to testify 

about her work during this remedial phase.  Similarly, though discovery against Mr. Bensen is 

not required by the facts, case law, or Federal Rules of Evidence 702 and 703, Defendant is 

prepared to offer him for whatever discovery the Court deems appropriate.  Indeed, the Court 

might benefit from the testimony of such a seasoned professional. 

 

Submitted by: 
 

s/ Katherine L. McKnight______ 
E. Mark Braden (pro hac vice) 
Katherine L. McKnight (pro hac vice) 
Richard B. Raile (pro hac vice) 
BAKER HOSTETLER LLP 
1050 Connecticut Avenue NW 
Washington, DC 20036 
(202) 861-1500 

ATTORNEYS FOR DEFENDANT SUMTER 
COUNTY BOARD OF ELECTIONS AND 
REGISTRATION 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on this 24th day of February, 2018 the foregoing was filed and 
served pursuant to the Court’s electronic filing procedures using the Court’s CM/ECF system. 
 

s/ Katherine L. McKnight______ 
E. Mark Braden (pro hac vice) 
Katherine L. McKnight (pro hac vice) 
Richard B. Raile (pro hac vice) 
BAKER HOSTETLER LLP 
1050 Connecticut Avenue NW 
Washington, DC 20036 
(202) 861-1500 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

ALBANY DIVISION 
 

MATHIS KEARSE WRIGHT, JR., 
 
 Plaintiff, 
 
v. 
 
SUMTER COUNTY BOARD OF 
ELECTIONS AND REGISTRATION, 
 
 Defendant. 
 

 
 
 
 
CIVIL ACTION NO. 1:14-CV-42 (WLS) 
 
 

 
DECLARATION OF DR. KAREN L. OWEN 

 
1. My name is Karen L. Owen and I am over the age of 18 and competent to testify.   I have 

been admitted as an expert in this matter and my qualifications have been established and 

are on record in this case. 

 

2. I offer this declaration in response to Plaintiff’s Emergency Motion to Strike Or, In The 

Alternative, For Leave To Conduct Limited Discovery (Dkt. 178), and Plaintiff’s Reply 

To The Defendant’s Response To The Plaintiff’s Remedial Proposals (Dkt. 180), and in 

support of Defendant’s Response to the Plaintiff’s Remedial Proposals (Dkt. 176) and 

Defendant’s Opposition to Plaintiff’s Motion to Strike (filed herewith).  

 

3. I have been asked by counsel for Sumter County, Georgia to describe the elections 

analysis used in evaluating Plaintiff’s Remedial Proposals as well as render my opinion 

concerning Plaintiff’s proposals and his expert’s analysis. 

 

4. Plaintiff has offered a proposed remedy for the electoral districting scheme for the 

Sumter County Board of Education.  Plaintiff has provided two proposals (i.e. Proposal 1 

and Proposal 2) with seven single-member districts for the Sumter County Board of 

Education which purport to provide better opportunity for the African American 

community in Sumter County to elect their preferred candidates of choice.   
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5. In my previous declaration submitted to the Court on February 5, 2018, I offered analyses 

and drew the conclusion “that neither of Plaintiff’s remedial proposals provide the 

African American community in Sumter County a greater opportunity to elect their 

preferred candidates of choice.”  Declaration of Dr. Karen L. Owen, Ex. A to 

Defendant’s Response to Plaintiff’s Remedial Proposals, Dkt. 176-1, ¶26.  

 

6. In his Emergency Motion To Strike Or, In The Alternative, For Leave To Conduct 

Limited Discovery, Dkt. 178, Plaintiff’s counsel stated that “Although Dr. Owen’s 

declaration misleadingly suggests that she did the recompiled election analysis herself, 

we now know that she did not.”  Dkt. 178 at 2.  Plaintiff’s counsel also stated that 

testimony I provided in my Declaration, that “Table E summarizes results of my review 

and analysis,” “is false” and I knew that it was false at the time my declaration was 

offered.  Dkt. 178 at 2 n.2.  These statements are wrong.  Plaintiff’s counsel confuses 

performing an analysis with the data processing that supports it.  The neutral application 

of a mathematical process, such as the mathematical process used to disaggregate 

election results from the precinct to the census block level, is part of the data processing 

effort that supports elections analyses.  I provide this declaration to, among other things, 

clarify these matters for the Court.  I will provide a description of the analyses performed 

by social scientists like myself to assess how a new proposed district would perform 

using past election results. I will also describe how the disaggregation process is applied 

to data, by hand or by computer software, in order to inform such an analysis.  I also 

provide this declaration to respond to specific points raised in Dr. McBride’s declaration 

attached to Plaintiff’s Reply To The Defendant’s Response To The Plaintiff’s Remedial 

Proposals (Dkt. 180-1). 

 

7. As a political scientist I am trained to use past election results to determine the likely 

performance of a new proposed district.  For example, in order to know if new proposed 

districts provide a remedy for the minority community, I can examine and analyze data to 

determine whether these district plans provide a better opportunity for minority 
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communities to elect their preferred candidate of choice; in other words, whether these 

districts give minority-preferred candidates the opportunity to be elected.   

 

Data Processing that Supports Elections Analyses 

 

8. The analysis used to reach conclusions of whether or not proposed districts perform and 

provide greater opportunities for minority candidates relies on specific steps of data 

collection and processing.  Namely, (1) the collection of past electoral results from 

probative elections, (2) an overlay of the proposed map of districts onto precincts and the 

determination of census blocks within those precincts, (3) the identification of the voting-

age population within the census blocks, (4) the mathematical disaggregation of past 

electoral results from precincts to a lower level of geography, the census block, and (5) 

then the re-aggregation of votes into these new proposed districts.  Only after these steps 

are taken can the analysis begin.   

 

9. As a political scientist, I have the expertise and skills to conduct each step of this process 

from data collection to the mathematical computation of evenly distributing and 

allocating votes cast to voting-age individuals in the census blocks and the re-aggregation 

and summation of these votes to the precincts within the new proposed districts. Political 

scientists like myself are trained in mathematics, quantitative methodologies, social 

science methodologies, and discipline specific content knowledge to take something in 

the real world, collect corresponding data, perform mathematical computations, apply 

appropriate methodologies, and analyze outcomes to offer reasoned judgments. I rely 

upon my understanding, knowledge, training, and expertise in voting and elections as 

well as methodology to analyze data output from electoral outcomes within districts to 

determine whether new proposed districts perform for minority communities to elect their 

candidates of choice.    

  

10. One option for conducting this data collection and processing is to conduct this 

disaggregation and re-aggregation by hand, without the aid of a data processing system.  

In such an exercise, first I would: 
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a. Review the proposed district maps and assess where the geographic boundaries 

are for the districts.  

b. Determine what voting districts or precincts are located within the proposed 

districts.  

c. Assess and determine if precincts are contained wholly within a proposed district 

or if there are precincts split between districts.   

d. Next, I would collect electoral data from previous, probative elections.  

e. Election results are reported at the precinct level so I would collect these data in 

order to allocate votes cast for candidates in elections to the appropriate new 

proposed district in order to analyze how that district would perform.  If precincts 

are whole within proposed districts, then I would add up the vote totals for 

candidates in the precincts within the new district to see how the district would 

have voted in the election.   

f. However, I would make note of split precincts and account for how much of the 

precinct aligns in the new district in order to distribute votes accordingly.  If split 

precincts are present in the new districts, then I would ascertain what census 

blocks make up the precincts and figure out the number of voting-age individuals 

in those respective census blocks.  I would disaggregate the votes at the precinct 

level and allocate those votes assuming the precinct voted the same way across its 

geography.  For example, a precinct may have 1,000 people, and ten (10) census 

blocks.  I would evenly distribute 100 people per census block.  For electoral 

analysis, if there are 1,000 voters in a precinct who cast ballots, and based on 

these election results I see that 600 votes went to Candidate A and 400 votes went 

to Candidate B, then I disaggregate these votes via the voting-age population in 

the census blocks.  In a census block with 100 people, the automated 

mathematical allocation of votes is 60 people voted for Candidate A and 40 

people voted for Candidate B.  For purposes of this example, experts, including 

myself, make the assumption that all persons of voting age in the precinct voted, 

and a weighted proportion of the total number of votes in a precinct is neutrally 

allocated to the census block. Then, I would evenly distribute or allocate votes 
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across the census blocks so that it appears that each census block voted as the 

precinct voted.   

g. Then, using a calculator, I would total or sum the votes of census blocks which 

comprise the precincts that are included in the new plan’s districts.  This is the 

mathematical process of re-aggregating these votes to the district level or 

reconstituting the electoral results for the new districts.   

h. Finally, I would analyze how the new districts within the proposed plan would 

vote based on the distribution of votes, and I would review and analyze the 

electoral outcomes to make a reasoned judgment on the proposal’s performance.    

 

11.  As a social scientist, I am trained in data collection, data preparation, data processing,  

how to apply various methodologies, and how to analyze outcomes from these 

methodological tests.   

 

12. Another option to perform this data collection and processing is to rely on GIS software 

such as Maptitude, to complete the task of disaggregation and re-aggregation in a fraction 

of the time without introducing potential transcription and other errors into the process.  

Experts tend to rely on a geographical information system in order to complete in a 

timely and efficient manner this data processing, the mathematical aggregation and 

accounting of votes per the prescribed geographical boundaries.  Simply put, the 

mathematical process conducted by the GIS system saves time, minimizes mistakes, and 

ensures accuracy.  More critically, it will yield the same results every time the data is 

processed because, among other things, it does not involve any subjective judgment of 

the data processor.  

 

13. The following describes how a geographical information system software package like 

Maptitude would be used to process electoral data as a more efficient and reliable 

substitute for the hand processing described above in ¶ 10:   

 

a. First, a data processor loads the shape file of the proposed plan into Maptitude.  

The shape file provides the new proposed districts which incorporate a county’s 
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or state’s geography and boundary data for electoral districts.  Maptitude reads 

different layers of data for distinctive and defined geography.  Maptitude reads 

population data at different layers of geography.  For example, the software can 

read population data for the United States, the fifty states, and even more granular 

to a county and its precincts and census blocks.  Maptitude reads the shape file 

including the geographic boundaries and identifies voting districts (e.g. precincts 

in Sumter County) and the census blocks within these voting districts or precincts. 

Maptitude can be loaded with the voting-age population in census blocks and can 

be used to aggregate automatically these voters within census blocks upward to 

another geographical level such as the precinct level and district level.  In 

addition, other data such as elections results per county and precincts can be 

incorporated into Maptitude because these data are geographically bound. 

Maptitude contains these key data components and provides the systematic tools 

to support research analyses. 

 

b. Second, once the shape file of the proposed plans is loaded into Maptitude, the 

system helps determine where the districts align and which voting districts or 

precincts of the county fall into these proposed districts.  Election results that 

include total votes cast for candidates per precinct are available, and these data 

show how many people voted in each precinct and in each election.  Experts 

cannot rely on this precinct electoral data alone to show how candidates perform 

in new districts because the new proposed districts can include different precincts 

or split precincts.  Therefore, the mathematical process of disaggregation and re-

aggregation, detailed above in ¶ 10(f), is computed by Maptitude to account for 

precinct variations in the new proposed districts and to estimate how votes are 

distributed and allocated when they were not tabulated at the district level.   

 

c. Third, a GIS program can impose the new district map over these census blocks 

and voting districts (e.g. precincts) and produce the basic mathematical numbers 

of the votes cast per geographical unit. The program evenly distributes votes 

across the census blocks so that there is neutral allocation and it appears that each 
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census block voted as the precinct voted.  Using the data output generated from 

the GIS program, I would sum the votes of census blocks which comprise the 

precincts included in the new proposed districts.  This is the reaggregation of the 

electoral results for the new proposed districts.  I would then analyze how the new 

proposed districts would vote based on the calculation of the distribution of votes.  

I would review and analyze these electoral outcomes to make a reasoned 

judgment on the proposed districts’ performance in the proposed plan.  

 

14. In lieu of asking me to conduct this disaggregation process using hand calculations, 

Defendant hired a non-testifying expert, Clark H. Bensen, to use a GIS system to collect 

and process the election data to support my elections analyses.  I agreed with this 

decision considering the timeframe allotted for my review of Plaintiff’s proposed plans, 

and the increased efficiency and accuracy of using a GIS system to conduct this data 

collection and processing.  Mr. Bensen utilized and applied a standard, well-accepted 

technique to collect and process this data, and I agreed with the methodology he used.   

 

Elections Analyses 

 

15. After the data collection and processing was completed, my analysis of the data output 

could begin.  This analysis included an examination of the proposed districts within the 

stated jurisdiction’s geography; a review and analysis of the resulting vote tallies in the 

proposed districts; and, finally, an analysis about which candidates are more likely to win 

in proposed districts to evaluate if these districts are likely to perform for the minority 

community’s preferred candidates.  I reviewed and analyzed these electoral results in 

each district to understand what raw vote numbers and/or percentage of the votes each 

candidate receives.  I noted the number of candidates vying for an electoral seat as well 

as the composition of the district’s racial voting-age population.  To determine if a 

district provides a greater opportunity for minority communities to elect their preferred 

candidate of choice, I analyzed the electoral results for candidates, specifically paying 

attention to the minority-preferred candidate’s vote and the minority voting-age 

population in the district, to determine if there is sufficient and conclusive evidence that 
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the preferred candidate will win or wins the district.  If the minority-preferred candidate 

garners the most votes in the district, then this may be some evidence that the minority 

community has an opportunity to elect its candidate of choice.  But, it may not be 

sufficient and conclusive evidence if the votes earned are, say, just 50 percent and plus 

one (1) vote.  If the minority preferred candidate significantly wins the district, then I can 

conclude that the district has performed for that candidate allowing for greater 

opportunity.   

16. In this case, Mr. Bensen provided me the data output from the elections re-aggregation 

and, based upon my political science knowledge, experience, and skills, I performed the 

analyses described in ¶ 15 to analyze the election results per each of the Plaintiff’s 

Proposed Remedial Plans for seven new single-member districts in Sumter County.  I 

provided in my recent declaration the tables of election results that supported this 

analysis and the summary of my conclusions.  Declaration of Dr. Karen L. Owen, Ex. A 

to Defendant’s Response to Plaintiff’s Remedial Proposals, Dkt 176-1. 

 

Limitations of Data Processing and Statistical Modeling 

 

17. Because we cannot break the secret ballot and know exactly how voters voted, we must 

make certain assumptions about the allocation of votes from past elections in new 

proposed districts including the assumption identified in ¶ 10(f).  Because of these 

assumptions, we may introduce some marginal error into the analysis.  Experts reviewing 

and analyzing data output in this type of elections analysis must recognize that a small 

vote win or even a small percentage might not demonstrate sufficient and conclusive 

evidence of a minority’s preferred candidate’s success and the successful performance of 

a district.  We cannot predict with absolute certainty how a district will perform and elect 

candidates.  Real world electoral politics is complicated, and we seek to understand and 

estimate based upon historical trends, prior electoral results, and proposed changes to 

voting districts within geographic boundaries how voters select candidates.   

 

18. This disaggregation process based upon a mathematical process is exact or, in other 

words, deterministic. Experts in political science and data analytics use real, actual 
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numbers – the total votes cast in previous elections at the voting district level – to 

reconstitute how new districts may perform in elections.  These real, actual votes are 

disaggregated from precincts and re-aggregated to a new district level and are not 

estimations of votes casts.  It is through mathematical computation and arithmetic that 

votes are totaled in districts. The process is deterministic meaning, sums and/or totals of 

votes are the same result or outcome from a given origin, the precinct level total votes 

cast, even though the reconstitution is built upon assumptions of voters and geography.   

 

19. This disaggregation process is not comparable to statistical modeling, such as ecological 

inference, which predicts a distribution of possible outcomes with disturbance or error 

terms for voter preferences.  In statistical models, experts select variables of interest to 

estimate or predict statistical relationships, meaning the researcher knows the value of an 

independent variable and uses a model to estimate a value for the dependent variable, but 

the estimate is not exact.  The statistical models are built upon data samples and the 

assumptions of variables and estimates of those variables and their relationships. The 

statistical output or results from these models are distributions of possible outcomes from 

the sample; they represent estimates of the true population’s relationship and parameter. 

 

Plaintiff’s unreliable and inconclusive evidence to support a Section 2 claim. 

 

20. Plaintiff alleges that Sumter County’s “current election plan’s two at-large seats and high 

concentration of African American voters in two of the plan’s five districts dilute 

African-American voting strength in violation of Section 2 of the Voting Rights Act of 

1965, as amended, 52 U.S.C.§ 10301.”  Plaintiff’s Remedial proposals, Dkt. 174, p. 1.  

Plaintiff has offered plans of newly drawn BOE districts to remedy this violation.   

 

21. In these cases, experts are tasked to describe and evaluate socio-economic indicators of 

the jurisdiction’s population as well as analyze electoral data to determine whether there 

is racial polarized voting and whether proposed remedial plans perform and provide the 

minority community an opportunity to elect its preferred candidates of choice.  We are 

asked to construct and reconstruct elections analyses and render opinions on how voters 
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in a said jurisdiction will prefer candidates, will vote, and ultimately decide electoral 

outcomes.  Yet, we cannot open voters’ ballots and see their exact preferences.  And, as I 

noted in my previous reports, “Elections held with the secret ballot provide only election 

returns or the total votes cast from precincts and do not offer specific data on which 

voters have the same or different candidate preferences.  Thus, experts must rely on 

statistical techniques to estimate racial voting patterns of individuals from aggregate 

election returns.”  Expert Report of Karen L. Owen, p. 3.  In addition, experts must rely 

on mathematical processes in order to perform elections analyses in determining district’s 

performance and electoral opportunity, and we estimate once again how votes are 

distributed and allocated in new proposed districts when the data we have is total votes 

cast at a precinct level.  This work, based on assumptions, provides reasonable guesses at 

what voters prefer and how districting schemes will perform.  

 

22. Plaintiff has asked the Court to make determinations about Sumter County’s electoral 

plans based upon expert analyses which are statistical estimations of voter preferences 

and racial polarization of electoral contests, and these are predictions of possible 

outcomes.  Plaintiff’s expert, Dr. McBride, has completed several analyses, including 

racial bloc voting and an elections-approach application based on “the basic conceptual 

framework set out in Bernard Grofman, Lisa Handley, and David Lublin” law review 

article.  Supplemental Expert Report of Dr. Frederick G. McBride, pp. 21-22.  However, I 

have raised several questions and significant concerns regarding the reliability of Dr. 

McBride’s statistical analyses and the conclusions he draws from these. Expert Report of 

Karen L. Owen; Supplemental Expert Report of Karen L. Owen; Trial Transcript, Day 3, 

pp. 121-224; Trial Transcript, Day 4, pp. 5-123. 

 

23. Plaintiff’s expert, Dr. McBride, contends Defendant’s recompiled elections analysis 

“makes several key assumptions, none of which is likely to be true,” Declaration of 

Frederick G. McBride, Dkt. 180-1, ¶ 15, and because of this, the analysis contains errors, 

somehow making it flawed and unreliable.  Dr. McBride attempts to address these 

assumptions and errors while continuing to rely upon his racial bloc voting analysis of 

previous reports to refute the findings of Defendant’s elections analyses.  Dr. McBride 
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states, “Given that Pless won an estimated 96.7% of the African American vote in that 

election (according to my racial bloc voting analysis), it makes no sense to assign 

Busman almost 4 votes to Pless’ 2 in this block.”  Id. at ¶ 19.  Dr. McBride relies on his 

EI estimate of African American support for candidate Pless above 96% in the 2014 at-

large election from his supplemental report.  Yet in his original racial polarized voting 

analysis, he provides EI (King) estimates for Pless’s support from African Americans at 

72.9% and candidate Busman received an estimated 27.6% of the African American 

community’s vote.   

 

24. Dr. McBride’s numbers for this 2014 race between candidates Busman and Pless 

significantly changed between reports.  I testified in my reports and at trial that these 

inconsistencies raise concerns about the reliability of the estimates and what conclusions 

are therefore determined based upon these numbers.  DTX 4 (Expert Report of Karen L. 

Owen); DTX 5 (Supplemental Expert Report of Karen L. Owen); 3 Tr. 173:10-175:11.  

Reporting these inconsistencies in estimations for voter preferences questions reliability, 

but also, it demonstrates that there may not be solid political cohesion among the African 

American community.  We know that Candidate Busman received support from African 

American voters and we cannot rely on Dr. McBride’s racial bloc voting analysis to draw 

conclusions about political or voting cohesion among the African American community 

in Sumter County.  My elections analysis relied on something more reliable than Dr. 

McBride’s statistical estimates; it relied on actual numbers (votes reported) and the 

neutral allocation and equal distribution of votes among the census blocks.  

 

25. Plaintiff also contends that Defendant’ elections analysis and methodology at examining 

the proposed districts’ performance underestimates black support and the differences of 

majority black districts.  Plaintiff states “Dr. McBride determined that the black voting-

age population needed in a district for a black candidate to win at least 50 percent of the 

vote in past elections under House Bill 836 has ranged from 44.1 percent in majority-

black District 5 to 77.8 percent in majority-white District 2. (PX 6 at 000146-47.)  These 

results suggest that majority-black districts perform differently for black candidates than 

majority-white districts do.  Although estimates of minority cohesion for black candidates 
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are consistent across all districts, the majority-white districts saw lower white crossover, 

higher white turnout, and lower black turnout than the majority-black districts did. (PX 6 

at 000147.)”  Plaintiff’s Remedial Proposals, Dkt. 174, p. 8.   

 

26. In paragraphs 24 and 25 of my recent declaration, I reported that Dr. McBride had not 

provided any analysis or explanation about what is suggested by these results nor did he 

take into account where the proposed districts are drawn and which voters are included in 

those districts.  Why are the percentages for black voting-age population reported for a 

performing district such a large range from 44.1% to 77.8%?  In such a small 

geographical jurisdiction as a county, could we not provide more analyses to drill down 

into this 30-point variable range?  If African American candidates won at 44.1% BVAP 

in past elections, then based upon Plaintiff’s analysis and suggested percentage range, 

then African Americans would have the opportunity and ability to elect their candidates 

of choice at 48.1% BVAP.  Therefore, Sumter County’s African American community 

could elect candidates of choice at 48.1%, 54% or 60% BVAP.  However, Plaintiff has 

not provided the analysis which could determine with more precision what the minority 

voting-age population is in a performing district for the Sumter County BOE.  Plaintiff 

has also not provided analysis or explanation as to where and why districts are drawn as 

they are in the Remedial Proposals. 

 

27. Plaintiff’s statistical analysis which includes the racial polarized voting (RPV) analysis 

provides estimates (e.g. possible outcomes) of voter preferences, and these results contain 

inconsistencies and changes that call into question their reliability.  Moreover, Plaintiff 

relies on this RPV analysis for political cohesion scores to use in the elections-application 

approach for district performance.  Plaintiff and his expert have not provided a detailed 

elections analysis which examines past electoral results in his new proposed districts to 

determine their performance for minorities to elect their preferred candidates of choice.  

Nor has Plaintiff determined at what percentage or level the minority voting age 

population is needed in districts.  We cannot reliably determine the political cohesiveness 

of Sumter County’s minority community, nor if contests are racially polarized, nor if new 

proposed districts will provide an opportunity for minority-preferred candidates to be 
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elected.  Looking at the entirety of these analyses, Plaintiff’s analysis does not provide 

conclusive evidence for a vote dilution claim and remedial plan.  

 

28. Based upon my review and analyses of the reports and plans, I do not believe the 

Plaintiff’s remedial proposals provide greater opportunity for Sumter County’s African 

American community to elect its preferred candidates of choice.  I find Plaintiff fails to 

provide sufficient analysis and explanation regarding his results and conclusions on the 

performance of majority-black districts and the minority voters in Sumter County.  

Declaration of Dr. Karen L. Owen, Ex. A to Defendant’s Response to Plaintiff’s 

Remedial Proposals, Dkt. 176-1. 
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DECLARATION OF CLARK H. BENSEN 

1. I am over  the age of eighteen  (18) years and  suffer under no  legal disabilities.  I give  this 

Declaration of my own free will and based upon my personal knowledge. 

2. Attached is a curriculum vitae that summarizes my experience, publications, and cases of the 

past few decades. 

3. I am a consulting data analyst. My company’s name is POLIDATA, LLC, operating as POLIDATA® 

Political Data Analysis. Since the 1990 reapportionment cycle, POLIDATA has had redistricting 

clients across the country, from small states such as Vermont to large states such as California. 

My  general  client  list  also  includes  national  political  and  publishing  entities.  I  have  been 

involved with redistricting data and legal issues since at least the redistricting cycle following 

the 1980 Census.  I have developed political and  census databases  for every  state.  I have 

spoken at national conferences on redistricting matters and my work is used by national and 

regional media organizations. 

4. My clients include stakeholders in the redistricting process. My work for them relates to the 

development and/or analysis of the data related to the redistricting process.  

5. For the cycles following the 2000 and 2010 Censuses the specialized software package used 

for such work has been Maptitude for Redistricting produced by the Caliper Corporation of 

Newton,  Massachusetts.  By  virtue  of  this  work  before,  during,  and  after  the  actual 

redistricting process I have gained substantial knowledge and experience in this software. 

6. My work has involved providing data to numerous political scientists including Gary King of 

Harvard, Bernie Grofman of UC Irvine, R. Keith Gaddie of the University of Oklahoma, Richard 

Engstrom of Duke University, Jonathan N. Katz of Caltech, Thomas Brunell of UT Dallas, Nolan 

McCarty of Princeton, and Trey Hood of UGA.  This has been done for these and other expert 

witnesses for various VRA, racial and partisan redistricting cases around the country, including 

in Georgia, Georgia v. Ashcroft and Larios v. Cox. 

7. In this case, I was asked by counsel to prepare a dataset for Dr. Karen Owen that would allow 

her to assess recent  local elections  in Sumter County for the plaintiff’s  latest proposals for 

remedial plans. 

8. To process information relating to the proposed plans I loaded the plan geography (via the 

supplied shape files) into Maptitude. I then compared the plans with the precinct geography 

to  compare  the degree  to which  the plans  followed precinct boundaries by  counting  the 

different ballot types, i.e., a mix of precinct and districts.  

9. Aside from the problems that would be presented to election administrators, numerous ballot 

types that do not correspond well with the count of precincts are an indication that a review 

of elections results for a proposed plan need some data development work. There were 35 

ballot  types  for  the  first proposed plan and 33  for  the  second plan which means  that on 

average each proposed district had portions of about 5 precincts. Because of the numerous 

ballot types I needed to distribute the votes from the precincts to the census blocks. 

10. To undertake this distribution I used a standard process that I have used in numerous previous 

cases for political scientists acting as expert witnesses.   This process takes the results from 
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previous elections, which are reported by precinct, and disaggregates them from the precinct 

to the census block.  

11. Most redistricting datasets use the census block as the lowest geographical level.  Variables 

included in the dataset at the block level are automatically aggregated whenever a district, or 

a full plan, is being reviewed.  

12. A review of a proposed district or plan frequently includes an evaluation of election results 

for system‐wide offices disaggregated to the block and re‐aggregated by district through this 

method. This enables the expert to assess the relevant factors relating to election results for 

any proposed district or plan in the same manner as they would for demographic factors that 

are also available for the census blocks. 

13. This method of disaggregation of the results to the census block level is consistent with the 

process  used  in  the Maptitude  GIS  software,  i.e.,  using  a  census  population  factor  as  a 

proportion  of  the  overall  precinct.  Maptitude  for  Redisricting  is  the  most  widely  used 

redistricting software. 

14. Because voting age population (VAP) is provided by the census block to all states as a part of 

the Public Law 94‐171 redistricting datasets from the Census Bureau, it is readily available and 

forms the basis for almost every redistricting dataset that uses GIS software. 

15. The purpose of using VAP as the population factor is that this is a factor that results from the 

latest federal census counts.  It is accepted for such uses by analysts because it is objectively 

determined and not subject to subjective modeling by analysts. 

16. The mathematical aspect of the disaggregation process is to simply calculate the percentage 

that the census block’s VAP  is of the precinct’s VAP and then apply this percentage to the 

election results reported at the precinct level. 

17. The disaggregation process is thus a straightforward process of calculation that requires no 

judgment or assumptions from the data developer or programmer. 

18. I disaggregated  the  election  results using  this method  and  supplied Dr. Owen with  three 

datasets: one with a record for each precinct, one with a record for each census block, and 

one with a record for each proposed district in each of two proposed plans. 

19. These three datasets included everything that Dr. Owen needed to undertake the calculations 

on her own for the 2014 and 2016 elections for the at‐large positions. 

20. The only part of the process that Dr. Owen could not easily do on her own was to assign each 

of  the  nearly  1,500  census  blocks  to  the  appropriate  precinct  as  this  process  is  greatly 

facilitated  through the use of GIS software such as Maptitude for Redistricting. 

21. Using  the precinct  shape  file  that was  received  from  local officials  in Sumter County  into 

Maptitude I compared the boundaries with the 2010 Census version of the precinct, known 

as the Voting District (VTD). 

22. For  the 2010 Census  there were 11 VTDs, while  for  the 2017 precinct  file  there were 12 

precincts.  I compared  the boundaries and  there were only a  few differences. Most of  the 

differences appeared to be minor adjustments to the boundaries due to geographic alignment 

problems or were unassigned blocks.  

23. I subsequently reviewed these differences in more detail and found that there are indeed only 

a few populated census blocks that differ between the 2010 VTDs and the 2017 precincts. 

These blocks have a combined total of 27 persons of voting age.  

Case 1:14-cv-00042-WLS   Document 183-2   Filed 02/24/18   Page 2 of 20



Declaration of Clark H. Bensen, Wright vs. Sumter County, February 22, 2018, Page 3 

24. The reason there was one more precinct than VTD was because DeSoto had been separated 

from Leslie. As it appeared that DeSoto and Leslie were combined for reporting the results of 

the 2014 and 2016 elections at  issue and because DeSoto  is wholly surrounded by Leslie  I 

simply treated the two as a combination precinct for the purpose of the disaggregation. 

25. Plaintiff’s  expert Dr. McBride  does  not  question  the mechanics  of  the  neutral  allocation 

process  from a mathematical perspective but does  raise questions about  the “several key 

assumptions” for the process.  

26. Dr. McBride raises the issue of the timeliness of the population factor used, i.e., VAP from the 

2010 Census. When the election to be reviewed is between census counts, interpolation can 

be a useful technique to adjust for population shifts over the decade. However, using data 

from the American Community Survey (ACS) to replace a succeeding census as the end point 

for each census block is very problematic: the ACS is unavailable by census block because the 

data are not census counts but estimates from an ongoing survey.  Simply put, there is no ACS 

census block population number.  

27. Dr. McBride also questions the use of a neutral allocation because it does not consider turnout 

differentials and he opines that this “could have been addressed…by using voter turnout to 

allocate votes”. The use of voter turnout data, even when available for some breakouts of 

race  and  ethnic  categories,  is problematic  as well:  each  voter  address would need  to be 

geocoded to determine the appropriate census block and geocoding itself has several steps 

that reduce the reliability of the block assignment, especially in rural areas or location near a 

political subdivision boundary. 

28. In none of the numerous election, VRA and redistricting cases, in which I have participated, 

has the suggested approach from Dr. McBride been used by any expert witness.  

29. The important consideration for disaggregation from a precinct to a census block is to have a 

number by  census block  that  is  reliable and  readily available.  In most  situations  it  is only 

information from a census count that meets these criteria and in most situations the use of 

VAP has been the factor of choice. By disaggregating the data from each individual precinct 

into its component census blocks this process distributes the votes at the lowest level possible 

to facilitate plan review by aggregation to higher levels. 

30. An objectively implemented purely mathematical distribution of votes will overweight some 

cases  and  underweight  others  from  the  perspective  of  the  analyst.  However,  in  most 

situations differences in approach to allocation options will be limited to those areas where 

the  election  results  indicate  a  close  election.  Moreover,  using  this  standard  technique 

generally has the advantage of minimizing disputes over dueling vote models from competing 

experts.  I am unaware of any court rejecting this data allocation process.  It is widely used to 

support testifying expert witnesses in election cases.  

31. Although I have been an expert witness in some election cases, generally, I am only a non‐

testifying assistant to the expert witnesses.  My use in this manner has not been previously 

disclosed  since  it  is akin  to  research or graduate assistant  support work.   There  is a very 

substantial time and cost saving to a party, such as Sumter County, employing my services 

versus  having  expert  witnesses  spend  their  limited  amount  of  time  on  their  own  data 

development work. 
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 Curriculum Vitae  
  
 CLARK HAMILTON BENSEN, B.A., J.D.  
  
 POLIDATA LLC 
 1303 Hayward Rd, P.O. Box 530 

Corinth, Vermont 05039 
 (703) 690-4066 phone 
 (202) 318-0793 efax 
 website: www.polidata.org  

email: clark@polidata.org 
 
 
 
 
PRESENT POSITION:  
POLIDATA ® POLITICAL DATA ANALYSIS: Consulting data analyst and attorney specializing 
in politically-related matters. POLIDATA ® DEMOGRAPHIC AND POLITICAL GUIDES AND 
ATLASES: publisher of reference tools for demographic and political research.  
 
EDUCATION:  
Graduate: VERMONT LAW SCHOOL, South Royalton, Vermont 05068 (September 
1975-January 1978). Transferred as incoming second year student with full credits. 
Elective concentration: Environmental, Land Use, Administrative and Governmental 
Law, Antitrust and Civil Procedure. Legislative intern. A full leave of absence for service 
in the Vermont General Assembly resulted in a graduation in June 1978. Degree: Juris 
Doctor, February 1978. WESTERN NEW ENGLAND COLLEGE, SCHOOL OF LAW, 
Springfield, Massachusetts 01119. Academic rank after first year: 17/205 (August 
1974-May 1975) 
 
Undergraduate: UNIVERSITY OF VERMONT, COLLEGE OF ARTS AND SCIENCES, 
Burlington, Vermont 05405 (September 1970-May 1974). Political science major, economics 
and computer applications minor. Legislative intern. Degree: Bachelor of Arts, May 1974. 
 
LEGISLATIVE EXPERIENCE:  
State Representative. VERMONT HOUSE OF REPRESENTATIVES, Sessions of 
1977-1978, elected 1976 from district Chittenden 5-1. Member House Committee on 
Natural Resources. 
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Legislative Intern. VERMONT HOUSE OF REPRESENTATIVES, Adjourned Session, 
1976. Attached to Rep. Douglas I. Tudhope, House Committee on Appropriations. 
 
Legislative Intern. VERMONT HOUSE OF REPRESENTATIVES, Adjourned Session, 
1974. Attached to House Committee on Commerce, Paul R. Graves, Esq., Chairman. 
 
LEGAL EXPERIENCE: 
 
Adjunct Counsel: part of the litigation team for several cases relating to redistricting and 
census issues either following the 2000 or the 1990 redistricting cycles or in preparation 
for the cycle to follow the 2010 census. (See details infra.) 
 
Adjunct Assistant Counsel, Office of the Chief Counsel, REPUBLICAN NATIONAL 
COMMITTEE, 1986 to 1989. 
 
Staff Counsel, Committee on Contests/Committee on Credentials, REPUBLICAN NATIONAL 
CONVENTION, 1988, New Orleans, LA. 
 
Admitted to the practice of law before the SUPREME COURT OF THE UNITED STATES, 
October 1985. 
 
Admitted to the practice of law before the SUPREME COURT OF THE STATE OF 
VERMONT, October 1979. Inactive 1997-2005; active 2006-date. 
 
Law Clerk, Cleveland, Unsworth, Bennett and Bailey, Ltd., Shelburne, Vermont 05482, 
1978. 
 
Law Clerk, State's Attorney, Addison County, Middlebury, Vermont 05753, 1976. 
 
POLITICAL EXPERIENCE:  
 
REPUBLICAN STATE COMMITTEE. At-large member of the Executive Committee of the State 
Committee, 1979-81. At-large member of the State Committee from Chittenden County, 
1977-81. Member of the Legislative Campaign Committee, 1978 and 1980. 
 
CHITTENDEN COUNTY REPUBLICAN COMMITTEE. Member from South Burlington City, 
1975-81. Member of the Executive Committee, 1979-81. 
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SOUTH BURLINGTON REPUBLICAN CITY COMMITTEE. Chairman, 1979-81. Member, 1972-82. 
CORINTH REPUBLICAN TOWN COMMITTEE. Chair, 2015-date. 
 
GEORGE BUSH FOR PRESIDENT, Executive Director of the Vermont Campaign for the 
March 4, 1980 Presidential Preference Primary. 
 
Active in various campaigns for statewide office in various capacities: SMITH FOR 
CONGRESS(1988), SMITH FOR GOVERNOR(1986), EASTON FOR GOVERNOR(1984), 
SMITH FOR LT.GOVERNOR(1982), SNELLING FOR GOVERNOR(1978,1980), EASTON 
FOR ATTORNEY GENERAL(1980), DOUGLAS FOR SECRETARY OF STATE(1980), 
PETER SMITH FOR LT. GOVERNOR(1978), TUDHOPE FOR LT. GOVERNOR(1976), 
HACKETT FOR GOVERNOR(1972), DAVIS FOR GOVERNOR(1968,1970). Most direct 
interaction with campaigns since 1988 has been as a consultant on smaller projects or as 
an unofficial advisor on an infrequent basis, including some in Vermont, DOUGLAS FOR 
SENATE (1992); JEFFORDS FOR SENATE (1994), SWEETSER FOR CONGRESS (1996). 
 
Member, VERMONT HOUSE OF REPRESENTATIVES, Chittenden 5-1, 1977-78. Twice 
Republican Nominee for the VERMONT HOUSE OF REPRESENTATIVES, Chittenden 
District 5-1, 1976 and 1978. 
 
 
PROFESSIONAL EXPERIENCE:  
POLIDATA ® POLITICAL DATA ANALYSIS, Consulting Data Analyst and Attorney, since 1989, 
and POLIDATA ® DEMOGRAPHIC AND POLITICAL GUIDES AND ATLASES, since 1995. POLIDATA 
is one company with two divisions. I divide my time between the two operations on a 
varying basis.  
 
POLIDATA: POLITICAL DATA ANALYSIS: (1989 to date). 

 
o Redistricting Support: A considerable effort was made on behalf of redistricting 
stakeholders in their preparation and participation in the redistricting cycle 
following the 2000 and 2010 Censuses. (See details infra.) 
 
o Redistricting Litigation Support, Precinct Development Project: A major client 
from October 1989 through 1991 was the Metromail Corporation, which had a 
contract to develop a nationwide precinct level election database. This project 
included all partisan general elections from 1984 to 1990 for the nearly 200,000 
reporting units (e.g., precincts) in the 50 states and the District of Columbia. My 
assignment here was to design the structure of the databases and give final 
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approval of each dataset so that the final product is a good foundation from which 
any litigant in the 1990 redistricting process would be able to create an integrated 
database and be able to use it in litigation without much additional development 
work.  
 
o Census Adjustment Review: During the 1990 census process, several clients 
retained me to review the various political aspects of any adjustment to the 1990 
federal census. These analyses have focused on the pragmatic political aspects of 
the process. The results of these analyses have been used by clients and other 
interested parties as material for testimony before Congress and state legislative 
bodies as well as for press distribution. 
 
o Election Data Analysis: Several projects have been undertaken over the years to 
compile the results of the Presidential Elections by Congressional Districts. Either at 
the RNC or independently, POLIDATA has taken the lead on this project since the 
1984 elections, several times with CONGRESSIONAL QUARTERLY and/or NATIONAL 
JOURNAL. This project involves coordination with hundreds of local election officials 
and takes six months to complete due to the complex and multi-jurisdictional 
nature of many Congressional Districts. Clients, and/or publications using these, 
and related results include: POLITICS IN AMERICA and/or THE ALMANAC OF 
AMERICAN POLITICS, in CONGRESSIONAL DISTRICTS IN THE 1990S, and 2000s, the COOK 
POLITICAL REPORT, separate analytical volumes by POLIDATA and several national 
media organizations. 
 
o Redistricting Consulting: Several clients have retained Polidata for the provision 
of generalized consulting with respect to the legal, data, and technical aspects of the 
redistricting cycle, including census issues. 
 
o Campaign Finance Analysis: Several projects have revolved around campaign 
finance data, federal and state, including normal in-cycle review of spending 
patterns to comprehensive “data-mining” of the extensive campaign disclosure 
database maintained by the Federal Election Commission. 
 
o Campaign Finance Litigation: worked with the legal team to prepare data 
analysis in the Landell v. Sorrell (D. VT, 1999) case challenging certain aspects of the 
Vermont campaign finance law; testified as an expert witness on the results of this 
analysis. This case was appealed to the U.S. Supreme Court; argument was heard 
February 28, 2005. The opinion by Justice Breyer made specific mention of the 
expert report and testimony offered at the trial as being probative. (Decided as 
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Randall v. Sorrell, No. 04-1528, June 26, 2006.) Undertook an analysis of campaign 
finance data and delivered testimony in the Montana case of Lair v. Bullock (D. MT, 
2012). Undertook an analysis of campaign finance data and delivered testimony in 
the Alaska case of Thompson v. Dauphinais (D. AK, 2016). Undertook an analysis of 
campaign finance data in the Kentucky case of Schickel v. Dilger (E.D. KY, 2016). 
 
o Demographic and Political Research: Several projects involve the analysis of these 
data for a variety of purposes, including campaign targeting and overlay of 
information to voter lists for campaign use in direct mail or other voter contact. 
 

POLIDATA: DEMOGRAPHIC AND POLITICAL GUIDES AND ATLASES: (1995 to date). This is a 
project to compile information relating to the art of politics and assemble it in a format 
that meets the needs of demographic and political researchers. The market is primarily 
the public, academic or research library or participants in state and national politics, both 
practitioners and media. Volumes are produced for both the state and national market in 
several standing series. (See details infra.) 

 
COMPUTER SERVICES DIVISION, REPUBLICAN NATIONAL COMMITTEE: (1993 to 1995). I 
returned to the RNC for the 1994 election cycle. My position was as the Director of this 
Division, a senior staff position. My staff numbered between 15 and 20 persons. The 
responsibilities of the Division included: operation of a in-house computer network for 
approximately 250 workstations and an off-site network with all 50 states; development of 
software for the entire RNC staff; development and processing of voter lists for all 50 
states; development of precinct-level election datasets for all 50 states; maintenance of all 
in-house lists aside from donors; substantial direct assistance to the Political/Campaign 
Operations Division; coordination of special projects for every Division of the RNC. 

 
POLITICAL ANALYSIS, REPUBLICAN NATIONAL COMMITTEE: (1981 to 1989). As the first 
director of this department, started in 1983, the role here was to undertake the collection, 
compilation, systematization and analysis of politically related data. With a combination 
of technical, analytical and legal skills, this project resulted in a complex data system 
which allowed the organized study of political, demographic and economic data. 

 
o Publications and analysis:  The primary result of the data system was the biennial 
publications, The Republican Almanac, three editions of which were my 
responsibility, and the Election Summary. The Almanac profiles each state from a 
political/election perspective and the Election Summary reviews election results for 
all states from a national perspective. Other reports which were produced involve 
these political data and were produced for a clientele ranging from the Republican 
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state committees to a more limited group of political activists in the Washington 
area, notably White House sections, presidential campaigns and the major 
Republican national committees. 
 
o Legal activities:  As the analysis of data plays a role in several legal activities of 
participants in national politics, litigation support analyses have been performed 
on the following:  Congressional reapportionment and legislative redistricting (See 
details infra.), matters relating to the rules of the party and the convention, 
assistance to the Contests and Credentials Committee for the 1988 Convention, and 
several ad hoc special analyses relating to miscellaneous proposals before the 
national committee. 
 
o Public Speaking: Though not as often as with my earlier activities as a politician, 
opportunities were provided to speak before several groups. These talks included 
instruction in targeting and computer application in political environments, the 
role of the RNC and the parties in politics in America, and technical/legal 
discussions relating to reapportionment and redistricting. This also included being 
a surrogate for BUSH/QUAYLE '88 in a debate. 
 
o Management: Throughout these eight years at the Republican National 
Committee, project and personnel management were part of my positional 
responsibilities, ranging from the normal departmental staff of about ten to 
overseeing ad hoc projects involving several dozen personnel, to a role as Deputy 
Director for the Computer Services Division. These positions resulted in senior 
staff status starting in 1986. 
 

REAPPORTIONMENT, REDISTRICTING AND RELATED PROJECTS: (1980 to date).  
 
o VERMONT, LEGISLATIVE APPORTIONMENT BOARD: Served as consultant to the Board 
during 1981. This assignment resulted in the preparation and analysis of numerous 
potential redistricting plans and proposals for both the Vermont Senate and the 
Vermont House of Representatives, preparing them for submission to each 
legislative body. 
 
o VERMONT, HOUSE OF REPRESENTATIVES: Due to the structure of the 
reapportionment/redistricting process in Vermont, I was able to also serve the 
Government Operations Committee as consultant to prepare and review several 
proposals for the House. 
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o National, Data Analysis: Since 1981, involvement in redistricting has revolved 
around the perspective of the REPUBLICAN NATIONAL COMMITTEE. This included 
frequent analysis of the 1990 reapportionment of the U.S. House through the use of 
population estimates and the monitoring and analysis of congressional proposals to 
adjust the 1990 Census after the fact. 
 
o National, Litigation Support: Activities in this regard relate to litigation support 
for redistricting cases which were on appeal to the U.S. Supreme Court or federal 
appellate courts. The principal cases here were the landmark case of DAVIS v. 
BANDEMER, a 1986 Supreme Court case which decided that the question of 
political gerrymandering was justiciable, and BADHAM v. EU, a case which was on 
appeal to the Supreme Court, relating to Congressional gerrymandering in 
California. Involvement in this case resulted in the status of an assistant counsel on 
matters submitted to the U.S. Supreme Court. 
 
o National, Legal Preparation: Activity in this area also includes assistance in the 
preparation of a redistricting legal manual. 
 
o Redistricting Clients: during the 1990 redistricting cycle I worked with several 
entities involved in the process, mostly Republican or non-partisan groups, 
nationally and in the following states: Wyoming, Illinois, Ohio, New York, and 
Florida. Cases in which I participated included at least the following: Wyoming: 
Gorin v. Karpan, 788 F. Supp 1199 (D. Wyo. 1992); Illinois: Legislative Redistricting 
Commission v. LaPaille, 786 F. Supp. 704 (N.D. Ill. 1992), 792 F. Supp. 1110 (N.D. Ill. 
1992), aff’d 506 U.S. 948 (1992); Ohio: Quilter v. Voinovich, this case had many 
different paths, including several trips to the Supreme Court, see. 503 U.S. 979 
(1993), 507 U.S. 146 (1993) and 116 S.Ct. 2542 (1996); New York: FAIR v. Weprin, 796 
F. Supp. 662 (N.D., NY 1992), aff’d 506 U.S. 1017 (1992); Florida: Johnson v. 
DeGrandy, 114 S.Ct. 2647 (1994). Project assignments included several different 
levels of production, from strict database development, preparation of material for 
expert witnesses, witness testimony as to database development, working with the 
litigation team, being a part of the litigation team. I co-authored a brief to the U.S. 
Supreme Court in the FAIR v. Weprin case. 
 
o Census Litigation: in preparation for the current 2001-2002 redistricting cycle 
following the 2000 census, I have worked on several fronts, including work on the 
consolidated cases of Glavin v. Clinton and Department of Commerce v. U.S. House of 
Representatives (January 26, 1999), as well as work for the HOUSE SUBCOMMITTEE ON 
THE CENSUS and the CENSUS MONITORING BOARD, CONGRESSIONAL MEMBERS. Project 
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assignments included several different levels of production, from strict database 
development, preparation of material for expert witnesses, witness testimony as to 
database development, working with the litigation team, being a part of the 
litigation team; co-authored a brief to the U.S. Supreme Court in the U.S. 
Department of Commerce v. U.S. House of Representatives case. 
 
o Redistricting Litigation, (2000 census cycle cases in which reports or testimony 
were prepared or offered for submission): VIRGINIA LEGISLATIVE, (West v. Gilmore, 
August 2001): prepared for testimony relating to the data aspect of the partisan 
gerrymandering claim; the claim was dropped during the trial and testimony was 
not offered. TEXAS CONGRESSIONAL, (Balderas vs. Texas, October 2001): testified as an 
expert witness as to partisan fairness in the federal court action. TEXAS LEGISLATIVE, 
(November 2001): a similar fairness report was submitted for the proposed 
legislative lines but was rejected for timeliness. NEW MEXICO CONGRESSIONAL, 
(Jepsen vs. Vigil, December 2001): testified as an expert witness as to a Least Changes 
plan in the state court action; this was the congressional plan adopted by the Court. 
MARYLAND LEGISLATIVE, (In the Matter of Legislative Redistricting, May 2002): testified 
on behalf of Michael Steele, Chairman of Maryland Republican Party at the Special 
Master hearing; a new plan was ordered by the state Court of Appeals. OKLAHOMA 
CONGRESSIONAL, (Alexander v. Taylor, May 2002): testified as an expert witness as to 
partisan fairness in the state court action; the fairness analysis was cited by the 
Court. OHIO LEGISLATIVE, (In re Legislative Apportionment Board, October 2002): 
testified as an expert witness as to the suitability of data for racial bloc voting 
analysis. GEORGIA LEGISLATIVE AND CONGRESSIONAL, (Georgia v. Ashcroft, 2002, and 
Larios v. Cox, 2004): testified as expert witness as to population deviation in Larios. 
[Case styles may be working titles only.] 
 
o Election Contests: actively worked with several election contest teams since 1980, 
including the 1980 Vermont U.S. Senate Recount, 1981 New Jersey Gubernatorial 
Recount, the 1982 Illinois Gubernatorial Recount, and the 2004 Washington 
Gubernatorial Recount. 
 
o Election-related litigation: Worked as a consultant to the litigation team in the 
Indiana voter identification litigation of Indiana Democratic Party v. Rokita, S.D., Ind., 
2006. An expert report was submitted. Worked as an adjunct counsel to the 
Village’s litigation team in the Department of Justice v. The Village of Port Chester, S.D., 
N.Y., 2007. Prepared an expert report during the remedy stage in 2008. The report 
was not admitted, largely due to a previous role as legal counsel.  
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o Redistricting Consulting (2000 census cycle): Redistricting projects for this cycle 
include several types of entities in at least the following states: Vermont, New 
Hampshire, Connecticut, New York, Pennsylvania, Ohio, Illinois, Wisconsin, 
Maryland, Virginia, South Carolina, Georgia, Florida, Tennessee, Oklahoma, Texas, 
New Mexico, Colorado, Nevada and California. 
 
o Census Issues: Commented on several topics relating to the federal census and 
reapportionment and redistricting at numerous meetings over the past two 
decades, including panels at the National Conference of State Legislatures (NCSL) 
testimony before Congressional panels and comments as a speaker at other 
conferences. Worked as a consultant to the U.S. Census Monitoring Board, 
Congressional Members, periodically from 1995-2000. 
 
o Census Decennial Advisory Committee: Named to this federal panel by the 
Secretary of Commerce, August 2005 through 2011 when the charter expired. This 
panel of 20 organizations advises the Secretary and the Census Director on issues 
relating to the decennial census, including how the census affects the 
apportionment process and the districting phase thereof. 
 
o Election Assistance Commission: Part of a team that worked with the U.S. 
Election Assistance Commission to summarize the results of a nationwide survey of 
election-related information with respect to the 2006 General Elections. Status was 
as a subcontractor and the role was largely relating to the data conversion and/or 
preparation and formatting for reports. A follow-up contract was also involved for 
the preparation for the 2008 survey instrument and a third contract involved the 
data development and analysis of the information for the 2008 General Elections. 
Work here was as a subcontractor of the federal contractor. 
 
o Redistricting Consulting (2010 census cycle): Redistricting projects for this cycle 
include several types of entities in at least the following states: Connecticut, New 
Jersey, Pennsylvania, Ohio, Illinois, Minnesota, Virginia, North Carolina, South 
Carolina, Tennessee, New Mexico, and Nevada. In several instances this cycle 
before panels, special masters, and courts, reports were submitted, depositions 
were taken, or affidavits were provided, all dealing with the districting aspects of 
plans. 
 

CONGRESSIONAL COMMITTEES PROJECT: (1977-1989). Served as Technical Consultant for the 
compilation of a database including pertinent information every assignment to Standing, 
Select and Special committees for every member, and for every Congress since 1789,. This 
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project continues under the direction of Professor Garrison Nelson, Ph.D., at the 
University of Vermont at Burlington. The end result is a multiple volume reference work 
published by Congressional Quarterly of Washington, DC. This project was the recipient 
of a grant from the National Science Foundation for the period of 1980 and 1981. 
 
VERMONT POLIDATA: (1974 to 1989). This was an independent venture that had been a 
part-time activity for the past several years and is now a part of my full-time activity. This 
entails various projects which revolve around the political scene in Vermont and the 
political data relating thereto. For example: the study of legislative voting behavior results 
in annual summaries of voting record analyses for the participants, the aspirants, and the 
observers of the political scene. These studies range from the individual to the collective 
perspective, from a mere recitation of the member's record to a comparative analysis on a 
range of issues or a rating of the member's record from the viewpoint of the Chief 
Executive, or an interest group. The name was changed to Polidata during the 1990 
redistricting cycle as more work was focused on states other than Vermont. 
 
Other research studies include election analysis, historical trends in the state and the 
establishment of large data systems. For example, the establishment of a complete system 
for the efficient implementation of the election process for the office of the Secretary of 
State in Vermont (the Uniform System of Election Recording, or USER). Also, this type of 
work included the creation of a reapportionment analysis system for the Vermont General 
Assembly. 
 
VERMONT ELECTIONS PROJECT: (1972-1989). This project also involved large data systems 
and revolved around the computerization of town-level election data for the state of 
Vermont for the period from 1828 to date. Contemporary data have been published in the 
form of Primary and General Elections, Vermont, (for 1978, 1980 and 1982), published with 
the cooperation of the Secretary of State. Assignment here was Analyst and Editor. 
 
PUBLICATIONS: 
 
POLIDATA ® DEMOGRAPHIC AND POLITICAL GUIDES: 
 
POLIDATA publishes volumes for both national and state markets. A few state series have 
covered volumes for every state, while a few have only seen volumes for a handful of 
states completed to date. Series and titles published include: 
 
National Publications: 
Election Reports: 
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PRESIDENTIAL RESULTS BY CONGRESSIONAL DISTRICT, 1992: 2 volumes; 1996: 1 
volume; 2000: 1 volume; 2004: 1 volume 
PRESIDENTIAL ELECTION, 1996: 3 volumes 
PRESIDENTIAL ELECTION, 2000: 2 volumes 
PRESIDENTIAL ELECTION, 2004: 2 volumes 
CONGRESSIONAL VOTE, DISTRICTS BY COUNTY: 1992; 1996; 1 volume each 
Demographic Reports: 
DEMOGRAPHIC GUIDE TO THE U.S, STATES & COUNTIES, 2000 Census 
DEMOGRAPHIC GUIDE TO THE U.S., DISTRICTS OF THE 108TH CONGRESS; 
updated for the 109th and the 110th Congresses 
POPULATION ESTIMATES, STATES AND COUNTIES: annually from 1995 to 2006 
DEMOGRAPHIC BASE MAPS, COUNTY-BASED REGIONS 
 
Political Reports: 
APPORTIONMENT IN 2000, NATIONAL SUMMARY: annually from 1998 to 2000 
APPORTIONMENT IN 2010, NATIONAL SUMMARY: annually from 2003 
 
State Publications: 
DEMOGRAPHIC ATLASES: 25 states for the 1990 census 
DEMOGRAPHIC GUIDES: 25 states for the 1990 census; 50 for the 2000 census 
DEMOGRAPHIC AND POLITICAL GUIDES: 3 states for the 1990 census 
DEMOGRAPHIC ABSTRACTS: customized for a county for the 1990 census 
POLITICAL GUIDES: 1 state  
POLITICAL ATLASES: 1 state 
ELECTION YEARBOOKS: 5 states through 1998 
ELECTION HISTORIES: 48 states through 2003-2004; 20 updated to 2008/2009 
POLITICAL HANDBOOKS: 50 states for the 2000 census 
 
POLIDATA ® POLITICAL DATA ANALYSIS: 
 
During the period from 1989 to date, most papers have been prepared directly for clients. 
However, some material has been published via Press Releases or as part of Remarks, 
Testimony. A few examples of material publicly available are listed below. Many are 
available at the website www.polidata.org. A few are annual releases, notably relating to 
apportionment projections; see the News page for more information: 
www.polidata.org/news.htm. Public comments at various meetings, including those at 
the National Conference of State Legislatures (NCSL) conferences are available as well. 
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April 4, 2013: Presidential Results by Congressional Districts, 2012. Preliminary Summary. 
Published by Polidata. These results also published in the Cook Political Report, a national 
political newsletter and the Almanac of American Politics, published by National Journal. 
 
2007-2011: National Conference of State Legislatures (NCSL). At several events papers were 
delivered relating to the aspects of districting from both the preparatory and operational 
perspectives. 
 
March 31, 2009: Presidential Results by Congressional Districts, 2008. Preliminary Summary. 
Published by Polidata. These results also published in the Cook Political Report, a national 
political newsletter and the Almanac of American Politics, published by National Journal. 
 
February 1, 2006: Jackson v. Perry et al., Amicus Brief in consolidated cases 05-204, 05-254, 05-
276 and 05-439. Submitted by Alan Heslop, Ph.D., et al. Coauthored brief for the U.S. 
Supreme Court in this case. 
 
December 6, 2005: The Impact of Citizen Apportionment. Written testimony to accompany 
appearance as a witness before the U.S. House Committee on Government Reform. This 
was an exploratory hearing reviewing potential impacts of such a measure. 
 
March 25, 2005: Presidential Results by Congressional Districts, 2004. Preliminary Summary. 
Published by Polidata. These results also published in the Cook Political Report, a national 
political newsletter and the Almanac of American Politics, published by National Journal. 
 
December 10, 2004: "Substantial Political Consequences, A Practitioner's Perspective on 
Redistricting”. An article published in Extensions, by the Carl Albert Center at the 
University of Oklahoma. 
 
September 4, 2004: The Constitution, The Census & Overseas Americans. Written testimony 
prepared for the U.S. House Committee on Government Reform. 
 
March 4, 2004: Apportionment and Fair Representation, When Equal Population Isn't Fair or 
Equal. Written comments prepared for the Bureau of the Census Symposium, America's 
Scorecard, The Historic Role of the Census in an Ever-Changing Nation, held March 4-5 in 
Washington, DC. 
 
March 17, 2001: Presidential Results by Congressional Districts, 2000. Preliminary Summary. 
Published by Polidata. These results also published in the Cook Political Report, a national 
political newsletter. 
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March 4, 2001: Electoral Votes by Congressional District, 1952-2000. Paper made available on 
the internet for political observers. 
 
December 28, 2000: Apportionment Review, 2000. Paper made available on the internet for 
political observers. 
 
April 28, 2000: Selected papers presented to the Redistricting Conference of the 
Republican National Committee, held in Washington, DC. 
 
January 5, 2000: Shifts in Congressional Seats: Reapportionment and the 2000 Census. 
Television show aired on C-SPAN, one of two guests discussing the Apportionment of 
Seats in the U.S. House following the 2000 Census. 
 
December 29, 1999: New Population Estimates Confirm Power Shift in U.S. House; Colorado 
picks up a seat; Illinois drops a seat; Georgia picks up two seats. Press Release on 
Apportionment of the U.S. House following the 2000 Census, with 1999 Estimates and 
Projections for 2000 by POLIDATA. 
 
October 15, 1999: An Update on the Census Case; Commerce General Counsel Responds to 
Congress. Press Release on the Census Case, an update on the letter from the General 
Counsel of the Department of Commerce. 
 
October 1, 1999: An Update on the Census Case; Census Monitoring Board Congressional 
Members Release Report. Press Release on the new report analyzing statistical problems 
with the Bureau’s methodology. 
 
January 28, 1999: Redistricting is An Apportionment Purpose: The Census Case. Press Release 
on the impact of the Census Case. 
 
January 26, 1999: Congressional Reapportionment: Winners and Losers in 2000; New Set of 
Population Projections Adds Colorado as a A Winner. Press Release on the Apportionment of 
the the U.S. House following the 2000 Census, with 1998 Estimates and Projections for 
2000 by POLIDATA. [Updated following the Census Case on January 25, 1999.] 
 
January 21, 1999: Congressional Reapportionment: Winners and Losers in 2000; New Set of 
Population Projections Adds Colorado as a A Winner. Press Release on the Apportionment of 
the the U.S. House following the 2000 Census, with 1998 Estimates and Projections for 
2000 by POLIDATA. 
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December 31, 1998: Congressional Reapportionment: Winners and Losers in 2000; Population 
Estimates for July 1998 Detail Seats Shifts; Adjustment Still an Issue. Press Release on the 
Apportionment of the the U.S. House following the 2000 Census, with 1998 Estimates. 
November 3, 1998: Brief of Amicus Curiae in Support of Appellees, U.S. Department of 
Commerce v. U.S. House of Representatives, U.S. Sup. Ct., No. 98-404. co-authored with Mark 
Braden and Suvarna Rajguru.  
 
February 8, 1998: Congressional Reapportionment: Winners and Losers in 2000; Latest 
Population Estimates Detail Seats Shifts; Adjustment Still an Issue. Press Release on the 
Apportionment of the the U.S. House following the 2000 Census, with 1997 Estimates. 
 
January 1998: Vote Goals, Projections of Registration and Turnout for 1998: with selected 
examples. Political Analysis Notes, 98-1, Polidata, Lake Ridge, VA. An occasional 
newsletter. 
 
October 1997: Vote Goals, How Many Votes Do You Need to Win? Steps in Projecting Your 
Votes for Your District. Political Analysis Notes, 97-3, Polidata, Lake Ridge, VA. An 
occasional newsletter. 
 
September 16, 1997: Comments on Race and Hispanic Origin Questions for the Census 2000 
Dress Rehearsal. Comments submitted to the Department of Commerce for the record. 
 
September 12, 1997: Remarks; 2000 Census Advisory Committee. Washington, DC. Remarks 
on census adjustment through sampling and estimation submitted for the record. 
 
September 1997: Basics of the Census: Adjustment, Apportionment and Redistricting; Why do 
we even bother to count every person in America? Political Analysis Notes 97-2, Polidata, Lake 
Ridge, VA. An occasional newsletter. 
 
September 1997: Was 1996 a Reprise of 1992? New Study Summarizes Results for States, 
Counties, Districts and Media Market. Political Analysis Notes 97-1, Polidata, Lake Ridge, 
VA. An occasional newsletter. 
 
August 7, 1997: Remarks; Reapportionment Task Force, National Conference of State 
Legislatures. Philadelphia, PA. Remarks on census adjustment through sampling and 
estimation submitted for the record. 
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September 26, 1997: Remarks; 2000 Census Advisory Committee. Washington, DC. Remarks 
on census adjustment through sampling and estimation submitted for the record. 
 
September 5, 1996: Confidence in Population Estimates from Sampling and Estimation Based 
upon the 1995 Test Census: A Preliminary Assessment. Polidata, Lake Ridge, VA. An analysis 
of data from the 1995 Test Census and statistical error at various levels of  census 
geography. 
 
July 28, 1996: Remarks; Reapportionment Task Force, National Conference of State Legislatures. 
St. Louis, MO. Remarks on census adjustment through sampling and estimation 
submitted for the record. 
 
??? 1994, Testimony before the Government Operations Committee, U.S. Senate, 
Washington, DC. Testimony on census adjustment and the Constitution. 
 
October 5, 1992: Jurisdictional Statement in Fund for Accurate and Informed Representation, Inc. 
(FAIR) v. Weprin, U.S. Sup. Ct., No. 92-___. co-authored with Mark Braden. 
 
POLITICS IN AMERICA, various volumes, Congressional Quarterly, Washington, DC. 
POLIDATA was the compiler of the Presidential Election Results by Congressional Districts 
(District Vote) which appear in selected editions of this biennial volume.  
 
COMMITTEES IN THE U.S. CONGRESS, 1947-1992, VOLUMES 1 AND 2, with Garrison 
Nelson (as Technical Advisor), Congressional Quarterly, 1993 and 1994, Washington, DC. 
 
PRE-1990 PUBLICATIONS: 
"The 1986 Election in Vermont", with Frank M. Bryan, Vermont History, Fall 1988, 
Montpelier, Vt. 
 
"Congressional Seat Shifts in the 1990 Reapportionment" and "How Congressional Seats 
are Assigned to States", REDISTRICTING LINES Newsletter, Volume 2, Number 1, 
Spring 1988, REPUBLICAN NATIONAL COMMITTEE, Washington, DC. 
 
REPUBLICAN ALMANAC SERIES, 1987-1988:  series editor for a series including 
Republican Almanac, 1987 (co-editor); and ELECTION SUMMARY, 1986-1987; Republican 
National Committee, Washington, DC. 
 
STATE SUMMARY BOOKS, 1986, editor, Republican National Committee, Washington, 
DC. 
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"Impact of Gerrymandering on Marginal Elections", REPUBLICAN NATIONAL 
LAWYERS ASSOCIATION Newsletter, Volume 3, Number 1, Winter 1987, Washington, 
DC. 
 
"Lawmakers Should Not Treat Election of Governor Too Lightly", Vermont Perspective 
editorial, BURLINGTON (Vt.) FREE PRESS, January 8, 1987, page 8A. 
 
1984-1985 Election Summary, editor, Republican National Committee, Washington, DC. 
 
"The 1984 Election in Vermont", with Frank M. Bryan, Vermont History, Fall 1985, 
Montpelier, Vt. 
 
1985 Republican Almanac, editor, Republican National Committee, Washington, DC. 
 
STATE SUMMARY BOOKS, 1984, editor, Republican National Committee, Washington, 
DC. 
 
1984 Republican Almanac, co-editor, Republican National Committee, Washington, DC. 
 
"The 1982 Election in Vermont", with Frank M. Bryan, Vermont History, Fall 1983, 
Montpelier, Vt. 
 
Primary and General Elections, Vermont, 1982, editor, Vermont Secretary of State, 
Montpelier, Vt. 
 
"The Luck of the Draw:  The Classification of Senators from Vermont", Vermont History, 
Summer 1981, Montpelier, Vt. 
 
Primary and General Elections, Vermont, 1980, editor, Vermont Secretary of State, 
Montpelier, Vt. 
 
Primary and General Elections, Vermont, 1978, editor, Vermont Secretary of State, 
Montpelier, Vt. 
 
Frequent attendee of conferences held by the National Conference of State Legislatures 
(NCSL) since the 1980s. 
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