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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

ALBANY DIVISION 
 
MATHIS KEARSE WRIGHT, JR.,        )  

) 
Plaintiff,  ) 

) 
v. )   CASE NO.: 1:14-cv-42 (WLS) 

) 
SUMTER COUNTY BOARD OF  ) 
ELECTIONS AND REGISTRATION,  ) 

) 
Defendant. ) 

___________________________________ ) 
 

PLAINTIFF’S REPLY TO THE DEFENDANT’S RESPONSE 
TO THE PLAINTIFF’S EMERGENCY MOTION TO STRIKE OR,  

IN THE ALTERNATIVE, FOR LEAVE TO CONDUCT LIMITED DISCOVERY 
 

There is no longer any substantial dispute that the defendant’s opposition to the plaintiff’s 

remedial proposals relies on inadmissible hearsay. The only real question now is what to do 

about it.  

I.  Mr. Bensen’s analysis is hearsay. 

 At the heart of the defendant’s opposition to the plaintiff’s remedial proposals is a 

recompiled election analysis that Dr. Owen and the defendant’s attorneys initially tried to pass 

off as Dr. Owen’s original work. In paragraphs 23 and 26 of Dr. Owen’s declaration 

accompanying the defendant’s opposition, for example, Dr. Owen referred to the recompiled 

election analysis with the adjective “my.” (ECF 176-1 at 5.) The defendant’s attorneys also 

referred to the recompiled election analysis as Dr. Owen’s work when they stated that Table E 

attached to Dr. Owen’s declaration summarizes the results of “Dr. Owen’s” analysis. (ECF 176 

at 5 (emphasis added).)  The defendant’s attorneys then went even further, directly asserting 
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three times in a single sentence that the recompiled election analysis was Dr. Owen’s work: “The 

way to focus on what ‘actually’ occurs in elections is to use actual elections results. Dr. Owen 

did that, she applied the analysis to Dr. McBride’s alternatives, and her analysis finds the 

alternatives deficient—at least according to the same Section 2 standard that applies to all plans 

at issue in this case.” (Id. at 7 (emphasis added).) It would have been a simple matter for either 

Dr. Owen or the defendant’s attorneys to indicate that the recompiled election analysis had been 

performed by someone else and provided to Dr. Owen by the defendant’s attorneys, but they 

chose not to do so.    

 We now know, however, that this analysis was produced by Mr. Clark H. Benson, an 

attorney and “consulting data analyst” with longstanding and deep ties to the Republican Party. 

(ECF 183-2 ¶2.) Benson owns a company, POLIDATA Political Data Analysis, that is in the 

business of providing this sort of analysis to private clients. (Id. at 7-9.) He was asked to perform 

this analysis by the defendant’s attorneys. (Id. ¶7.)  He describes in detail how he performed 

that analysis. (Id. ¶¶8-24.) Dr. Owen “agreed” with Benson’s methodology. (ECF 183-1 ¶14.) 

But neither Benson nor Dr. Owen indicate that Benson performed the analysis under Dr. Owen’s 

direction and control. It is not her analysis but his. 

 This makes Benson an out-of-court declarant for purposes of the hearsay rule. His 

testimony, which is attached (without attribution) to Dr. Owen’s earlier declaration, is an out-of-

court statement. (The defendant does not dispute that the tables attached to Dr. Owen’s 

declaration, ECF 176-1, are, in fact, Bensen’s work.) And the defendant offers Benson’s 

testimony to prove the truth of the matters asserted therein. It is textbook hearsay. See Fed. R. 

Evid. 801(c). 
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 The defendant, moreover, does not contend that Benson’s testimony is not hearsay. The 

defendant makes the uncontroversial point that an expert may rely on hearsay, but the 

defendant’s only arguments for allowing hearsay testimony into the record appear to be: (1) that 

Dr. Owen could have done the analysis; and (2) the analysis did not involve any professional 

judgment. Neither argument has any merit. 

II. What Dr. Owen “could have” done is not the issue. 

 Attached to the defendant’s response to this motion is a post-hoc and self-serving 

affidavit attempting to show that Dr. Owen is now an expert in things that she previously said 

she was not. The defendant claims, based on this affidavit, that Dr. Owen “could have” 

performed the recompiled election analysis upon which the defendant now relies. (ECF 183 at 8.) 

 This claim is probably false. If one reads the declaration carefully, it does not say that 

Bensen’s recompiled election analysis could have been done without GIS software such as 

Maptitude. And Dr. Owen previously testified that she has only a limited understanding of 

Maptitude. Benson’s own declaration concedes that Dr. Owen could not have done the GIS-

intensive parts of the analysis. (ECF 183-2 ¶20.) 

 This claim is also beside the point. There is no “could have” exception to the hearsay 

rule. See Fed. R. Evid. 803, 804. Even if it were true, the fact that Dr. Owen could have done a 

recompiled election analysis makes no difference here because the undisputed fact is that she did 

not perform the analysis attached to her declaration. Bensen’s analysis is still hearsay, and it is 

still inadmissible. 

III. Professional judgment does not excuse hearsay testimony. 

 The defendant also suggests that the admissibility of Benson’s work depends on whether 

he exercised professional judgment that is beyond Dr. Owen’s ken, and the defendant contends 
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that the recompiled election analysis is just simple data processing. (ECF 183 at 10-11.)  As a 

legal matter, that is about half right. As a factual matter, however, it is all wrong. 

 On the law, the defendant is confusing two issues: hearsay and disclosure. Bensen’s work 

is hearsay whether he exercised professional judgment or not. It is his work, not hers, and he is 

not before this Court. That’s hearsay.  

The cases upon which the defendant relies focus on something else: whether an expert’s 

assistant must also comply with the expert disclosure rules. That issue often comes down to 

whether the assistant exercised professional judgment beyond the expert’s competence. As Judge 

Posner put it in one of those cases: 

A scientist, however well credentialed he may be, is not permitted to be the 
mouthpiece of a scientist in a different specialty. That would not be responsible 
science. A theoretical economist, however able, would not be allowed to testify to 
the findings of an econometric study conducted by another economist if he lacked 
expertise in econometrics and the study raised questions that only an 
econometrician could answer. If it were apparent that the study was not cut and 
dried, the author would have to testify; he could not hide behind the theoretician. 

 
Dura Automotive Sys. v. CTS Corp. 285 F.3d 609, 614 (7th Cir. 2002). Thus, if an assistant 

should really be regarded as an expert, then a party’s failure to timely disclose the expert subjects 

the assistant’s testimony to automatic exclusion under Rule 37(c)(1) of the Federal Rules of Civil 

Procedure. The cases on which the defendant rely focus on this issue, not hearsay. 

 As a factual matter, the defendant’s assertion sells Bensen short. As his own declaration 

now makes clear, Bensen’s analysis was complex, involved GIS expertise beyond Dr. Owen’s 

competence, and incorporated professional judgment that qualifies him as an independent expert. 

One example of professional judgment is set forth in paragraphs 22 through 24 of his declaration. 

(ECF 183-2.)  He identified a discrepancy between boundaries of the vote-tabulation districts 

(VTDs) available through the 2010 Census and election returns available through Sumter 
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County. (Id. ¶22.) He used his professional judgment, experience, and expertise in resolving it. 

(Id. ¶¶23-24.)  More importantly, he had to use his professional judgment to determine which 

of several available methods of disaggregation to use. He apparently chose to reject the method 

that the Public Mapping Project says is the “most accurate” of the three method it describes. See  

http://www.publicmapping.org/resources/data#TOC-Disaggregation-of-Election-Data-to-

Census-Blocks. He also chose not to use the method favored by the plaintiff’s expert. (ECF 183-

2 ¶¶27-30. These are clearly matters of professional judgment that should have been subject to 

the expert disclosure rules and testing by deposition and cross examination. 

 Bensen’s declaration thus gives this Court an additional reason to grant the plaintiff’s 

motion to strike. Bensen is clearly an expert who exercised professional judgment in producing 

the analysis upon which the defendant relies, and his testimony was not timely disclosed. As a 

result, Rule 37 requires this Court to exclude it. See Fed. R. Civ. P. 37(c)(1). 

IV. The Court must exclude Bensen’s analysis. 

 The deadline for the defendant to disclose its experts in this case was November 15, 

2016. (ECF 83.) The defendant chose not to disclose an expert who is sufficiently competent in 

geographic information systems to perform a recompiled election analysis. Dr. Owen’s 

incompetence in such matters is no secret, nor is the value of GIS expertise in voting cases. The 

defendant’s choice may have been a mistake. It may have been strategic. Who knows? But it was 

the defendant’s choice. 

 The defendant’s new attorneys have apparently reconsidered. They now say that they 

would welcome the opportunity to conduct additional discovery if that additional discovery 

allows them to add an expert at this late stage in the case. That would be unfair, and it would be 

an abuse of this Court’s discretion to permit it. See, e.g. Dura, 285 F.3d at 616.  
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The minimum appropriate sanction for the defendant’s misconduct is exclusion. See Fed. 

R. Civ. P. 37(c)(1); Fed. R. Evid. 802. The Court may impose other sanctions as well. See Fed. 

R. Civ. P. 37(c)(1). 

If the Court wishes to restart discovery for purposes of the remedial phase of this case, 

however, it must allow both parties to add more experts. Those experts should be subject to the 

disclosure requirements of Rule 26, and they should be subject to deposition, examination, and 

cross-examination.1   

  

  

 

 

 

 

 

 

 

 

  

  

                                                
1 The defendant’s attorneys claim that they have not had the opportunity to conduct discovery of the plaintiff’s 
remedial proposals. (ECF 183 at 2.)  That is false. The defendant requested electronic copies of the plaintiff’s 
remedial proposals, and the plaintiff provided them within 48 hours. The defendant has not yet asked the plaintiff’s 
attorneys for the opportunity to depose Dr. McBride about the remedial proposals. If the defendant were to make 
that request, the plaintiff’s attorneys would gladly agree to schedule such a deposition. At no point before the 
defendant filed its brief in response to this motion did the defendant’s attorneys ever inquire about deposing Dr. 
McBride. 
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Date:  February 27, 2018 
 

Respectfully submitted by: 
 

/s/ Bryan L. Sells       
BRYAN L. SELLS 
Georgia Bar #635562 
The Law Office of Bryan L. Sells, LLC. 
P.O. Box 5493 
Atlanta, GA  31107-0493  
(404) 480-4212 (voice/fax) 
bryan@bryansellslaw.com 
 
M. LAUGHLIN McDONALD      
American Civil Liberties Union 
  Foundation, Inc. 
2700 International Tower 
229 Peachtree Street, N.E. 
Atlanta, Georgia 30303 
Tel: (404) 500-1235 
Fax: (404) 565-2886 
lmcdonald@aclu.org 
 
AKLIMA KHONDOKER 
Georgia Bar No.: 410345 
AMERICAN CIVIL LIBERTIES UNION 
FOUNDATION OF GEORGIA 
P.O. Box 77208 77208 
Atlanta, Georgia 33057 
(770) 303-8111 
akhondoker@acluga.org  
 
ATTORNEYS FOR PLAINTIFF 
MATHIS KEARSE WRIGHT, JR. 
 

 
 

 
  

Case 1:14-cv-00042-WLS   Document 184   Filed 02/27/18   Page 7 of 8



 

8 

 
CERTIFICATE OF SERVICE 

 
I hereby certify that I have served the foregoing PLAINTIFF’S REPLY TO THE 

DEFENDANT’S RESPONSE TO THE PLAINTIFF’S EMERGENCY MOTION TO STRIKE 

OR, IN THE ALTERNATIVE, FOR LEAVE TO CONDUCT LIMITED DISCOVERY with the 

Clerk of Court using the CM/ECF system which will automatically send email notification of 

such filing to the following attorneys of record: 

 
E. Mark Braden      
mbraden@bakerlaw.com 
 
Katherine L. McKnight      
kmcknight@bakerlaw.com 
 
Richard B. Raile      
rraile@bakerlaw.com 
 
Kimberly A Reid  
kimberly.reid@lawsonreidlaw.com 
 
Trevor Stanley 
tstanley@bakerlaw.com  
 
Dated this 27th day of February, 2018.   

   
      /s/ Bryan L. Sells       

BRYAN L. SELLS 
Georgia Bar #635562 
P.O. Box 5493 
Atlanta, GA  31107-0493  
(404) 480-4212 (voice/fax) 
bryan@bryansellslaw.com 
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