
IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

ALBANY DIVISION 
 

MATHIS KEARSE WRIGHT, JR., 
 
 Plaintiff, 
 
v. 
 
SUMTER COUNTY BOARD OF 
ELECTIONS AND REGISTRATION, 
 
 Defendant. 
 

 
 
 
 
CIVIL ACTION NO. 1:14-CV-42 (WLS) 
 
 

 
MOTION TO QUASH SUBPOENA  

On Saturday, Plaintiff served a Rule 45 “Subpoena to Appear to Testify At a Hearing or 

Trial in a Civil Action” on Robert Brady, an employee of Defendant Sumter County Board of 

Elections and Registration, at his home.  See attached Exhibit A (the “Subpoena”).  Plaintiff 

never served a copy of this subpoena on counsel to Defendant.  This subpoena was served on Mr. 

Brady not for a “hearing or trial” but to attend a status conference scheduled by this Court for 

this Wednesday, February 28, 2018.  Order, Dkt. 179 (Feb. 9, 2018) (“A status conference will 

be held in the case on Wednesday, February 28, 2018 at 2:00 P.M.”) (emphasis added).  

Plaintiff’s Subpoena fails to allow Mr. Brady a reasonable time to comply and therefore it 

“must” be quashed.  Fed. R. Civ. P. 45(d)(3).  The Subpoena is deficient for other reasons as 

described herein.  

On Friday, February 9, 2018, this Court scheduled a status conference in this matter to 

provide the Court “input as to how it should proceed,” including “whether the Court should 

allow the May 2018 election to proceed as planned with the current districts or enjoining the 

election, and if the election is enjoined, whether there is a set date the Court should reschedule 

the election for.”  Order at 2, Dkt. 179.  The status conference is also meant to address Plaintiff’s 
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“emergency motion.”  Id.  None of the Parties’ briefs on that motion identify Mr. Brady as a 

witness with relevant information.  

Last Thursday afternoon, February 22, 2018, Plaintiff’s counsel wrote to Defendant’s 

counsel stating that he “would like to have Mr. Brady present at next week’s hearing in Albany,” 

and asked if Defendant’s counsel would produce him without a subpoena.  Exhibit B.  On Friday 

morning, Defendant’s counsel responded alerting Plaintiff’s counsel that (1) what was scheduled 

was not a “hearing” but a status conference; (2) there was no indication that testimony would be 

elicited at the status conference; and, (3) the subpoena would “lack sufficient notice for 

compliance,” among other things, and Defendant would object.  Id.  However, Defendant offered 

that if Plaintiff believed there was “some factual point about the administration of elections in 

Sumter County” that Mr. Brady could provide that would be useful to the Court during the status 

conference, Defendant would work with Mr. Brady to provide that information in writing in 

advance of the status conference.  Id.  Plaintiff rebuffed the suggestion.  Id.  Defendant’s counsel 

noted that they expected to be served with any subpoena for Mr. Brady’s testimony in his 

professional capacity as he was an employee of Defendant, Sumter County Board of Elections 

and Registration.  Id.  Again, Plaintiff rebuffed the request.  Id.  On Saturday, Plaintiff served a 

subpoena on Mr. Brady at his home.  Plaintiff did not send a copy of the subpoena to 

Defendant’s counsel.  Plaintiff has never sent a copy of the subpoena to Defendant’s counsel, 

and he has never informed Defendant’s counsel of the topic of testimony he intends to elicit from 

Mr. Brady. 

1. Plaintiff’s subpoena fails to allow Mr. Brady reasonable time to comply. 

The Subpoena was served on Mr. Brady on Saturday, four days prior to the commanded 

appearance on Wednesday.  Exhibit A.  Subpoenas served pursuant to Rule 45 must provide the 

person to whom the subpoena is directed “reasonable time to comply.”  Fed. R. Civ. P. 
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45(d)(3)(A)(i).  Courts routinely have found that a subpoena for deposition served fewer than 14 

days prior to the scheduled deposition is not reasonable.  See Bouchard Transp. Co., Inc. v. 

Assoc. Elec. & Gas Ins. Servs. Ltd., No. 15 Civ. 6586 PAC, 2015 WL 6741852, at *2 (S.D.N.Y. 

Nov. 4, 2015) (finding five days between receipt of the subpoena and the deposition date to be an 

unreasonable amount of time); Brown v. Hendler, No. 09 Civ. 4486 (RLE), 2011 WL 321139, at 

*2 (S.D.N.Y. Jan. 31, 2011) (ruling nine days between service of the subpoena and the 

deposition date to violates Rule 45); Memorial Hospice, Inc. v. Norris, No. 2:08–CV–084–B–A, 

2008 WL 4844758, at * 1 (N.D. Miss. Nov. 5, 2008) (compliance time of under 9 days not 

reasonable); United States v. Woods, 931 F.Supp. 433, 442 n.3 (E.D. Va.1996) (same).  The time 

provided by Plaintiff’s subpoena for compliance —four days—is plainly insufficient.   

That Plaintiff rebuffed Defendant’s suggestion to elicit written testimony on topics useful 

to the Court, he did not even pose written questions in addition to service of his subpoena, 

suggests that his intention is not to elicit from Mr. Brady “factual point(s) about the 

administration of elections in Sumter County,” but rather something else.  It is anyone’s guess 

what this something else might be.  The Rules provide Mr. Brady sufficient time to prepare for 

whatever Plaintiff thinks he has to elicit.  It would do no good to the Court, and would be an 

unnecessary burden on Mr. Brady, if the only testimony elicited was “I need more time to review 

the rules and ensure that I am providing the Court accurate information,” or a series of 

sustainable objections to an improper examination.  It would also do no good to the Court to 

allow a status conference to be converted into a hearing on topics not noticed to all parties.  

Plaintiff was asked to identify the topics of examination for Mr. Brady and he refused.  

Plaintiff’s untimely subpoena should be quashed for failure to provide reasonable time to 

comply. 
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2. Defendant’s Motion to Quash is timely. 

This Court is “required,” “on timely motion,” to quash a subpoena that fails to allow a 

reasonable time to comply.  Fed. R. Civ. P. 45(d)(3)(A)(i).  As a preliminary matter, Plaintiff 

failed to provide sufficient notice of the subpoena to Defendant’s counsel.  Plaintiff never sent to 

Defendant’s counsel a copy of the subpoena he served on Mr. Brady on Saturday.  Rule 45 

requires that a subpoena for the production of documents “must be served on each party” “before 

it is served on the person to whom it is directed.”  Fed. R. Civ. P. 45(a)(4).  That same notice 

requirement is expected of subpoenas for testimony.  Fed. R. Civ. P. 45, advisory committee 

notes 1991 amendments (“Such additional notice is not needed with respect to a deposition 

because of the requirement of notice imposed by Rule 30 or 31.”).  “The purpose of such notice 

is to afford other parties an opportunity to object.”  Id.  Of course, Rules 30 and 31 are Rules of 

discovery which only highlights how unusual Plaintiff’s move is.  Not only is this not a hearing 

or trial, we are not in active discovery.  Regardless, the Rules clearly contemplate notice through 

service of a copy of the subpoena so that the parties have an opportunity to object.  Plaintiff 

failed to provide this notice.   

 The result is that Defendant’s counsel has less time to object and prepare and file this 

Motion to Quash.  Indeed, without a subpoena, there is nothing for Defendant to move against.  

Defendant’s counsel received a copy of the subpoena yesterday and is filing this Motion today.  

Defendant’s Motion is timely.  
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3. Any testimony from Mr. Brady that might be helpful to the Court can be 
elicited using proper channels. 

 If Mr. Brady has information useful to the Court for this Wednesday’s status conference, 

Plaintiff had twenty days to work with Defendant to elicit that information prior to the status 

conference.  Even with Plaintiff’s belated request for Mr. Brady’s presence, Defendant offered to 

work with Plaintiff to ensure that information was provided to the Court.  Plaintiff refused.  

Plaintiff also had twenty days to ask this Court for an amendment to its February 9 Order 

converting this status conference into a hearing.  Plaintiff did not do this either.  Instead, Plaintiff 

commanded the presence of Mr. Brady, an employee of Defendant, putting the burden on 

Defendant to prepare and file this Motion and seek the Court’s intervention to protect Mr. Brady 

and govern Plaintiff’s counsel’s actions. 

Now that we are in this position because of Plaintiff’s own delay, an additional 

examination of Mr. Brady before this Court is precisely the type of relief that Plaintiff can 

request of the Court in this Wednesday’s status conference.  The Court has already indicated that 

it will discuss in the status conference Plaintiff’s emergency motion which sought, in the 

alternative, additional discovery related to expert disclosures.  The Court never intimated that 

such discovery, which is wholly unrelated to Mr. Brady, would be granted and that it would 

occur at the status conference.   

The answer is not a surprise examination of Mr. Brady on Wednesday.  Mr. Brady’s only 

role in this litigation is as an employee of Defendant, Sumter County Board of Elections and 

Registration.  Mr. Brady and Defendant are entitled by the Rules to time to prepare for any such 

examination.  If Plaintiff believes Mr. Brady has information that is useful to the Court, which he 

has refused to identify, he will have the opportunity to request such information on Wednesday 

and provide it to the Court thereafter. 
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For these reasons, Plaintiff’s Subpoena to Appear to Testify At a Hearing or Trial in a 

Civil Action served on Robert Brady should be quashed.  Enclosed is a Proposed Order. 

 

Respectfully submitted by: 
 

s/ Katherine L. McKnight______ 
E. Mark Braden (pro hac vice) 
Katherine L. McKnight (pro hac vice) 
Richard B. Raile (pro hac vice) 
BAKER HOSTETLER LLP 
1050 Connecticut Avenue NW 
Washington, DC 20036 
(202) 861-1500 

ATTORNEYS FOR DEFENDANT SUMTER 
COUNTY BOARD OF ELECTIONS AND 
REGISTRATION 
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CERTIFICATE OF SERVICE 
 

 I hereby certify that on this 27th day of February, 2018 the foregoing was filed and 
served pursuant to the Court’s electronic filing procedures using the Court’s CM/ECF system. 
 

s/ Katherine L. McKnight______ 
E. Mark Braden (pro hac vice) 
Katherine L. McKnight (pro hac vice) 
Richard B. Raile (pro hac vice) 
BAKER HOSTETLER LLP 
1050 Connecticut Avenue NW 
Washington, DC 20036 
(202) 861-1500 
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From: Bryan Sells <bryan@bryansellslaw.com>
Sent: Friday, February 23, 2018 9:03 PM
To: McKnight, Katherine L.
Cc: Braden, E. Mark; Raile, Richard; Stanley, Trevor M.; Laughlin McDonald; Aklima 

Khondoker; Kimberly Reid
Subject: RE: Sumter - next week's status hearing

Right. Since he's not a party, I'm not aware of anything that requires or permits us to serve the subpoena on him 
through his employer's attorneys. If you have authority that indicates otherwise, please let me know.  
 
BRYAN  
 
On Feb 23, 2018 8:51 PM, "McKnight, Katherine L." <kmcknight@bakerlaw.com> wrote: 

Bryan,  

  

Mr. Brady is an employee of a party to this case. 

  

Kate 

  

  

Katherine L. McKnight  
Partner   
   

   
 

Washington Square 
1050 Connecticut Ave, N.W. | Suite 1100 
Washington, DC 20036-5304  
T +1.202.861.1618  
 
kmcknight@bakerlaw.com 
bakerlaw.com  
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From: Bryan Sells [mailto:bryan@bryansellslaw.com]  
Sent: Friday, February 23, 2018 1:13 PM 
To: McKnight, Katherine L. 
Cc: Braden, E. Mark; Raile, Richard; Stanley, Trevor M.; Laughlin McDonald; Aklima Khondoker; Kimberly Reid 
Subject: RE: Sumter - next week's status hearing 

  

Are you asserting that Mr. Brady is a party to this case? 

  

BRYAN  

  

On Feb 23, 2018 1:05 PM, "McKnight, Katherine L." <kmcknight@bakerlaw.com> wrote: 

Bryan, 

  

We expect that any subpoena you seek to serve on Mr. Brady in his official capacity will be served on us, or Ms. 
Kimberly Reid, as counsel to the Sumter County Board of Elections and Registration in this matter. 

  

Kate 

  

Katherine L. McKnight  
Partner   
   

   
 

Washington Square 
1050 Connecticut Ave, N.W. | Suite 1100 
Washington, DC 20036-5304  
T +1.202.861.1618  
 
kmcknight@bakerlaw.com 
bakerlaw.com  

 

  

  

  

From: Bryan Sells [mailto:bryan@bryansellslaw.com]  
Sent: Friday, February 23, 2018 11:43 AM 
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To: McKnight, Katherine L. <kmcknight@bakerlaw.com> 
Cc: Braden, E. Mark <MBraden@bakerlaw.com>; Raile, Richard <rraile@bakerlaw.com>; Stanley, Trevor M. 
<tstanley@bakerlaw.com>; Laughlin McDonald <lmcdonald@aclu.org>; Aklima Khondoker <AKhondoker@acluga.org>; 
Kimberly Reid <Kimberly.Reid@lawsonreidlaw.com> 
Subject: Re: Sumter ‐ next week's status hearing 

  

Thanks for your response. We'll just proceed with the subpoena.  

  

BRYAN 

  

On Fri, Feb 23, 2018 at 11:30 AM, McKnight, Katherine L. <kmcknight@bakerlaw.com> wrote: 

Bryan, 
 
We received your e-mail and note that the Court has not scheduled a hearing next week but rather a status 
conference. We do not anticipate the Court eliciting testimony next week from any witnesses. Any subpoena 
for testimony would be improper for this reason, because it would lack sufficient notice for compliance, and 
for other reasons. We would object. 
 
That said, if you believe that there is some factual point about the administration of elections in Sumter 
County that Mr. Brady could provide that would be useful to the Court and the Parties during the status 
conference we would be happy to consider it. We suggest that you pose any such questions to us in writing by 
Monday and we will work to get Mr. Brady’s response to appropriate questions before the status conference.
 
Kate 

 
 
 
> On Feb 22, 2018, at 1:05 PM, Bryan Sells <bryan@bryansellslaw.com> wrote: 
> 
> Counsel: 
> 
> We would like to have Robert Brady present at next week's hearing in Albany. Will you agree to produce 
him without a subpoena? 
> 
> BRYAN 

________________________________ 
 
This email is intended only for the use of the party to which it is 
addressed and may contain information that is privileged, 
confidential, or protected by law. If you are not the intended 
recipient you are hereby notified that any dissemination, copying 
or distribution of this email or its contents is strictly prohibited. 
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If you have received this message in error, please notify us immediately 
by replying to the message and deleting it from your computer. 
 
Any tax advice in this email is for information purposes only. The content 
of this email is limited to the matters specifically addressed herein 
and may not contain a full description of all relevant facts or a 
complete analysis of all relevant issues or authorities. 
 
Internet communications are not assured to be secure or clear of 
inaccuracies as information could be intercepted, corrupted, lost, 
destroyed, arrive late or incomplete, or contain viruses. Therefore, 
we do not accept responsibility for any errors or omissions that are 
present in this email, or any attachment, that have arisen as a result 
of e-mail transmission. 

 
 
 

  

--  

The Law Office of Bryan L. Sells, LLC 

Post Office Box 5493 

Atlanta, Georgia 31107-0493 

(404) 480-4212 (voice/fax) 

bryan@bryansellslaw.com 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

ALBANY DIVISION 
 

MATHIS KEARSE WRIGHT, JR., 
 
 Plaintiff, 
 
v. 
 
SUMTER COUNTY BOARD OF 
ELECTIONS AND REGISTRATION, 
 
 Defendant. 
 

 
 
 
 
CIVIL ACTION NO. 1:14-CV-42 (WLS) 
 
 

 
[PROPOSED] ORDER  

Upon consideration of Defendant’s Motion to Quash and the subpoena attached thereto, it 

is hereby  

ORDERED that Defendant’s Motion is GRANTED, and it is further  

ORDERED that Plaintiff’s Subpoena to Appear to Testify At a Hearing or Trial in a Civil 

Action issued to Robert Brady on Saturday, February 24, 2018, is hereby QUASHED. 

This day of February 2018. 

 
 
 

 
  
W. LOUIS SANDS  
SENIOR UNITED STATES DISTRICT JUDGE 
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