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 Plaintiff-Appellee Mathis Kearse Wright, Jr. respectfully submits 

this response in opposition to Sumter County’s emergency motion to 

vacate or stay the injunction pending appeal granted by the district 

court in this case last Friday.  Wright opposes the motion for three 

reasons.  First, it is already too late to grant the requested relief.  

Second, the County has failed to comply with the procedural 

requirements for seeking a stay.  And, third, the County cannot 

establish that equity favors a stay in this case. 

Background 

This is a Section 2 challenge to the method of electing members of 

the Board of Education in Sumter County, Georgia. The plaintiff-

appellee, Mathis Kearse Wright, Jr., is an African-American resident 

and registered voter in Sumter County. The defendant-appellant is the 

Sumter County Board of Elections and Registration (“Sumter County” 

or the “County”), which is responsible for conducting elections for 

members of the Sumter County Board of Education. Act No. 87, 2001 

Ga. Laws 3865.  
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Wright filed his complaint and motion for a preliminary injunction 

on March 7, 2014. (ECF 1.)1 On April 3, 2014, the district court denied 

Wright’s motion for a preliminary injunction. (ECF 17.) On July 14, 

2015, the court granted the County’s motion for summary judgment and 

granted judgment in its favor. (ECF 62 and 63.)  

A year later, this Court reversed. (ECF 71.) The Court concluded, 

among other things, that the district court had improperly weighed 

district elections held under Sumter County’s prior election plan more 

heavily than the 2014 at-large elections held under the current plan in 

which the minority-preferred candidates did not win. (ECF 71 at 6.) The 

Court also held that the district court had improperly ignored the 

possibility that the current plan’s majority-vote requirement may add to 

the dilutive effect of the at-large elections. (ECF 71 at 5.) 

The district court subsequently reopened discovery at the parties’ 

request. (ECF 76.)  

In a scheduling order entered on December 20, 2016 (ECF 85), the 

district court instructed the parties “tentatively” to be ready for trial to 

begin on Monday, June 5, 2017. Following a series of discovery 

                                                
1 All ECF citations refer to documents filed in the district court. 
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extensions caused by the ill health of one of the defendant’s attorneys, 

the district court subsequently indicated that the case would not be 

ready for trial in June, but it gave no other trial date. (ECF 99.) The 

court later assured the parties that “upon review of its trial calendar,” 

permitting the defendant to file an untimely discovery motion would not 

push the trial date beyond the next school-board election. (ECF 102.)  

On June 20, 2017, Wright moved the court for a status conference 

to discuss scheduling the trial. (ECF 107.) The court denied that motion 

but ordered the parties to submit a written status report identifying the 

relevant dates in the election calendar for the 2018 school-board 

elections. (ECF 108.) The parties filed their joint report on July 13, 

indicating, among other things, that the qualifying period for school-

board candidates runs from March 5, 2018, at 9:00 a.m. until March 9, 

2018, at noon. (ECF 111.)  

On September 21, 2017, the district court set the case for trial 

beginning on December 11, 2017, “so that a judgment may be issued 

prior to the 2018 school board general election.” (ECF 114 at 2.)  

On October 26, 2017, the district court granted partial summary 

judgment in Wright’s favor. (ECF 125.) Specifically, the court concluded 
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that the African-American community in Sumter County is sufficiently 

large and geographically compact to constitute a majority in an 

additional single-member district, satisfying the first Gingles factor. 

(ECF 125 at 20.) The court also concluded the following material facts 

are undisputed and will be treated as established in the case: (1) 

Sumter County uses a majority-vote requirement; (2) no African 

American has been elected to an at-large seat on the school board under 

the challenged plan; and (3) no African Americans have been elected in 

school board districts except where African Americans constitute a 

majority of the voting-age population. (Id.)  

The district court held a trial on the merits over four days in 

December 2017 and allowed the parties to submit evidence, testimony, 

and written arguments. (ECF 144, 145, 146, 148, 161, 162, and 163.) At 

the conclusion of trial, the court set a post-trial briefing schedule that 

was expected to end in early February, thus giving the court time to 

resolve this case on the merits before qualifying for the 2018 school-

board elections would begin in March. (ECF 147; Trial Tr. vol. 4, 145-

153.) 
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On February 9, however, the district court advised the parties 

that it no longer believed that it could rule on the merits and, if 

necessary, implement a remedial plan before March 5. (ECF 179.) The 

court called a status conference to discuss, among other things, 

“whether the Court should allow the May 2018 election to proceed as 

planned with the current districts or enjoin the election.”  (Id. at 2.) 

Wright subpoenaed the county’s election supervisor, Robert A. Brady, to 

appear at the conference in case his testimony was needed regarding 

election administration, but the County successfully moved to have the 

subpoena quashed. (ECF 185, 186, and 187.)  

Following the status conference, the district court issued an order 

inviting Wright “to file a motion for injunctive relief if he believes such 

a motion is needed.”  (ECF 189.) Wright filed a motion for a preliminary 

injunction shortly thereafter. (ECF 190.) 

On March 17, 2018, before Wright’s motion had been fully briefed, 

the Court issued a 38-page order finding, “based on the totality of the 

circumstances, that the at-large districts of the Sumter County Board of 

Education dilute African-American voting strength in violation of 

Section 2 of the Voting Rights Act of 1965, as amended, 52 U.S.C. 
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§ 10301.”  (ECF 198 at 37.) The district court did not adopt a remedy in 

its order but noted instead that this case “now moves to a remedial 

stage.” (Id.) The court ordered the defendant “to confer with Sumter 

County’s legislative delegation and inform that Court …whether the 

General Assembly is inclined to enact a remedial plan before adjourning 

sine die or, if not, a timeline for when it believes a remedial plan could 

be adopted.”  (Id.) In light of its order, the district court denied Wright’s 

motion for a preliminary injunction without prejudice. (Id. at 38.) 

On Monday, March 26, the County filed a status report in which it 

indicated that the legislature would not adopt a remedy in the current 

legislative session and that the General Assembly could take up the 

matter at its next legislative session, which is scheduled to begin in 

January 2019. (ECF 201.) Three days later, in the middle of the night 

on Thursday, March 29, the General Assembly adjourned sine die 

without adopting a remedy. 

The next morning, Wright filed an emergency motion for a 

temporary restraining order and preliminary injunction asking the 

district court to enjoin the County from conducting the school-board 

elections scheduled for May 22, 2018. (ECF 202.) Later that same day, 
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the district court issued an order granting the motion and enjoining the 

May 22 election. (ECF 204.) The court indicated that it would enter a 

further order by July 23 setting forth an interim remedial plan for 

future school-board elections. (Id. at 7.) The court also invited the 

County to file any objections to its order no later than April 6, 2018. 

(Id.) 

On April 6, Sumter County filed various objections to the district 

court’s order enjoining the election. (ECF 205.) Accompanying the 

objections was a declaration from the county’s election supervisor 

indicating, among other things, that the school-board election had been 

removed from the county’s ballots and that voting for other contests on 

the ballot in the May 22 election would begin on April 7. (ECF 205-1 ¶ 

3.) 

Five days later, the district court entered a twelve-page order 

considering and rejecting each of the County’s objections. (ECF 206.) 

The County filed its notice of appeal on the same day. (ECF 207.) 

 On April 13, the County filed a motion in this Court to expedite 

the appeal. Wright opposed and moved to dismiss the interlocutory 

appeal for lack of jurisdiction.   
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On May 4, the motions panel denied the County’s motion “without 

prejudice to the right of either party to seek a stay and/or expedited 

review upon the district court issuing an order setting interim 

boundaries for the Sumter County Board of Election districts.”   Five 

days later, the motions panel denied Wright’s motion to dismiss without 

explanation. 

Then on June 21, the district court issued an order modifying the 

March 30 injunction from which the County had appealed.  (ECF 214.) 

The new order modified the prior order by removing the self-imposed 

July 23 deadline for issuing an order regarding new boundaries for the 

board of education election districts.  The court concluded that it lacked 

jurisdiction to do so because of the pendency of this appeal.  The order 

also clarified that the March 30 order from which the County appealed 

“requires only that the Sumter County Board of Education elections 

previously scheduled for May 22, 2018 be held on November 6, 2018.”   

(Id. at 5-6.)  The net effect of the June 21 order was thus to allow the 

County to hold the next school board election on November 6 using the 

election plan that the district court had found to violate the Voting 

Rights Act. 
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Wright promptly filed a motion asking the district court to 

reconsider its June 21 order. On July 23, the district court denied 

Wright’s motion after again concluding that it lacked jurisdiction to 

issue new boundaries. (ECF 217.) The court also denied without 

prejudice Wright’s request for an order enjoining the November election 

but stated that it would “… entertain the request [to enjoin the 

November election] upon Wright’s motion on a date closer to the 

election.” (Id. at 7). Wright filed a motion making that request eight 

days later, and the district court expedited the briefing schedule. 

In its response to Wright’s motion, the County offered a 

declaration from Robert Brady, Sumter County’s Supervisor of 

Elections. (ECF 223-1.)  According to Brady, the Secretary of State’s 

office notified him that, in order to prepare the election databases for 

the November election, it must receive all information from the county 

to be placed on the ballot by August 10, 2018.  (Id. ¶ 5.)  Brady 

contacted the Secretary of State’s office to ask for more time and was 

told that “the last date on which information could be provided to the 

Secretary of State was August 17, 2018.” (Id. ¶ 6.) Based on Brady’s 

USCA11 Case: 18-11510     Date Filed: 08/22/2018     Page: 12 of 29 



 13 

testimony, the County argued that it was “too late” for the district court 

to issue the requested injunction. (ECF 223 at 14-15.) 

On August 9, while the parties were briefing Wright’s motion for 

an injunction in the district court, this Court issued an order remanding 

the appeal to the district court with instructions to issue new 

boundaries for the November election if it was still feasible to do so.  

Otherwise, the district court was instructed to resolve any motions 

regarding the November election and return the case to this Court. 

Later that same day, Wright moved the district court for a status 

conference “to discuss how to comply with the Eleventh Circuit’s 

instructions.”  (ECF 226.)  The court granted the motion and set the 

matter for a telephonic conference on August 15.  (ECF 227.)  The court 

also directed the parties to lay out their positions on the issues to be 

discussed on the call, which they did in separate filings.  (ECF 230, 

231.) The district court then held the conference on the record and 

allowed the parties argue their respective positions.  (ECF 234 (order 

memorializing telephonic conference), 235 (transcript).)  At the 

conclusion of the conference, the court also invited the parties to file any 
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supplemental material by the close of business on August 16, which the 

County did.  (ECF 236.) 

On Friday, August 17, the district court entered an order 

concluding that it was not still feasible to issue new boundaries for the 

November election and that the election should not be allowed to 

proceed under the boundaries that it had found to be discriminatory.  

(ECF 237.)  The court then issued a longer order explaining its 

injunction on the following Monday.  (ECF 238.)  Later that same day, 

the County filed this emergency motion asking the Court to stay the 

district court’s August 17 injunction and to allow the school-board 

election to proceed in November under the unlawful boundaries. 

Argument 

I. It is too late to put the election back on the ballot. 

Sumter County told the district court—repeatedly, and in no 

uncertain terms—that August 17 was “the last date on which to provide 

information to the Secretary of State” regarding the contents of the 

November ballot. (ECF 233-1¶ 6; see also ECF 219 at 1; ECF 222 at 1; 

ECF 223 at 14-15; ECF 234 at 3; ECF 235 at 30.)  That date was based 

on the sworn testimony of one of the county’s own employees, who 
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stated that he had personally contacted the Secretary of State’s office to 

ask for more time to change the ballot and was told that August 17 was 

the final day. (ECF 233-1¶ 6.) The district court relied on that date in 

setting the briefing schedule on Wright’s motion for an injunction (ECF 

220 at 1), in denying an evidentiary hearing (ECF 224 at 1), in 

scheduling argument (ECF 238 at 1), and in deciding what relief, if any, 

to grant (ECF 238 at 5-6).   

 Today is August 22.  The deadline for changing the ballot has 

passed.  But the County’s motion now suggests—for the first time and 

without any evidence or explanation—that it may be possible to change 

the ballot until Monday, August 27. 

 Maybe so.  Wright sought discovery and the opportunity to 

question the County’s election supervisor on ballot-printing deadlines, 

but the County has so far been successful in its efforts to prevent him 

from doing so. (ECF 185, 186, 187, 221, 222, 224, 226.) So Wright and 

the district court have had no choice but to rely on the County’s 

multiple prior representations that August 17 was the drop-dead date. 

 It is therefore too late for the County to find ten more days.  The 

district court’s finding that August 17 was the deadline for changing 
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ballots is not clearly erroneous and is thus dispositive of the County’s 

motion.  It is simply too late for this Court to put the school-board 

election back on the ballot, and that is the only relief the County seeks. 

The Court should therefore deny the County’s motion as moot. 

 Moreover, a stay is an equitable remedy, and the County has not 

explained how it suddenly found those ten days and why it could not 

have found them before the district court issued its ruling. The absence 

of good cause suggests a lack of candor that provides an additional basis 

for denying the County’s motion for equitable relief. See Keystone 

Driller Co. v. General Excavator Co., 290 U.S. 240, 241 (1933) (“He who 

comes into equity must come with clean hands.”). Having told the 

district court one deadline, the County should not benefit from telling 

this Court something entirely different. 

II. The County’s motion is procedurally barred. 

 Requests for a stay pending appeal are governed by Rule 8(a) of 

the Federal Rules of Appellate Procedure, which provides that a party 

seeking a stay “must ordinarily move first in the district court.” Fed. R. 

App. P. 8(a)(1).  A motion for relief may be made to the court of appeals, 

but the movant must “(i) show that moving first in the district court 
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would be impracticable practicable; or (ii) state that, a motion having 

been made, the district court denied the motion or failed to afford the 

relief requested . . . .”  Fed. R. App. P. 8(a)(2)(A).  See, e.g., Ruiz v. 

Estelle, 650 F.2d 555, 567 (5th Cir. June 26, 1981) (per curiam).2 Stay 

motions that disregard this requirement are routinely denied on that 

basis. See e.g., Chemical Weapons Working Group v. Dept. of the Army, 

101 F. 3d 1360, 1361 (10th Cir. 1996); Baker v. Adams County/Ohio 

Valley School Board, 310 F.3d 927, 930–31 (6th Cir. 2002); SEC v. 

Dunlap, 253 F.3d 768, 774 (4th Cir. 2001); Hirschfeld v. Board of 

Elections in City of New York, 984 F.2d 35, 38 (2d Cir. 1993).  

 Here, the County concedes that it did not move first in the district 

court, but it contends, in a single sentence, that doing so would have 

been impracticable because of “time constraints” and because the 

district court “has addressed the question of what interim relief it 

believes is appropriate pending appeal.” (Mot. at 7.) This bald assertion 

falls short of the “show[ing]” of impracticability required by Rule 8(a). 

                                                
2 Decisions of the Fifth Circuit Court of Appeals handed down prior to October 1, 1981, are 
binding precedent in the Eleventh Circuit. See Bonner v. City of Prichard, 661 F.2d 1206, 1209 
(11th Cir. 1981). 
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 It is unclear, for example, what time constraints the County has in 

mind.  The injunction that the County seeks to stay came down at 12:41 

p.m. on August 17.  The County then waited three full days, until the 

afternoon of August 20, to file its motion for a stay in this Court, and it 

suggests that relief is possible until August 27.3  Yet the County offers 

no explanation for its three-day delay and no reasons why the district 

court would not have been able to rule promptly on a stay motion, such 

as absence or incapacity, over the ten-day span.  See, e.g., Gould v. 

Shalala, 30 F.3d 714, 718 n.4 (6th Cir. 1994) (finding impracticability 

where the district judge was away from his chambers over a holiday). 

The County has identified no cases where simply having ten days to 

obtain relief is, by itself, sufficient to demonstrate impracticability, and 

Wright is aware of none. 

 The County also suggests that it would have been futile to move 

first in the district court.  While a showing of futility can establish 

impracticability under Rule 8(a), this Court construes futility quite 

                                                
3 The County has not provided any evidence to show that August 27 is 
the actual ballot-printing deadline.  It could be much later.  
Nonetheless, Wright assumes for purposes of this argument that the 
deadline is what the County’s attorneys suggest that it is. 
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narrowly.  Because “the district court should have the opportunity to 

rule on the reasons and evidence presented in support of a stay,” a 

movant generally cannot establish futility if it presents any facts or 

arguments in support of a stay that have not already presented to the 

district court.  Ruiz, 650 F.2d at 567.   

 Here, the County has done both.  First, the County has presented 

this Court with a new ballot-printing deadline.  Whereas the County 

told the district court that the deadline was August 17, the County now 

suggests that the deadline is August 27.  And, second, the County offers 

a new argument based on the Supreme Court’s recent decision in Abbot 

v. Perez, 138 S. Ct. 2305, 2333 (2018), that came down after the district 

court’s ruling on liability and March 30 injunction. (Mot. at 10-11.) 

While the County cites the case in a single footnote in the district court 

(ECF 223 at 8 n.4), it has never made the argument that it makes for 

the first time in its motion here. There is simply no telling how the 

district court would rule if presented with the same facts and 

arguments presented to this Court, and, for that reason, the County 

cannot establish that it would have been futile to give it that 

opportunity. 
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 Under these circumstances, the County has not shown that it 

would have been impracticable to move first in the district court, and 

this Court should therefore deny the County’s motion as procedurally 

barred. 

III. The equities clearly favor the victims of vote dilution. 

 A stay pending appeal is an “extraordinary remedy” and the party 

seeking it must show: “(1) a substantial likelihood that they will prevail 

on the merits of the appeal; (2) a substantial risk of irreparable injury 

to the[m] unless the [stay] is granted; (3) no substantial harm to other 

interested persons; and (4) no harm to the public interest.” Touchston 

v. McDermott, 234 F.3d 1130, 1132 (11th Cir. 2000) (en banc) (per 

curiam).  The County cannot make that showing here. 

 1. The County is not likely to succeed on appeal. 

 This is not a close case. There have now been three elections for 

the at-large seats under the challenged plan. Black voters have been 

politically cohesive in all three. Voting has been racially polarized in all 

three. And a white majority has defeated the candidate preferred by 

black voters in all three. In other words, black voters are zero for three 

in the at-large elections held under the challenged plan. The result is 
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that African-American voters, who make up almost half of Sumter 

County’s voting-age population, can elect candidates of their choice to 

only two of the board’s seven seats. But under a fairly-drawn election 

plan with seven single-member districts, they would likely elect three. 

That constitutes vote dilution under well-settled law. See Thornburg v. 

Gingles, 478 U.S. 30, 48-51 (1986). The district court correctly applied 

that well-settled law here, and its findings of fact, including its ultimate 

finding of vote dilution, have more than adequate support in the trial 

record.  

The district court correctly found that Wright established each of 

the three Gingles preconditions. Sumter County does not challenge the 

court’s findings on the first Gingles precondition, and the County fails 

to establish clear error on the second and third Gingles preconditions.  

The district court also found correctly that the two most important 

Senate factors—the extent to which minorities have been elected to 

public office in the jurisdiction and the extent to which voting is racially 

polarized—weigh heavily in Wright’s favor. Sumter County does not 

dispute either finding on appeal. These two factors, along with the three 
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Gingles preconditions, are more than adequate to support the district 

court’s finding of liability.  

The district court also found that four other factors weigh in 

Wright’s favor, and Sumter County does not dispute any of those 

findings. Although not essential, those findings provide further support 

for the district court’s ultimate finding, based on the totality of 

circumstances, that the challenged plan results in unlawful vote 

dilution. As a result, Wright–not the County–is likely to prevail in this 

appeal.   

 The County’s argument to the contrary rests primarily on a case 

from another circuit, Salas v. Sw. Texas Jr. College District, 964 F.2d 

1542, 1555 (5th Cir. 1992), that is easily distinguishable and does not 

require a heightened burden of proof as the County contends.  But even 

if it did, Wright presented ample evidence to meet that burden.   

The County also argues, based on the Supreme Court’s recent 

decision in Abbott v. Perez, 138 S. Ct. 2305, 2333 (2018), that the 

district court improperly shifted the burden of proof from the plaintiff to 

the defendant, finding Wright’s alternative plan acceptable “simply 

because Defendant presented no evidence against the plan.” (Mot. at 
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11.)  But no fair reading of the district court’s 38-page order supports 

that contention.  The district court expressly noted that “[t]he only 

testimony before the Court” support Wright’s plan. (ECF 198 at 35.)  It 

also noted that, while the County “makes the argument that this is not 

the case,” it did not present any evidence to support its argument.  (Id.)  

That is not burden-shifting. That is fact-finding. 

Under these circumstances, the County has not shown a 

substantial likelihood of succeeding on its appeal.  

 2. The County has not articulated any irreparable harm. 

 The County asserts, without explanation, that “[e]njoining the 

election irreparably harms the County. See Maryland v. King, 133 S. Ct. 

1, 3 (2012).”  The case on which the County relies, however, has nothing 

to do with elections.  It involves an opinion of the Maryland Court of 

Appeals that had overturned a rape conviction after finding that the 

State’s DNA collection law violated the Fourth Amendment.  The 

Supreme Court granted a stay of that judgment after finding that 

Maryland’s decision conflicted with decisions of the Third and Ninth 

Circuits and the Virginia Supreme Court.  The Court also noted that a 
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State suffers irreparable harm whenever “a State is enjoined by a court 

from effectuating statutes enacted by representatives of its people.”  Id. 

 Here, of course, the injunction from which the County seeks a stay 

does not enjoin a State from enforcing its laws.  It merely prevents a 

county from holding a school-board election at a time not authorized by 

state law. That hardly constitutes irreparable harm. 

 The County articulates no other harm that it would suffer in the 

absence of  a stay. 

 3. African Americans in Sumter County will suffer 
substantial harm if the stay is granted. 

 
 If the stay is granted, the school-board election will go forward 

under a plan that the district court has found to be discriminatory.  The 

district court has repeatedly found this harm to be “severe.”  (ECF 204 

at 6; ECF 238 at 10.) Another election under the discriminatory plan 

would entrench this harm for another two years or more, since 

candidates elected in November would gain the advantage of 

incumbency in future elections.   

 The County argues that the harm to African Americans as a result 

of the vote dilution in this case “is not severe.”  (Mot at 16.)  Wright 

obviously disagrees, but the relevant standard here is not “severe” harm 
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but “no substantial” harm.  Given the fundamental importance of the 

right to vote in our constitutional democracy, the dilution of the right to 

vote undoubtedly qualifies as substantial harm. 

 Under these circumstances, the County has failed to show that the 

requested injunction would cause no substantial harm to African 

American voters in Sumter County.  

 4. A stay would harm the public interest. 

 The public interest in this case is clear. “[I]t is always in the 

public interest to prevent the violation of a party’s constitutional 

rights.” Hobby Lobby Stores, Inc. v. Sebelius, 723 F.3d 1114, 1145 (10th 

Cir. 2013) (en banc) (quoting Awad v. Ziriax, 670 F.3d 1111, 1131–32 

(10th Cir. 2012)), aff’d 134 S. Ct. 2751 (2014); accord League of Women 

Voters v. North Carolina, 769 F.3d 224, 247 (4th Cir. 2014). A stay 

would allow the school-board election to proceed under a plan that 

discriminates against African-American voters, and that is plainly 

contrary to the public interest.  

 The County does not directly address the public interest, but it 

does make various allegations of harm that might befall members of the 

school board, school-board candidates, and voters in the absence of a 
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stay.  (Mot. at 17-20.)  The County made these same allegations in the 

district court, which found them to be “no persuasive” and based on 

“conjecture.”  (ECF 238 at 8; see also ECF 228 at 3-6.) Wright agrees 

with the district Court. 

CONCLUSION 

 The Court should deny the County’s motion for a stay. 
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/s/ Bryan L. Sells     
Bryan L. Sells 
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Telephone: (404) 480-4212 
Email: bryan@bryansellslaw.com 
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American Civil Liberties Union 
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Atlanta, Georgia 30303 
Telephone: (404) 500-1235 
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Aklima Khondoker 
American Civil Liberties Union 
Foundation of Georgia 
P.O. Box 77208 
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