
IN THE UNITED STATES DISTRICT COURT  
FOR THE MIDDLE DISTRICT OF GEORGIA 

ALBANY DIVISION 
 
MATHIS KEARSE WRIGHT, JR.,  ) 
      ) 
Plaintiff,  ) 
      ) 
v. )   CASE NO.: 1:14-cv-42 (WLS) 
      ) 
SUMTER COUNTY BOARD OF ) 
ELECTIONS AND REGISTRATION,  )   
      )   
Defendant. ) 
____________________________________)       

 
PLAINTIFF’S REPLY IN SUPPORT OF  

EMERGENCY MOTION FOR AN INJUNCTION PENDING APPEAL 
 

 Plaintiff Mathis Kearse Wright, Jr. respectfully submits this reply in support of his 

motion for an injunction pending appeal. 

I. An injunction is necessary to maintain the status quo. 

 The County’s main argument is that the requested injunction would alter the status quo 

between the parties rather than maintain it. Not so. 

 The County appealed this Court’s interlocutory order canceling the May school-board 

elections and moving them to November, to be held under a yet-to-be-announced remedial plan.  

The County seeks in the appeal to hold the 2018 school-board elections in November 2018 under 

the discriminatory plan.   

 Then the Court modified its injunction to allow the November election to proceed under 

the discriminatory plan. As Wright has argued in the Court of Appeals, that modification mooted 

the appeal by giving the County the relief it sought. But, more importantly, it also shifted the 

status quo between the parties.  It transformed the County from an appellant challenging the 

Court’s original injunction into an appellee defending the Court’s modified injunction. And it 
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transformed Wright from an appellee defending the Court’s original injunction into an appellant 

challenging the Court’s modified injunction. The Eleventh Circuit has not yet ruled on Wright’s 

motion to dismiss, but it has held the entire appeal in abeyance until its own jurisdiction can be 

sorted out.  

 An order canceling the November school-board elections and moving them to a date to be 

determined following resolution of the appeal would therefore maintain the status quo from 

which the County appealed.  Allowing the election to proceed under the discriminatory plan 

would not.   

 The requested injunction is also necessary to maintain the electoral status quo. A new 

election means new incumbents, together with all of the practical the advantages that accrue with 

incumbency. It also means new four-year terms of office for those incumbents that will have the 

effect of diluting African-American voting strength for at least two more years (unless this Court 

calls for a special election and shortens the terms of those elected in November 2018 when it 

ultimately issues a remedial plan).  It further means new election data, new data analysis, new 

expert reports, and probably a new trial required in this case.  That is hardly the status quo, and 

none of that will be necessary if the Court enters the requested injunction pending the County’s 

appeal. It will only be necessary if the Court fails to enter the injunction. 

II.  The balance of the equities clearly favors the victims of vote dilution. 

 The County’s other argument is that the balance of the equities—that is, the balance of 

harms to other interested persons and the public interest—weighs against an injunction here.  In 

making this argument, the County predictably undervalues the harm of vote dilution on the 

thousands of African-American citizens in Sumter County (not to mention the harm to thousands 

of African-American children attending the still-segregated Sumter County Public Schools). This 
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Court has already found that harm to be “severe.” (ECF 204 at 6.) The County, by contrast, finds 

that harm to be outweighed by a variety of administrative concerns supported by nothing but 

conjecture. Wright obviously disagrees. 

 Before laying out those administrative concerns, however, the County quotes from cases 

warning that enjoining state elections is a potentially serious intrusion on state sovereignty.  That 

may be so, but a state election is not at issue in this case. This case is about a county election. It 

is about a county school-board election. It is about a county school-board election in a very 

small county.  While still vitally important to many citizens of Sumter County (particularly the 

African-American citizens), the election at issue in this case is several ranks below a state 

election and therefore does not raise the same federalism concerns as, say, enjoining an election 

for the entire General Assembly. Not that the Court should act willy-nilly, of course, but neither 

should it accept the County’s suggestion that the equities automatically tilt against an injunction 

just because this is a voting case. 

 The County first contends that board-member terms and minority representation weigh 

against an injunction. As to the latter, the County notes that Wright will not benefit from an 

injunction pending appeal because members elected under the unlawful plan will remain in 

office until their successors are elected.  Wright agrees. The injunction will not benefit him, and 

it is not intended to do so. It is intended to maintain the status quo and that is all.  

As to the former, the County contends that the injunction will interfere with the 

governance of the school board because (1) the County’s Supervisor of Elections, Robert Brady, 

is uncertain as to whether board members remain in office until their successors are elected, and 

(2) some current board members may resign and leave voters unrepresented. These concerns are 

easily addressed. Under Georgia law, board members do remain in office until their successors 
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are elected. (ECF 153-22 at 3.)  Brady must be unfamiliar with that law. And, also under Georgia 

law, there is a clear procedure for filling vacancies on a school board by a vote of the remaining 

members or, in some cases, by a special election held in conjunction with the next general 

election. See O.C.G.A. § 20-2-54.1. And whether a current board member might resign is pure 

speculation at this point.  Instead, what we can say for sure is that the requested injunction will 

retain experienced board members to govern Sumter County’s schools until their successors can 

be lawfully elected. 

The County next contends, without any evidentiary support, that the potential for voter 

confusion weighs against an injunction. It is true, of course, that school-board elections used to 

be held in November of even-numbered years and that the election will not be on the ballot this 

November if the injunction is granted. But it isn’t clear how that would affect voter confusion or 

turnout because, for one thing, we don’t know when the next election would be held following 

the appeal. It might, for example, be held in conjunction with the general election next 

November, when Georgia typically holds municipal elections. Or, depending on how quickly the 

Eleventh Circuit resolves the appeal, it could be held in the spring of 2020 in conjunction with 

the presidential preference primary—which would likely feature fairly high turnout if recent 

history is any guide. 

The extent to which the requested injunction would risk voter confusion is also unclear 

because there is no evidence to suggest that very many voters of Sumter County are aware that, 

in the absence of an injunction, the school-board election will be on the ballot in November. 

Indeed, the County has apparently chosen not to notify the public about the election. See Exhibit 

A (Declaration of Mathis Kearse Wright, Jr.). There are no notices posted on the county’s 

website or the county’s election website.  There have been no notices or articles published in the 
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Americus Times-Recorder. And, at least according to Wright’s personal observations, most folks 

in Sumter County just don’t know yet that there could be a school-board election in November. 

Under these circumstances, the risk of voter confusion from an injunction seems low. 

 The County next contends that the burdens of a canceled election on candidates weigh 

against the injunction. The Court previously considered this concern in conjunction with its 

injunction canceling the May school-board elections and concluded that the injunction was 

issued early enough that candidates who had planned to run would not have spent much money 

yet. (ECF 206 at 9-10.) That is even more true here, where we are even farther from Election 

Day. So, to the extent that this concern has any weight at all, it does not weigh heavily against an 

injunction. 

The County next contends that the burdens on election administration weigh against an 

injunction. Courts have repeatedly rejected this argument in similar contexts and have found that 

assuring citizens of the right to vote “outweighs the cost and the inconvenience” that election 

officials might incur. United States v. Georgia, 952 F. Supp. 2d 1318, 1332–33 (N.D. Ga. 2013); 

see also Common Cause/Georgia, 406 F. Supp. 2d 1326, 1375–76 (N.D. Ga. 2005); Georgia 

State Conference off the NAACP v. Georgia, Civ. No. 1:17-cv-1397-TCB, slip op. at 15-16; 

Georgia Coalition for the Peoples’ Agenda, Inc. v. Deal, No. 4:16-cv-269-WTM-GRS, 2016 WL 

6039239, at *2 (S.D. Ga. Oct. 14, 2016). The same is true here.  

The County specifically contends that a remedial plan could result in duplicate 

representation, no representation, and uncertain terms of office. Those concerns, however, do not 

apply if the Court merely cancels the election but leaves the current plan in place. Even with a 

new plan, those concerns are easily addressed as part of the Court’s remedial order. In fact, 
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Wright’s remedial proposals contain proposed implementation orders which resolve those issues. 

(ECF 174-2, 174-3.) 

It is also worth noting that any administrative or financial burdens on the County are 

entirely of its own choosing. As is its right, the County has chosen to litigate this case to the hilt. 

News reports indicate that it has substantial spent sums of money on its own attorneys. It is a bit 

rich for the County to complain about the potential cost of a special election when it could have 

chosen to consent to interim relief at the general election while its appeal proceeded. The 

County, of course, has a right to litigate this case how it wishes, but equity does not require the 

Court to save the County from its own choices. 

Lastly, the County contends that it is too late to cancel the election. It relies on a hearsay 

statement contained in Mr. Brady’s declaration that some unnamed person in the Secretary of 

State’s office told him that August 17 is the last possible date to remove the school-board 

election from the November ballot. Since it is not yet August 17, it would appear that there 

remains plenty of time for this Court to act. Moreover, an affidavit submitted in an unrelated case 

in 2016 by Michael Barnes, the then-current head of Georgia’s Center for Election Services 

(CES) suggests that the window for changing ballots is much larger than Brady says it is. See 

Exhibit B. Barnes indicates that “the final ballot must be provided to county election officials by 

no later than 50 days prior to the date of the election.” Id. at 4. Overall, the Barnes declaration 

strongly suggests that the County could make arrangements with CES to move Sumter County’s 

ballot-creation to the “bottom of the stack” of counties processed by CES and thereby extend the 

window considerably. (ECF 205-1 at 2.) Indeed, this is precisely what happened in response to 

this Court’s injunction canceling the school-board election in May. (Id.) 

Case 1:14-cv-00042-WLS   Document 228   Filed 08/10/18   Page 6 of 13



 

 7 

The County also points to a variety of cases that they claim found that it was too late to 

enjoin an election. But all of those cases are easily distinguishable, most of them either because 

they pre-date the advent of modern redistricting technology, involved partisan elections, or 

involved statewide redistricting. 

The County relies most heavily on the Fifth Circuit’s decision in Chisom v. Roemer, 853 

F.2d 1186, 1190 (5th Cir. 1988), where the court of appeals on August 3 vacated a preliminary 

injunction canceling a November election for state supreme court justices. But no fair reading of 

that opinion could conclude that it did so because of poor timing. Rather, it did so because of 

concerns about the plaintiffs’ likelihood of success on the merits and the fact that the state law 

providing for terms of office for supreme court justices did not contain a holdover provision. Id. 

at 1190-91. In this case, by contrast, Wright has already prevailed, there is a holdover provision, 

and this is not about justices on a state supreme court. 

The County also relies on Klahr v. Williams, 313 F. Supp. 148, 152 (D. Ariz. 1970) 

(three-judge district court), aff’d sub nom. Ely v. Klahr, 403 U.S. 108 (1971), which on May 19, 

1970, declined to enjoin elections for Arizona’s entire legislature and congressional delegation. 

There, the court did rest its decision mainly on the timing, but those offices were all partisan. So 

the court would have needed time for a primary election and a general election between May 19 

and the November election. The case also predates the widespread use of computers and 

geographical information systems that dramatically reduce the amount of time needed to perform 

many tasks associated with implanting new election boundaries. And, of course, this case does 

not concern the entire General Assembly and congressional delegation. The scope of the task at 

issue is dramatically smaller. 
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Kilgarlin v. Martin, 252 F. Supp. 404, 444 (S.D. Tex. 1966), also cited by the County, 

provides no support. That case came so early in the development of the law and technology of 

redistricting that the tools and expertise to redistrict quickly were lacking. Not so here. And that 

case involved redistricting for the entire Texas legislature with partisan elections.  

 The County also relies on Cardona v. Oakland Unified Sch. Dist., California, 785 F. 

Supp. 837 (N.D. Cal., 1992). But Cardona was not a case in which there had been a finding of a 

violation of Section 2 of the Voting Rights Act, but a challenge to a malapportioned school 

district plan where the school district had made the decision to delay redistricting until after the 

1992 election. The district court held this decision was permissible, and it not only denied an 

injunction but dismissed the entire complaint. 785 F. Supp. at 838. Again, this is not a case in 

which a short delay in redistricting would be permissible but involves a violation of minority 

voting rights.  

 The County also relies upon In re Pennsylvania Cong. Districts in Reapportionment 

Cases, 535 F. Supp. 191 (M.D. Pa. 1982). Again, this was not a case in which there had been a 

finding of a Section 2 violation but was a challenge to an alleged malapportioned congressional 

redistricting plan. The court denied the request for an injunction against the pending election 

because it found success was unlikely and that there was no showing that population shifts would 

result in a significant shift in voter strength. Here, of course, plaintiff has achieved success on his 

Section 2 claim and the holding of an election under the unlawful plan would have a 

discriminatory impact upon minority voters.  

 Diaz v. Silver, 932 F. Supp. 462 (E.D. N.Y. 1996), relied upon by the County, is also 

inapposite. It was a challenge to the 12th Congressional District of New York, but the district 

court held there was no showing that a redistricting of the 12th District and the districts adjacent 
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to it would be valid under the Voting Rights Act. The court concluded this outweighed the likely 

benefit to the plaintiffs of granting an injunction at this time. Here, plaintiff has plainly 

demonstrated that a new plan for the school board would be valid under Section 2 of the Voting 

Rights Act and further use of the challenged plan should be enjoined.    

 The County relies upon Dillard v. Crenshaw County, 640 F. Supp. 1347 (M.D. Ala. 

1986), but fails to note that the district court in fact granted the plaintiffs extensive injunctive 

relief. The injunction required, inter alia, five of the counties to “submit time schedules for the 

development, approval, and implementation of new election plans by the first of next year.” 640 

F. Supp. at 1373. Dillard supports the granting of injunctive relief in this case.  

 Another case the County relies on is Watkins v. Mabus, 771 F. Supp. 789 (S.D. Miss. 

1991), a challenged to state legislative redistricting in Mississippi. In denying injunctive relief, 

the court held “we need not reach the issue of the 1982 plan’s invalidity under § 2.” 771 F. Supp. 

at 805. In this case, of course, the district court has reached a decision that the challenged plan 

violates Section 2 and its further use should be enjoined. In addition, this case does not involve 

statewide redistricting and thus the scope of the task at issue is much smaller.  

 The County also relies upon Ashe v. Bd. of Elections in City of New York, 1988 WL 

68721 (E.D.N.Y. 1988), which was a challenge to the change from the old to the new system of 

purging names from the lists of registered voters. In denying injunctive relief against holding a 

primary election on a regularly scheduled date, the court held that “any prior erroneous 

deregistration of voters as a result of the change is remedial without Court intervention and 

neither so extreme nor drastic as to warrant mandatory relief.” Here, of course, the facts are 

fundamentally different. Court intervention is required to remedy the Section 2 violation, and the 

continued use of a system of election that is racially discriminatory is both extreme and drastic. 

Case 1:14-cv-00042-WLS   Document 228   Filed 08/10/18   Page 9 of 13



 

 10 

Ashe supports the granting of injunctive relief in this case.   

Overall, equity clearly favors an injunction here. Wright has already prevailed.  He and 

thousands of African-American residents of Sumter County will suffer severe harm in the 

absence of an injunction.  And there appears, particularly in light of the Barnes declaration, to be 

plenty of time within which to implement a remedial plan or enjoin the school-board elections 

altogether.   The County, on the other hand, has very little on its side of the scale.  It has raised 

only the specter of harm, but nothing of substance. The County has failed to show appreciable 

harm to candidates or a substantial risk of voter confusion. There will undoubtedly be some 

inconvenience and administrative hassle involved in an injunction, but not enough to outweigh 

this Court’s obligation to protect the right to vote.  

CONCLUSION 

In an order entered yesterday, the Eleventh Circuit remanded the County’s pending 

interlocutory appeal back to this Court with the following instructions: 

On remand, the district court should first determine whether it is still feasible to 
issue a new map with interim boundaries for the November election in a timely 
manner. If so, the district court should then proceed to determine such interim 
boundaries for the November election, as it previously contemplated doing by 
July 23, 2018, and enter any orders necessary to effectuate its ruling before 
returning the case and the record to this Court. If the district court concludes, 
however, that it is too late at this juncture to issue an order setting any boundaries 
for the November election other than the ones currently in place, then it should 
enter an order to that effect, resolve any motions filed by the parties regarding the 
operation of the November election, and then return the case to this Court. 
 

This, of course, is a reply brief in support of a motion “filed by the parties regarding the 

operation of the November election.”  The facts and arguments presented on this motion support 

an injunction pending the appeal which would effectively cancel the November school-board 

elections. 
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 But now the Eleventh Circuit has made clear that the Court should first determine 

whether the November election can go forward using an interim remedial plan.  Wright believes 

that it can. The merits of the remedial plans before the Court have been fully briefed, and the 

only question remaining is one of timing.  The Barnes declaration attached hereto answers that 

question. With prompt notice to the Secretary of State, finalization of ballots could be delayed 

for at least another month, which would allow sufficient time to qualify candidates and re-assign 

voters before ballots must be printed and distributed in mid-to-late September. 

 Wright therefore suggests that the Court enter an order as soon possible directing the 

County to notify the Secretary of State of this matter and to request, as it did last April, that 

ballot-finalization be delayed for Sumter County as long as possible. The Court should then 

order the County to implement one of the remedial proposals before the Court for the November 

2018 election or, failing that, should grant this motion.   
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Date: August 10, 2018 
 

Respectfully submitted by: 
 

/s/ Bryan L. Sells      
BRYAN L. SELLS 
Georgia Bar #635562 
The Law Office of Bryan L. Sells, LLC. 
P.O. Box 5493 
Atlanta, GA  31107-0493  
(404) 480-4212 (voice/fax) 
bryan@bryansellslaw.com 
 
M. LAUGHLIN McDONALD      
American Civil Liberties Union 
  Foundation, Inc. 
2700 International Tower 
229 Peachtree Street, N.E. 
Atlanta, Georgia 30303 
Tel: (404) 500-1235 
Fax: (404) 565-2886 
lmcdonald@aclu.org 
 
AKLIMA KHONDOKER 
Georgia Bar No.: 410345 
AMERICAN CIVIL LIBERTIES UNION 
FOUNDATION OF GEORGIA 
P.O. Box 77208 77208 
Atlanta, Georgia 33057 
(770) 303-8111 
akhondoker@acluga.org  
 
ATTORNEYS FOR PLAINTIFF 
MATHIS KEARSE WRIGHT, JR. 
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CERTIFICATE OF SERVICE 
 

I hereby certify that I have served the foregoing PLAINTIFF’S REPLY IN SUPPORT 

OF EMERGENCY MOTION FOR AN INJUNCTION PENDING APPEAL with the Clerk of 

Court using the CM/ECF system which will automatically send email notification of such filing 

to the following attorneys of record: 

 
E. Mark Braden      
mbraden@bakerlaw.com 
 
Katherine L. McKnight      
kmcknight@bakerlaw.com 
 
Richard B. Raile      
rraile@bakerlaw.com 
 
Kimberly A Reid  
kimberly.reid@lawsonreidlaw.com 
 
Trevor Stanley 
tstanley@bakerlaw.com  
 
Dated this 10th day of August, 2018.   

   
      /s/ Bryan L. Sells       

BRYAN L. SELLS 
Georgia Bar #635562 
P.O. Box 5493 
Atlanta, GA  31107-0493  
(404) 480-4212 (voice/fax) 
bryan@bryansellslaw.com 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF GEORGIA 

ALBANY DIVISION 

MATHIS KEARSE WRIGHT, JR., ) 
) 

Plaintiff, ) 
) 

v. )   CASE NO.: 1:14-cv-42 (WLS) 
) 

SUMTER COUNTY BOARD OF ) 
ELECTIONS AND REGISTRATION, ) 

) 
Defendant. ) 

___________________________________ ) 

DECLARATION OF MATHIS KEARSE WRIGHT JR. 

1. My name is Mathis Kearse Wright, Jr.  I am the plaintiff in this case.  I am over

the age of 18 and competent to testify.  I offer this declaration in support of the plaintiff’s motion 

for an injunction pending appeal in this case. 

2. I am politically active in Sumter County, Georgia.  I recruit candidates, participate

in campaigns, and discuss politics generally with my fellow citizens. 

3. It is my opinion that, as of today, very few people in Sumter County are aware

that there are school-board elections scheduled for the November ballot. 

4. I have seen no school-board campaign signs around the county.

5. There are no notices about the November school-board elections posted on the

county’s website or the website of the county’s Supervisor of Elections. 

6. I have seen no notices or articles about the elections in the Americus Times-

Recorder, a publication that I read regularly. I have seen no notices or articles about the elections 

in the Sumter County Observer, a publication I read almost religiously. 

Exhibit A
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7. I visited the office of the Sumter County Election Supervisor yesterday, and I saw 

only one notice about the election on a bulletin board. 

8. I have seen no indication of any other effort by the County to make sure that the 

public is aware of the elections. 

9. In my personal discussions with people around the county, almost no one is aware 

of the elections. 

10. It is my opinion, therefore, that canceling the election or implementing a remedial 

plan would present little risk of voter confusion. 

 Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing is true 

and correct.  Executed on August 10, 2018, at Americus, Georgia. 

 

             
       Rev. Mathis Kearse Wright, Jr. 

 

           Rev. Mathis Kearse Wright, Jr.
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