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INTRODUCTION AND PRELIMINARY STATEMENT 

The Plaintiff Department of Justice (“DOJ”) has sued Defendant City of Eastpointe, et al. 

(“Eastpointe) for allegedly violating Section 2 of the Voting Right Act of 1965, 52 U.S.C. 

§10301. (“Section 2”) The DOJ does not claim intentional discrimination exists.  Instead, they 

claim the at-large system employed by Eastpointe has a discriminatory impact on black voters. 

Section 2 is violated if the Court finds Eastpointe’s at-large electoral system is not equally 

open to black voters in that they have less opportunity to elect representatives of their choice.  Id.  

For the DOJ to survive summary judgment, it must establish three preconditions set forth in 

Thornburg v. Gingles, 478 U.S. 30 (1986): (1) that Eastpointe’s black population is sufficiently 

large and geographically compact to constitute a majority of the voting-age population (“VAP”) 

in one of the four districts in the DOJ’s hypothetical redistricting plan (“Gingles I”); (2) that 

black voters are politically cohesive (“Gingles II”); and (3) that white voters vote sufficiently as 

a bloc to enable them to usually defeat the black-preferred candidate (“Gingles III”).  All three of 

these preconditions must be met before courts consider whether, under the totality of the 

circumstances, Eastpointe’s at-large electoral system results in providing black voters less 

opportunity to elect their preferred representatives. Id. and Section 2 of the Voting Rights Act of 

1965, 52 U.S.C. § 10301 (“Section 2). 

 The DOJ cannot establish the third Gingles precondition because black-preferred 

candidates do not usually lose.  In fact, they usually win.  The DOJ’s own analysis indicates that 

black-preferred candidates win 60% of the time in the most probative elections – elections 

involving black and white candidates for the Eastpointe City Council. See, Defendants’ 

Statement of Uncontroverted Material Facts (“SUMF”) ¶63-64. This 60% success rate is a much 

higher percentage than the thresholds relied upon in cases like Clarke v. City of Cincinnati, 40 
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F.3d 807, 812-813 (6th Cir. 1994) and in Anthony v. Michigan, 35 F.Supp.2d 989, 992 (E.D.MI 

1999) when the Sixth Circuit found in favor of defendants on the third Gingles precondition.  If 

the Court considers elections results outside of Eastpointe City Council, it will still find that 

black-preferred candidates win in elections for school board, local and state-wide judicial, and 

community college elections. 

 The most probative elections for the court to consider are elections that involve black and 

white candidates for the Eastpointe City Council.  The authority is clear on that point.  Yet, the 

DOJ’s expert places the same importance on elections for the Michigan Supreme Court (for 

example) as on Eastpointe City Council elections.  When the DOJ concludes that black-preferred 

candidates usually lose, that conclusion is based on a carefully selected set of hand-picked 

elections that include City Council and other types of elections.  When the appropriate legal 

standards are applied, the DOJ’s summary conclusions collapse and the undisputed fact remains 

that black-preferred candidates do not usually lose.  For that reason, the DOJ cannot satisfy the 

third Gingles precondition. 

 The DOJ must establish all three Gingles preconditions.  The failure to establish even one 

is fatal to their claim.  While their own evidence demonstrates black preferred candidates usually 

win and the third precondition cannot be met, the first precondition cannot be met either.   

There are a several reasons for their inability to establish Gingles I.  First, Eastpointe has 

maintained proportional representation since 2015.  In other words, the number of black-

preferred representatives has been roughly equivalent to the proportion of black voters for the 

last three years.  Even more, the 2017 Eastpointe City Council maintains two black-preferred 

representatives.  Black voters consist of up to 34% of the citizen voting age population according 

to the DOJ’s statistics. SUMF ¶9.  As such, black voters have attained a higher level of political 
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representation from the current at-large system than their relative vote share.  Proportional 

representation, and especially higher than proportional representation, is inconsistent with a 

violation of Section 2. 

 Second, Gingles requires the Court to compare the current system to the proposed 

system.  In this case, the DOJ has proposed a districting plan that provides four single member 

districts as an alternative to the current at-large system.  One of those four district contains a 

majority of black voters and the DOJ admits their plan is unlikely to elect more than one black-

preferred representative.  Thus, their plan would diminish black voters’ representation. 

 “Unless minority voters possess the potential to elect representatives in the absence of the 

challenged structure or practice, they cannot claim to have been injured by that structure or 

practice.” Gingles, 478 U.S. at 50.  This is a comparative inquiry.  “[I]f the plaintiffs would have 

no greater opportunity to elect their preferred representatives under a single-member district 

plan, then they cannot show that the at-large scheme is causing their inability to elect their 

preferred representatives.” Meek v. Metropolitan Dade County, 908 F.2d 1540, 1527 (11th Cir. 

1990).  This comparative inquiry is fatal to the DOJ’s claim. Black voters have already attained a 

higher level of representation than the DOJ would hope to have under its illustrative plan. 

 Section 2 is meant to provide black voters with an equal opportunity to elect candidates 

of their choice.  Presumably, that would apply to jurisdictions that have less than an equal 

amount of political representation.  That is not the City of Eastpointe.  Black-preferred 

candidates do not usually lose and black voters have attained a higher level of representation 

than their share of the voting age population.   

For purposes of this motion, Eastpointe accepts the DOJ’s analysis.  It accepts their facts. 

It does not, however, accept their legal conclusions.  When Section 2 legal standards are applied 

4:17-cv-10079-TGB-DRG    Doc # 26    Filed 04/10/18    Pg 8 of 44    Pg ID 592



9 

 

to the DOJ’s facts, summary judgment is appropriate. The DOJ cannot meet the first or third 

Gingles preconditions. 

BACKGROUND 

This lawsuit was instigated by the DOJ on January 19, 2017.  SUMF ¶1. The Complaint 

alleges the City of Eastpointe, Michigan is liable pursuant to Section 2 of the Voting Rights Act, 

52 U.S.C. § 10301 in that the City’s use of the at-large electoral system results in black voters 

having less opportunity to elect candidates of their choice.   

The City elects five individuals to serve on its council: the mayor and four members of the 

city council.  SUMF 2.  Each representative is elected by all eligible voters and serve four-year, 

staggered terms. SUMF ¶3.  Eastpointe voters often elect more than one candidate in each 

contest.  SUMF ¶4-5.  Many of the Eastpointe city council elections involve electing two 

representatives in one contest. SUMF ¶4-5.   

The 2010 decennial census indicates that 25.5% of City voters are black and 70% are white. 

SUMF ¶7.  A subsequent survey of the demographics indicates that the number of black voters 

has increased to 34% of eligible voters. SUMF ¶9.   

There were no black representatives on the City Council at the time this lawsuit was filed.  

Since then, Monique Owens was elected in the November 2017 election.  SUMF ¶10.   

SUMMARY JUDGMENT STANDARD 

Summary judgment is appropriate when “the movant shows that there is no genuine dispute 

as to any material fact and the movant is entitled to judgment as a matter of law.” Fed.R.Civ.P. 

56(a). “[T]he mere existence of some alleged factual dispute between the parties will not defeat 

an otherwise properly supported motion for summary judgment; the requirement is that there be 

no genuine issue of material fact. Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 247-248 (1986). 
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Material facts are those “that might affect the outcome of the suit under the governing law.” Id. 

at 248.  Since there is no genuine dispute on any facts material to Defendants’ claim under 

Section 2, summary judgment is appropriate. 

ARGUMENT 

Section 2 of the Voting Rights Act (“Section 2”) forbids state and local voting processes 

that “result[] in a denial or abridgement of the right of any citizen of the United States to vote on 

account of race.” 52. U.S.C. § 10301(a).  A Section 2 claim has two components.  First, Plaintiffs 

must satisfy the three “Gingles preconditions,” specifically: (1) the minority group must be 

“sufficiently large and geographically compact to constitute a majority in a single-member 

district” (“Gingles I”), (2) the minority group must be “politically cohesive” (Gingles II”), and 

(3) the majority must vote “sufficiently as a bloc to enable it….usually to defeat the minority’s 

preferred candidate.” (Gingles III”).  If all three preconditions are established, then a court must 

“consider the ‘totality of the circumstances’ and [] determine, based ‘upon a searching and 

practical evaluation of the past and present reality,’ whether the political process is equally open 

to minority voters.” Gingles, 478 U.S. at 79. 

 Eastpointe is entitled to summary judgment because the minority’s preferred candidate is 

not usually defeated as required by the third Gingles precondition.  The DOJ’s own evidence 

establishes that.  In addition, the DOJ cannot meet the first Gingles precondition because the 

Eastpointe City Council already includes a higher percentage of black preferred representatives 

than their share of citizen black voters.  They cannot establish that minority voters have been 

injured by the current at-large structure.  
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Alternatively, Eastpointe requests a court appointed expert pursuant to Federal Rule of 

Evidence 706 to confirm there are no genuine issues of disputed material facts and that 

Eastpointe is entitled to summary judgment. 

I. PLAINTIFF HAS NOT SATISFIED THE THIRD GINGLES PRECONDITION.  

a. Plaintiff cannot establish the third Gingles precondition as evidenced by its 

own expert reports. 

 

To establish the third Gingles precondition, the minority must be able to demonstrate that 

the white majority votes sufficiently as a bloc to enable it….usually to defeat the minority’s 

preferred candidate.” Anthony v. Michigan, 35 F.Supp. at 1000 citing Gingles, 478 U.S. at 79.  In 

this case, the court must first determine which elections it finds most probative.  Then it can 

compare whether the black preferred candidate is usually defeated.   

The Sixth Circuit has a history of granting summary judgment on the third Gingles 

precondition. In Cousin v. Sundquist, the Sixth Circuit reversed the district court’s adoption of 

plaintiff’s analysis that only included elections involving black and white candidates.  Id.  

Instead, it held an expert’s analysis should include elections involving black and white 

candidates, as well as elections with only white candidates. Id. at 825.  Cousin holds “[t]he 

proper inquiry is not whether white candidates do or do not usually defeat black candidates, but 

whether minority-preferred candidates, whatever their race, usually lose.” 145 F.3d at 825.    

The Anthony case was also a grant of summary judgment on the third Gingles 

precondition.  Anthony held that a 50% success rate of minority preferred candidates cannot 

establish the third precondition.  Id.  In so doing, it noted Clarke v. City of Cincinnati, 40 F.3d 

807 6th Cir. 1994) that held the third Gingles precondition is not met when the minority preferred 

candidate wins 47% of the time.  Id. at 812-813.  Summary judgment is appropriate in this case 

under the reasoning in Cousin, Clarke and Anthony because black preferred candidates win 
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approximately 60% of the time. SUMF ¶63-64. 

The minority preferred candidates (in this case the black preferred candidates) are 

“simply to be those candidates who receive the greatest support from black voters.” Clarke, 40 

F.3d at fn 1.  Both parties presented expert testimony concerning the existence and extent of 

racial bloc voting in Eastpointe.  Both sets of experts employed regression analysis and 

ecological inference.  Courts typically accept both analyses in Voting Rights litigation and they 

are not being challenged here.  (BISG is a source of data that goes into the regression and 

ecological inference analysis.  It is the subject of the Daubert motion filed contemporaneously 

herewith.) 

The DOJ analyzed a vast array of elections in an attempt to prove the minority preferred 

candidate is usually defeated. The first set of elections analyzed were endogenous elections.  

Endogenous elections are “elections in a single district which are held to elect that district’s 

legislative seats.” Bone Shirt v. Hazeltine, 461 F.3d 1011, fn 8 (8th Cir. 2006). Endogenous 

elections with both black and white candidates are considered the most probative. Bone Shirt, 

461 F.3d at 1020-21. Both parties analyzed endogenous elections involving the Eastpointe City 

Council and Mayor from 2007 to the present.   

The DOJ also analyzed elections that do not involve the Eastpointe City Council.  Those 

elections are called exogenous elections.  “Exogenous elections are elections in a district for 

positions that are not exclusively representative of that district.” Bone Shirt, 461 F.3d at fn. 9.   

The DOJ’s demise is its failure to establish that the minority’s preferred candidate is 

“usually” defeated in any type of election. Anthony, 35 F.Supp.2d at 989.  For purposes of this 

motion, Eastpointe accepts the results of the DOJ’s statistical analysis as provided in Dr. 

Handley’s expert reports.  Dr. Handley’s reports demonstrate that black voters’ preferred 
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candidate is successful 60% of the time in elections involving black and white candidates for 

Eastpointe City Council since 2007 using more traditional data derived from the U.S. Census 

Bureau called the American Community Survey data (“ACS”).  SUMF ¶63. If necessary and for 

purposes of this motion only, Eastpointe will accept the BISG results in tables 4a through 9a of 

Dr. Handley’s reports.  They also indicate black voters elected their preferred candidate 60% of 

the time. SUMF ¶64. 

i. Black-preferred candidates usually win in Eastpointe City Council 

elections involving black and white candidates. 

 

 Due to the large number of elections analyzed by the DOJ, Eastpointe has organized its 

summary of elections similar to the organization provided by the court in U.S. v. City of Euclid, 

580 F.Supp.2d 584, 598-600 (N.D.OH 2008). The Euclid Court analyzed: 1) endogenous 

elections involving black and white candidates for a ten-year period; 2) exogenous elections 

involving black and white candidates; and 3) endogenous elections that did not involve black 

candidates for a ten-year period. Id.   

1. The results of Plaintiff’s analysis using the American 

Community Survey favor Eastpointe. 

 

There have been five contests for Eastpointe City Council involving black and white 

candidates for a total of ten (10) seats that were up for election. SUMF ¶26.  Dr. Handley 

analyzed each of these elections using more traditional ACS data and using her custom BISG 

data.  The following statistical results are taken from her initial expert report using ACS data. 

Endogenous Elections with Black and White Candidates (ACS data) 
Election # of 

Seats 

Black Preferred 

Candidate(s) 

Winner 

2009 City Council▲ 2 Richardson -w 

Sweeney -w 

Sweeney -w 

Richardson -w 

2011 City Council▲▲ 2 Guastella -w 

LaForest -w 

LaForest -w 

Guastella -w 

2015 Special City Council 1 Owens -b DeMonaco -w 
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2015 City Council 2 Lucido -w 

Williams -b 

Lucido -w 

Marion -w 

2017 Full and Partial Terms 3 Gladney -b 

Owens -b 

Johnson -b 

Klinefelt -w 

DeMonaco -w 

Owens -b 

Total Seats 10 6  

PERCENT WINNERS  60%  

▲ Black voters preferred two white candidates over two black candidates. 

▲▲ Black voters preferred two white candidates over a black candidate. 

SUMF ¶37-50. 

 

 Eastpointe would emphasize two important and likely unique results from the above-cited 

elections. First, black voters in Eastpointe preferred two white candidates over two black 

candidates in 2009.  SUMF ¶30.  This is not a situation in which black voters lacked the choice 

of voting for a representative of their own race.  They had a choice.  They had two choices.  

They voted and elected two white candidates instead.  The 2011 election is similar.  Black voters 

had the option to vote for the black candidate in the 2011 General Election for City Council.  

SUMF ¶33-34.  Instead, they preferred a white candidate over the black candidate. Id.  

 Elections like the ones in 2009 and 2011 demonstrate the wisdom of the Cousin court.   

Cousin reiterates the widely-held principle that the proper inquiry is whether “minority-preferred 

candidates, whatever their race, usually lose.” Cousin, 143 F.3d at 825.  

2. The timing of the Bayesian Improved Surname Geocoding 

analysis is fortuitous.  

 

The DOJ began using its home-made Bayesian Improved Surname Geocoding data set 

(“BISG”) in 2013.  This data is being challenged in a corresponding Daubert motion.  The 

timing of the DOJ’s BISG analysis is uncanny.  The DOJ begins its BISG analysis after the 2009 

and the 2011 elections. SUMF ¶52.  Those are the two elections it admits were not polarized and 

the black preferred candidates won.  SUMF ¶31, 35. 

3. The results of the Plaintiff’s BISG analysis favor Eastpointe. 
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To provide a complete and transparent summary of the DOJ’s analysis, the chart below 

includes the ACS results from 2009 through 2013; and the BISG results from 2013 through 

2017.  This chart includes endogenous elections with black and white candidates.  For purposes 

of this motion, Eastpointe accepts the DOJ’s statistical analysis and results as provided in Dr. 

Handley’s Tables 4, 4a in the Expert Report of Dr. Lisa Handley and Tables 1 and 2 in the 

Supplemental and Rebuttal Report of Dr. Lisa Handley. When those results were unclear (such 

as results that do not clearly indicate the black-preferred candidate) Eastpointe resolved all 

doubts in favor of the DOJ as written in Dr. Handley’s expert reports. 

Endogenous Elections with Black and White Candidates (BISG/ACS) 
Election # of Seats Black Preferred 

Candidate(s) 

Winner 

2009 City Council ▲ 2 Richardson -w 

Sweeney -w 

Sweeney -w 

Richardson -w 

2011 City Council ▲▲ 2 Guastella -w 

LaForest -w 

LaForest -w 

Guastella -w 

2015 Special City Council 1 Owens -b DeMonaco -w 

2015 City Council 2 Williams -b 

Lucido -w 

Lucido -w 

Marion -w 

2017 City Council 3 Gladney -b 

Owens -b 

Johnson -b 

Klinefelt -w 

DeMonaco -w 

Owens -b 

TOTAL SEATS 10 6  

PERCENT WINNERS  60%  

▲ Black voters preferred two white candidates over two black candidates. 

▲▲ Black voters preferred two white candidates over a black candidate. 

SUMF ¶37-51. 

 

 As is clear from comparing the first and second table, the BISG analysis does not change 

the overall success rate of black-preferred candidates.  The DOJ may argue it changes the 

analysis of racial polarization, but its substantive effect as to whether the black-preferred 

candidates usually loses is minimal.  Black preferred candidates win 60% of the time in 

endogenous elections with black and white candidates regardless of the data analyzed. 

4. Black voters often prefer white candidates over black 
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candidates. 

 

 The DOJ’s estimates demonstrate that black voters often prefer white candidates instead 

of black candidates in elections where they have the choice.  The above analysis indicates that 

has occurred approximately 50% of the time. SUMF ¶51.  Moreover, the DOJ’s estimates 

indicate black voters had a clear preference for the white candidates.   

The candidate most preferred by black voters in the 2009 general election was 

Richardson. SUMF ¶65.  Dr. Handley’s estimates indicate Richardson received between 32-33% 

of black votes in Eastpointe and 52% of black voters’ support. SUMF ¶65.  The second most 

preferred candidate, Sweeney, received between 27-32% of black voters and 52% of black 

voters’ support. SUMF ¶66.  Thus, the second-preferred white candidate received at least 27% of 

black votes and 52% of black voters’ support. In contrast, the black candidate that received the 

most support was Wells.  SUMF ¶67-68. Wells received 18-19% of black votes and 29% of 

black voters’ support to place third in the overall results. SUMF ¶67-68.  Roberson, the second 

black candidate, was least favored by black voters.  He received 16-17% of black votes and 26% 

of black voters’ support. SUMF ¶69-70.  In the light most favorable to the DOJ, there is at least a 

9 percentage point difference in black votes for both white candidates over both black 

candidates; and a 23 percentage-point difference in black voters’ support for both white 

candidates over black voters’ support for both black candidates. 

The 2011 election provides similar results.  The DOJ’s results indicate black voters 

preferred two white candidates over the black candidate.  Black voters’ had the highest 

preference for Guastella, a white candidate.  He received 36-38% of black votes and 64% of 

black voters’ support. SUMF ¶71. The difference in support for the second-place white candidate 

and the highest placed black candidate was smaller.  LaForest received 22-24% of black votes 
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and 36% of black voters’ support. SUMF ¶72.  The third-place black candidate, Duren, received 

17-21% of black votes and 35% of black voters’ support. SUMF ¶73. 

 The DOJ’s February 2015 Special Election results are difficult to discern.  The DOJ was 

unable to provide ecological inference estimates using ACS data.  SUMF ¶53. It only provided 

ecological regression estimates.  Eastpointe was able to provide complete estimates for this 

election. SUMF ¶55-56. Eastpointe’s regression analysis estimates agree with the DOJ’s, but its 

ecological inference estimates indicate black voters preferred the white candidate. SUMF ¶57.  

That candidate won. SUMF ¶74. Resolving all doubts in favor of the DOJ, Eastpointe accepts the 

black candidate was most preferred among black voters.  That concession is for purposes of this 

motion only.  

ii. Black preferred candidates win a majority of time in exogenous 

elections involving black and white candidates. 

 

The next set of elections the Euclid court analyzed was exogenous elections that involved 

both black and white candidates.  Eastpointe would argue there are ample endogenous elections 

to rely on without considering exogenous elections.  However, even considering these elections, 

the results are the same. The black preferred candidate usually wins in exogenous elections 

involving black and white candidates.  

1. The results of the Plaintiff’s exogenous election analysis using 

ACS datas favor Eastpointe. 

 

The DOJ analyzed exogenous contests from the following entities: 1) the East Detroit 

School Board; 2) the Macomb County Circuit Court Judge, District 16; the 3) Michigan Supreme 

Court; and the 4) Macomb Community College Board. The table below is based on the results of 

Dr. Handley’s analysis using ACS data.1 

                         
1 Eastpointe would argue that many of the elections analyzed by the DOJ are not remotely 

similar to its City Council elections.  For example, judicial elections for the Michigan Supreme 
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Exogenous Elections Involving Black and White Candidates (ACS) 
Election # of 

Seat(s) 

Black Preferred 

Candidate(s) 

Winner(s) 

2009 School Board 3 Washington -b 

Wodecki -w 

Seibert -w 

Wodecki -b 

Seibert -w 

Gruenberg -w 

2014 School Board ◊ 3 DeVita -w 

Jackson -m 

Borsa -w 

DeVita -w 

Borsa -w 

Jackson -m 

2016 Circuit Judge General ◊◊ 2 Dennings -b 

Rancilio -w or 

Servitto -w 

Servitto -w 

Dennings -b 

2016 Circuit Judge Primary 2 Servitto -w 

Rancilio -w 

Servitto -w 

Rancilio -w 

2010 Michigan Supreme Ct. ▲▼ 2 Morris -w 

Davis -w 

Kelly -w 

Young -w 

2012 Michigan Supreme Ct. ◄ 1 Johnson -b Johnson -b 

2014 Michigan Supreme Ct. 1 Thomas -b Viviano -w 

2012 Macomb Community College 1 Jackson -m Cusumano -w 

Total Seats 15 9-10  

PERCENT WINNERS  60 – 66%  

◊ Only three candidates ran in this election and all three were elected. 

◊◊ The DOJ’s ecological regression analysis and ecological inference analysis show two 

different winners so the 2nd preferred candidate is not clearly known. 

▲Black voters preferred a white candidate over the black candidates. 

▼White voters preferred a black candidate over the white candidates.  

◄ The black preferred candidate won and the white preferred candidate did not. 

SUMF ¶105-116. 

 

 As is clear from the table above, black preferred candidates usually win in exogenous 

elections involving black and white candidates using the DOJ’s ACS data.  The strength of those 

numbers will encourage the DOJ to vehemently argue in favor of its BISG data.  Yet, even using 

BISG results, the black preferred candidates usually win. 

2. The results of the Plaintiff’s exogenous election analysis using 

BISG data favor Eastpointe. 

 

The chart below summarizes the DOJ’s results from exogenous elections involving 

                         

Court are expensive state-wide elections with high visibility and partisan influence.  These are 

the least comparable to city council elections. Alford Report, p. 15.    
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Eastpointe voters using its BISG data. 

Exogenous Elections Involving Black and White Candidates (BISG/ACS data) 
Election # of 

Seat(s) 

Black Preferred 

Candidate(s) 

Winner(s) 

2009 School Board 3 Washington -b 

Wodecki -w 

Seibert -w 

Wodecki -w 

Seibert -w 

Gruenberg -w 

2014 School Board◊ 3 Jackson -b 

DeVita -w 

Borsa -w 

DeVita -w 

Borsa -w 

Jackson -b 

2016 Circuit Judge General 

◊◊   

2 Dennings -b 

Rancilio -w 

Servitto -w 

Dennings -b 

2016 Circuit Judge Primary 2 Dennings -b 

Rancilio -w 

Servitto -w 

Rancilio -w 

2010 Michigan Supreme Ct. ▲▼ 2 Morris -b 

Davis -w 

Kelly -w 

Young -w 

2012 Michigan Supreme Ct. ◄ 1 Johnson -b Johnson -b 

 

2014 Michigan Supreme Ct. 1 Thomas -b Viviano -w 

 

2012 Macomb Community College 1 Jackson -m Cusumano -w 

Total Seats 15 8  

PERCENT WINNERS  53%  

◊ Only three candidates ran in this election and all three were elected. 

◊◊ The DOJ’s ecological regression analysis and ecological inference analysis show two 

different 2nd preferred candidates for whites. 

▲Black voters preferred a white candidate over the black candidates. 

▼White voters preferred a black candidate over the white candidates. 

◄ The black preferred candidate won and the white preferred candidate did not. 

SUMF ¶105-116. 

 

  There are interesting facts to note in this set of elections as well. For example, the 2010 

General Election for the Michigan Supreme Court involved three white candidates and two black 

candidates.  SUMF ¶95. Once again, black voters’ second preferred candidate is white despite 

the presence of another black candidate. SUMF ¶96. In addition, white voters’ second preferred 

candidate is black, despite there being other white candidates in the race. SUMF ¶97.  The 2012 

Supreme Court election are also notable.  In that election, black voters’ preferred candidate won 
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and the white voters’ preferred candidate did not. SUMF ¶99.  

iii. Black preferred candidates usually win in Eastpointe City Council 

and Mayoral Elections involving only white candidates. 

 

 The Sixth Circuit hold that endogenous elections involving white candidates should be 

considered.  As with the other elections, the results do not bode well for the DOJ. Cousin, 145 

F.3d at 825.  The table below reproduces the DOJ’s estimates from City Council and Mayoral 

elections in Eastpointe that involve white candidates.  The table below is based on the DOJ’s 

ACS estimates. 

Endogenous Elections Involving White Candidates (ACS) 
Election # of Seats Black Preferred 

Candidate(s) 

Winner(s) 

2007 City Council 2 Klinefelt 

Selvidge 

Klinefelt 

Selvidge 

2007 Mayor 1 Pixley Pixley 

2009 Special City 

Council 

1 Guastella Guastella 

2011 Mayor 1 Pixley Pixley 

2013 City Council▲ 2 Richardson 

Sweeney 

Richardson 

Sweeney 

2015 Mayor 1 Pixley Pixley 

Total Seats 8 8  

PERCENT 

WINNERS 

 100%  

▲ Both black preferred candidates were elected but only one white preferred candidate was 

elected. 

SUMF ¶84-91. 

  

As is clear, black and white voters agreed on most of their most-preferred candidates 

using ACS data, and all of the black-preferred candidates were elected.  SUMF ¶91. It is 

interesting to note that black voters elected both of their most preferred candidates in 2013 but 

white voters did not. SUMF ¶ 80. 

Using the DOJ’s BISG estimates does not change the above-cited results.   

Endogenous Elections Involving White Candidates – ACS/BISG 
Election # of Black Preferred Winner(s) 
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Seats Candidate(s) 

2007 City Council 2 Klinefelt 

Selvidge 

Selvidge 

Klinefelt 

2007 Mayor 1 Pixley Pixley 

2009 Special City Council 1 Guastella Guastella 

2011 Mayor 1 Pixley Pixley 

2013 City Council▲ 2 Richardson 

Sweeney 

Richardson 

Sweeney 

2015 Mayor 1 Pixley Pixley 

Total Seats 8 8  

PERCENT WINNERS  100%  

▲ Both black preferred candidates were elected but only one white preferred candidate 

was elected. 

SUMF ¶83-91. 

 

iv. The overall summary of elections demonstrates that black preferred 

candidates usually win. 

 

The DOJ’s own data indicates that black voters’ preferred candidates won 60% of the 

time in the most probative Eastpointe City Council elections involving black and white 

candidates based on ACS and BISG data.  The DOJ’s own data indicates black voter’s preferred 

candidates win 100% of the time in Eastpointe elections involving only white candidates.  If the 

Court were to sum the two percentages, black voters’ preferred candidates were elected to the 

Eastpointe City Council or as Mayor 80% of the time.   

v. The DOJ disavows its estimates derived from the ACS. 

 

Somewhat surprisingly, the DOJ’s expert disavows her ACS estimates on multiple 

occasions. SUMF ¶21-23. Dr. Handley concedes she developed “problems” with her ACS data 

so she sought a solution from BISG. SUMF ¶22. Eastpointe does not contest the DOJ’s 

conclusion that its ACS estimates are inaccurate.  However, Eastpointe’s expert makes no such 

concession.   

If the Court were to agree the DOJ’s ACS estimates are inaccurate, Eastpointe would 

offer its ACS estimates instead.  The largest difference in the parties’ estimates are in the 
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Eastpointe City Council Special Election in February 2015.  The Court may decide the results 

from that election are too unreliable to be considered.  If it chooses to rely on that election, 

Eastpointe would submit its ecological inference estimates indicate the white candidate, 

DeMonaco, was the black-preferred candidate.   SUMF ¶57.  

II. The Plaintiff’s summary conclusions are flawed. 

 The Plaintiff’s summary conclusions are flawed.  The most egregious flaw is that the 

DOJ places the same probative value on exogenous elections as it does on endogenous elections.  

For example, Dr. Handley’s expert report states, “..I have found that voting in recent Eastpointe 

elections that included African American candidates was consistently polarized – 80 percent of 

the interracial contests I examined were racially polarized.” SUMF ¶117.  Dr. Handley admitted 

in deposition that her 80 percent number includes exogenous elections. SUMF ¶104. While it is 

not at all clear how Dr. Handley calculated that number, the fundamental flaw in that conclusion 

is that it gives endogenous and exogenous elections the same probative value. 

 The law and the experts agree: endogenous elections that involve black and white 

candidates are the most probative.  Bone Shirt, 461 F.3d at 1020-1021; SUMF ¶101. Not a single 

expert and not a single case suggest exogenous elections of any sort hold the same probative 

value as endogenous elections with black and white candidates.  Yet, Dr. Handley’s conclusion 

that 80% of the interracial elections she examined are polarized does just that.  She merges 

endogenous and exogenous elections into the denominator as if they hold the same probative 

value.  In addition, Dr. Handley concludes, “… I discovered that when a contest was polarized, 

black-preferred candidates usually lost the election.” SUMF ¶118.  Thus, Dr. Handley explicitly 

limits the elections in her summary conclusion to polarized elections.  Elections that are not 
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polarized are elections that tend to be unfavorable to the DOJ’s argument.2 

The results from Dr. Handley’s merging endogenous with exogenous elections to 

determine whether an election is racially polarized poisons her conclusion that black-preferred 

candidates usually lose for the third Gingles precondition.  The reason is straightforward.  Dr. 

Handley chooses to merge certain interracial elections for Eastpointe City Council with certain 

exogenous interracial elections to produce her conclusion that 80% of interracial elections are 

polarized.3  Then, her conclusion that black-preferred candidates usually lose is based on that 

80% number.  Thus, she combines Eastpointe City Council elections with a variety of other 

elections to claim racially polarized voting exists.  Then, within the elections she has determined 

are polarized, she concludes that black-preferred candidates usually lose.  This entire process of 

merging elections and selecting out unfavorable ones violates legal norms and principles of 

Section 2.  Dr. Handley’s conclusions are contrary to the principles she claims to accept (that 

endogenous elections are most probative) and contrary to every case that discusses the matter.  

 It is also important to note some of the ambiguities in the DOJ’s analysis.  For example, 

the DOJ claims the November 2015 City Council election is polarized despite Lucido having 

received the highest point estimate from both black and white voters and winning the election. 

SUMF ¶119.  It is only logical that if black and white voters agree on one out of two candidates, 

and that candidate is elected, there cannot be polarization for the entire contest as Dr. Handley 

suggests.   

III. Defendants only concede the second Gingles precondition for purposes of this 

motion.  

                         
2 For example, Dr. Handley admits the 2009 and 2011 Eastpointe City Council elections that 

involve black and white candidates were not polarized.  The four black preferred candidates won 

in those elections. By limiting her summary conclusion to elections that are polarized, she 

eliminates those 4 successes by black preferred candidates. 
3 Eastpointe is unable to reproduce Dr. Handley’s calculations to create her 80% number. 
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 The second Gingles precondition is that “the minority group must be able to show that it 

is politically cohesive.” Anthony v. Michigan, 35 F.Supp.2d 989, 1000 (E.D.MI 1999) citing 

Gingles at 50-51.  The third precondition is “..the minority must be able to demonstrate that the 

white majority votes sufficiently as a bloc to enable it….usually to defeat the minority’s 

preferred candidate.” Id.  Eastpointe does not concede the DOJ has met the second Gingles 

precondition.  To the contrary, the DOJ has not at all established that black voters are cohesive.   

The Sixth Circuit holds the second Gingles precondition “differs from that involved in 

the third: the former asks merely whether voters of the same race tend to vote alike, and the latter 

evaluates whether “a bloc-voting majority can routinely outvote the minority…” Cousin, 145 

F.3d at 823.  Eastpointe’s expert, Dr. Alford, emphasizes this point. SUMF ¶18.  Alford relies on 

the traditionally accepted definition of cohesion and makes it clear that he analyzes cohesion (as 

is required under the second Gingles precondition) prior to analyzing racially polarized voting. 

SUMF ¶18. 

Inexplicably, the DOJ collapses the second and third Gingles preconditions into an 

illogical statement contrary to established legal principles.  The DOJ explains its understanding 

of cohesion and racially polarized voting as follows: “If minority voters express a preference for 

candidates that is consistently different from that of the majority, the minority group is cohesive 

and voting is racially polarized.” SUMF ¶19. When pressed for further clarification, Dr. Handley 

explains she means that “if there is polarization, the minority group is cohesive and voting is 

racially polarized.” SUMF ¶16. This is an unabashed admission of circular reasoning. 

 Dr. Handley’s understanding of the second and third Gingles preconditions does not even 

correspond to her own prior research on the topic.  Previously, Dr. Handley explained the second 

precondition “establishes that the group is politically cohesive.  Without such a finding, it makes 
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no sense to talk of a group having a ‘candidates of choice.’” See, Identifying and Remedying 

Racial Gerrymandering, by Grofman and Handley, Journal of Law and Politics, Vol. VIII 345 at 

354, 1991-1992.  Thus, she did not collapse cohesion with polarization before this case.  Nor did 

she employ circular reasoning.   

Eastpointe points out the DOJ’s specious reasoning because it permeates the entire 

second and third Gingles factor analysis.  As Dr. Handley states in her research, how can one 

know if the candidate of choice is regularly defeated if one is not sure the identity of the 

candidate of choice?  If the method for determining the identity of the candidate of choice is 

infused with circular reasoning, why would one believe the related conclusions are reliable?  

IV. Plaintiffs cannot satisfy the first Gingles precondition. 

 The first Gingles precondition asks whether the minority group is sufficiently large and 

geographically compact to constitute a majority in a single-member district. Gingles at 50-51.  

Vote dilution occurs when the candidates preferred by minority voters who could have been 

elected in a single member district containing a majority of minority voters lose under an at-large 

system. Gingles at 68.  “Unless minority voters possess the potential to elect representatives in 

the absence of the challenged structure or practice, they cannot claim to have been injured by 

that structure or practice. Id. at 50.   

a. Proportional Representation is inconsistent with a violation of Section 2. 

 

 Proportional representation is given “special importance” in Section 2 cases.   Little Rock 

School District v. Pulaski County Special School Dist., No. 1, 56 F.3d 904, 912 (8th Cir. 1995).  

While proportional representation does not establish an “absolute safe harbor,” it is considered 

inconsistent with a Section 2 violation. Harvell v. Blytheville School District, No. 5, 71 F.3d 

1382 (8th Cir. 1995).  
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The 2017 Eastpointe City Council contains two black preferred candidates: Sarah Lucido 

(“Lucido”) and Monique Owens. (“Owens”) Owens is the first black, black-preferred candidate 

elected to the City Council.  She was elected in 2017.  However, Lucido is also a black preferred 

representative. (“Q: Did black voters succeed in electing one of their two preferred candidates? 

A: Not their top preferred, their second preferred. Q: Did that person get a seat on the city 

council in November 2015? A: Yes.”) SUMF 119.   

 With Owens and Lucido, black voters have succeeded in electing two black-preferred 

candidates to the current Eastpointe City Council.  Therefore, between 40% to 50% of the 

Eastpointe city council are black preferred representatives. At the same time, black voters make 

up only 25.5% of the voting age population according to the 2010 decennial; and 34% of the 

citizen voting age population based on the 2011 – 2015 ACS.     

 While proportional representation alone is an insufficient basis for summary judgment, it 

does reinforce the statistical analysis and arguments presented in this Motion for Summary 

Judgment.  Black voters in Eastpointe have not been denied the opportunity for equal 

representation. 

b. Plaintiff’s proposed remedy results in less black preferred representation. 

 The Voting Rights Act “…guarantees to racial minorities an equal opportunity to elect 

candidates of their choice...” Clarke, 40 F.3d at 812.  Minority voters in Eastpointe have at least 

that.  They have elected a larger share of black preferred representatives than they represent in 

the voting age population.  Thus, they have attained more than proportional representation.   

 The U.S. Supreme Court in Johnson v. DeGrandy, 512 U.S. 997 (1994) places special 

importance on proportional representation. Little Rock School District v. Pulaski County School 

District, No. 1, 56 F.3d 904, 912 (8th Cir. 1995) citing De Grandy at 1020.  DeGrandy holds that 
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proportionality is “…obviously an indication that minority voters have an equal opportunity..” 

Id. at 1021.  Proportionality is not a new phenomenon in the Eastpointe City Council.  It was 

attained in 2015 and has only increased since then. 

 The DOJ will likely stress that no African American had been elected to the Eastpointe 

City Council until 2017.  On a superficial level, that would appear important.  However, Section 

2’s emphasis is on the race of the voter and not on the race of the candidate in determining 

racially polarized voting.  Harvell v. Blytheville School Dist., No. 5, 71 F.3d 1382, 1386 (8th Cir. 

1995).  

V. In the alternative, this Court should appoint an expert to ascertain whether there is 

any issue of material fact with respect to Plaintiff’s claim pursuant to FRE 706. 

 Defendants have a strong case for summary judgment and firmly believe it is appropriate 

on its own.  If, however, this Court finds it necessary, Defendants request a Court appointed 

expert pursuant to FRE 706. 

This Eastern District of Michigan has precedent for appointing an expert in precisely this 

situation.  In Anthony v. Michigan, 35 F.Supp.2d 989 (E.D.MI 1999), this court appointed 

Professor Richard Pildes to “express an opinion in the form of a written report as to whether 

there is a genuine issue as to any material fact with respect to the plaintiffs’ claim…” Id. at 1000.  

Anthony is similar to the case at bar in that it was a Section 2 claim whereby each party 

presented its own expert reports.  Id.  Defendants filed their Motion for Summary Judgment on 

the third Gingles precondition and the Court granted it.  In fact, The Court ended up adopting 

Pildes’s analysis and conclusions in all respects. Id. at 1001.   

CONCLUSION 

 The City of Eastpointe is not liable under Section 2 of the Voting Rights Act.  Black 
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preferred candidates do not usually lose as required by the third Gingles precondition.  

Furthermore, black voters attained proportional representation in 2015 and have only increased 

their level of representation since then.  

 For those reasons and the reasons cited above, Eastpointe respectfully requests this Court 

GRANT its Motion for Summary Judgment. 

 Dated this 9th day of April, 2018.  Respectfully Submitted, 
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STATEMENT OF UNDISPUTED MATERIAL FACTS 

 

Background 

1. This lawsuit was instigated by the United States of America, referred to as the 

Department of Justice (“DOJ”), on January 10, 2017. See Ex. 1 -Complaint generally. 

2. Five individuals sit on the Eastpointe City Council: the mayor and four members of the 

city council. Id., at ¶13. 

3. Members of the city council are elected at-large by all voters in Eastpointe and serve 

staggered, four-year terms. Id., at ¶14. 

4. Eastpointe voters often have the ability to cast more than one vote. See, Ex. 3 – Expert 

Report of Dr. Lisa Handley, August 4, 2017, p. 14. 

5. Several Eastpointe City Council elections involve electing 2 representatives at one time 

or have two seats up for election at the same time. See, Ex. 3 – Expert Report of Dr. Lisa 

Handley, August 4, 2017, Table 4, p.22- 23. 

6. The 2010 census indicates Eastpointe had a population of 32,442 of whom 20,989 were 

white (64.4%), 9,837 were black (30.3%), and 1,707 were members of other racial 

groups. (5.3%).  Id., at ¶16. 

7. Eastpointe’s voting age population was 24,103, of whom 16,885 (70%) were white, 6,154 

were black (25.5%) and 1,064 were members of other racial groups. (4.4%).  Id. 

8. The 2011 – 2015 American Community Survey indicates the black population and voting 

age population have continued to grow since 2010. Id., at ¶17. 

9. For purposes of this Motion, Eastpointe admits approximately 39% of the total 

population and 34% of the citizen voting age population is black.  Id., at ¶17. 

10. Eastpointe voters elected Monique Owens, a black woman, to the Eastpointe City 
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Council in 2017.  See Ex. 2 - Supplemental and Rebuttal Report of Dr. Lisa Handley p. 2. 

Experts 

11. The DOJ hired Dr. Lisa Handley (“Handley”) to conduct its analysis of voter cohesion 

and racially polarized voting. See Ex. 3 - Expert Report of Dr. Lisa Handley, August 4, 

2017. 

12. The City of Eastpointe hired Dr. John R. Alford, PhD, to conduct an ecological inference 

and regression analysis of past elections. See Ex. 4 - Expert Report of John R. Alford, 

PhD p. 1. 

Facts relating to the Gingles preconditions generally. 

13. The DOJ created four single member districts for its Illustrative plan. See Ex. 3 - Expert 

Report of Dr. Lisa Handley, August 4, 2017, p.3-4. 

14. According to Handley districts 2, 3 and 4 of the Illustrative Plan are unlikely to elect 

black preferred candidates.  Id., at 57:20-22. 

15. The DOJ’s analysis of cohesion and racially polarized voting (used in the second and 

third Gingles preconditions) is explained as the following: “if minority voters express a 

preference for candidates that is consistently different from that of the majority group, the 

minority group is cohesive and voting is racially polarized.” See Ex. 2 - Handley 

Supplemental and Rebuttal Report p. 4. 

16. The DOJ further explains its interpretation of cohesion and racially polarized voting 

stating: “If there is polarization, the minority group is cohesive and voting is racially 

polarized.” See Ex. 7 - Handley Dep. 248:12-21. 

17. Eastpointe’s expert analyzes whether black voters are cohesive, then analyzes whether 

the majority is cohesive, then analyzes racial bloc voting. See Ex. 4 - Expert Report of 
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John Alford, PhD, p. 9 footnote 1. 

18.  “Minority political cohesion is the second of the three Gingles threshold factors, and as 

such must be demonstrated before moving on to the third factor, majority cohesion, and 

then on to the issue of whether the second and their factor combine durably over time to 

usually defeat the minority preferred candidate. See, Ex. 4 – Alford report p. 9, fn. 1. 

19. “If minority voters express a preference for candidates that is consistently different from 

that of the majority group, the minority group is cohesive and voting is racially 

polarized.” .” See Ex. 2 - Handley Supplemental and Rebuttal Report p. 4. 

20. Black voters’ first choice for the November 2015 City Council elections is Lucido. See, 

Ex. 4, Alford report p. 11. 

ACS Data from the United States Census Bureau 

21. The DOJ believes its ACS estimates are inaccurate. See Ex. 7 - Handley Dep. 152:19-22. 

22. The DOJ admits that it wasn’t until “problems developed” with the census’s ACS data 

that it looked to the BISG methodology. Id., at 38:20-39:2. 

23. The DOJ believes its BISG estimates are “better estimates” than its ACS estimates.  Id., 

at 192:1-4. 

Endogenous Elections with Black and White Candidates 

24. There have been eighteen (18) City Council and Mayoral seats up for election since 2007. 

See Ex. 3 - Handley Report Table 4, pp. 22-23; Table 9 pp. 32-34; and See Ex. 2 - 

Handley Supplemental and Rebuttal Report Table 1 p. 23. 

25. There have been six (6) City Council contests and ten (10) seats that were contested by 

both black and white candidates in Eastpointe since 2007. See Ex. 3 - Handley report p. 

15 and See Ex. 2 - Handley Supplemental and Rebuttal report p. 23-24. 

4:17-cv-10079-TGB-DRG    Doc # 26    Filed 04/10/18    Pg 32 of 44    Pg ID 616



33 

 

26. Five (5) contests and a total of ten (10) seats have been up for election for the Eastpointe 

City Council involving black and white voters. See Ex. 3 -  Handley report Table 4, pp. 

22-24; and See Ex. 2 - Handley Supplemental and rebuttal report Table 1, p. 23. 

27. The DOJ’s analysis indicates the 2009 and 2011 elections including African American 

candidates were not polarized and the candidates most preferred by black voters were 

elected. See Ex. 3 - Handley Report p. 16 and See Ex. 4 - Alford Report 10-11. 

28. Two (2) City Council seats were up for election in the 2009 General Election for City 

Council. See Ex. 3 - Handley Report, Table 4, p. 23. 

29. The November 2009 General Election for City Council included two black candidates 

and two white candidates. Id. 

30. Black voters in Eastpointe preferred the two white candidates over the two black 

candidates in the November 2009 General Election for City Council. Id. 

31. The November 2009 General Election for City Council was not polarized. See Ex. 3 - 

Handley Report, p. 16. 

32. Two City Council seats were up for election in the November 2011 General Election for 

City Council. Id. 

33. Black voters preferred the white candidates over the black candidate in the November 

2011 City Council election. Id. 

34. Both candidates most preferred by black voters were elected in the November 2011 

General Election for City Council. Id. 

35. The November 2011 General Election for City Council was not polarized. Id., at p. 16. 

36. Dr. Handley’s analysis indicates Richardson and Sweeney, both white, received the 

highest point estimates from black voters in the November 2009 Eastpointe General City 
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Council Election. See Ex. 3 - Expert Report of Dr. Lisa Handley, August 4, 2017, Table 

4, p. 23.  

37. Richardson and Sweeney won seats on the November 2009 General City Council. See 

Ex. 3 - Expert Report of Dr. Lisa Handley, August 4, 2017, Table 4, p. 23.  

38. Dr. Handley’s analysis indicates Guastella and LaForest, both white, received the highest 

point estimates from black voters in the November 2011 Eastpointe General City Council 

Election. See Ex. 3 - Expert Report of Dr. Lisa Handley, August 4, 2017, Table 4, p. 23. 

39. Guastella and LaForest won seats to the Eastpointe City Council in November 2011. See 

Ex. 3 - Expert Report of Dr. Lisa Handley, August 4, 2017, Table 4, p. 23.  

40. Dr. Handley’s analysis indicates either Owens, a black candidate, or NP received the 

highest point estimates from black voters in the February 2015 Special Election for City 

Council using ACS data. See Ex. 3 - Expert Report of Dr. Lisa Handley, August 4, 2017, 

Table 4, p. 22. 

41. Dr. Handley’s BISG analysis indicates Owens, a black candidate received the highest 

point estimate from black voters in the February 2015 Special Election for City Council. 

See Ex. 3 - Expert Report of Dr. Lisa Handley, August 4, 2017, Table 4a, p. 24. 

42. The text in Dr. Handley’s report indicates she believes Owens received the highest point 

estimate from black voters in the February 2015 Special Election for City Council using 

ACS data. See Ex. 3 - Expert Report of Dr. Lisa Handley, August 4, 2017, p. 16. 

43. Owens did not win in the February 2015 Special Election for City Council. See Ex. 3 - 

Expert Report of Dr. Lisa Handley, August 4, 2017, Table 4, p. 22. 

44. Dr. Handley’s analysis indicates Lucido, a white candidate, and Williams, a black 

candidate, received the highest point estimates from black voters in the November 2015 
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Eastpointe General City Council Election using ACS data. See Ex. 3 - Expert Report of 

Dr. Lisa Handley, August 4, 2017, Table 4, p. 22. 

45. Lucido won election to the November 2015 Eastpointe City Council. Williams did not. 

See Ex. 3 - Expert Report of Dr. Lisa Handley, August 4, 2017, Table 4, p. 22. 

46. Dr. Handley’s analysis indicates Gladney, a black candidate, received the highest point 

estimates from black voters in the November 2017 partial term contest and Johnson and 

Owens, both black candidates, received the highest point estimates from black voters in 

the November 2017 full term seats according to her ACS data. See Ex. 2 – Supplemental 

and Rebuttal Report of Dr. Lisa Handley, Table 1, p. 9. 

47. Gladney did not win election for the November 2017 partial term.  Johnson did not win 

for the November 2017 full term. Owens won a seat to the November 2017 City Council 

full term. See Ex. 2 – Supplemental and Rebuttal Report of Dr. Lisa Handley, Table 1, p. 

9. 

48. Dr. Handley’s analysis indicates Owens received the highest point estimates from black 

voters using BISG data in the February 2015 Special Election for City Council.  See, Ex. 

3 - Expert Report of Dr. Lisa Handley, August 4, 2017, Table 4a, p. 24. 

49. Dr. Handley’s analysis indicates Williams and Lucido received the highest point 

estimates from black voters in the November 2015 Eastpointe General City Council 

Election. See Ex. 3 - Expert Report of Dr. Lisa Handley, August 4, 2017, Table 4a, p. 24. 

50. Dr. Handley’s analysis indicates Gladney received the highest point estimates from black 

voters in the November 2017 partial term contest and Johnson and Owens received the 

highest point estimates from black voters in the November 2017 full term seats according 

to her BISG data. See Ex. 2 – Supplemental and Rebuttal Report of Dr. Lisa Handley, 
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Table 1, p. 24. 

51. Black voters in Eastpointe preferred white candidates over black candidates in 5 of the 

seats from 2009 through 2017 based on ACS data. See Ex. 3 - Handley Report, Table 4, 

p. 22-23; and See Ex. 8 - Handley Rebuttal and Surrebuttal Report, Table 1, p. 23. 

52. The DOJ began conducting analysis using the BISG methodology after the non-polarized 

elections of 2009 and 2011. Id., Tables 4 and 4(a) pages 22-24. 

53. The DOJ could not produce complete estimates for the February 2015 Special Election 

for City Council. Id., Table 4, p. 22. 

54. Eastpointe and the DOJ produced similar estimates for their ecological regression 

analysis of the February 2015 special election for city council. See Ex. 7 - Handley Dep. 

188:15-18; and See Ex. 4 - Alford Report Table 1, p. 10. 

55. The DOJ produced ecological regression estimates for black votes and black voters in the 

February 2015 city council special election that indicate one of the black candidates that 

received the highest point estimate won a seat using ACS data. See Ex. 3 - Handley 

Report, Table 4, p. 22. 

56. Eastpointe provided point estimates using the ACS in the February 2015 special election 

for city council using ecological inference.  The DOJ did not. Id., at Table 4, p. 22 and 

See Ex. 4 - Alford Report, Table 1 p. 10. 

57. Eastpointe’s ecological inference analysis using ACS data indicates the white candidate 

received the highest point estimate from black voters in the February 2015 special 

election for city council. See Ex. 4 - Alford Report, Table 1, p. 10. 

58. The November 2015 General Election for City Council had two seats up for election. See 

Ex. 3 - Handley Report, Table 4, p. 22. 
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59. Lucido received one of two of the highest point estimates from black and white voters 

according to the DOJ’s ACS and BISG analysis in the November 2015 General Election.  

Lucido won. Id.; and See Ex. 7 - Handley Dep. 205:18-207:10. 

60. The candidate that received the highest point estimate from black voters using the ACS 

and the second highest estimate using BISG was elected to the City Council in the 

November 2017 election full term. Id., at Tables 1 and 2, p. 23-24. 

61. Eastpointe’s expert calculated ecological inference results for the February 2015 election 

using ACS data. See Ex. 4 - Expert Report of Dr. John Alford, Table 1, p. 10.  

62. Eastpointe’s expert’s ecological inference results using ACS data indicate black voters 

preferred the white candidate over the black candidates in the February 2015 Special 

Election for City Council. See Ex. 4 - Expert Report of Dr. John Alford, Table 1, p. 10. 

63. Six (6) of the candidates receiving the highest and second highest point estimates from 

black voters’ first or second most preferred candidates won election out of ten (10) seats 

in the black-white endogenous elections in Eastpointe using ACS data. See Ex. 3 - Expert 

Report of Dr. Lisa Handley, Table 4, p. 22-23; and See Ex. 2 - Supplemental and 

Rebuttal report of Dr. Lisa Handley, Table 1, p. 24.  

64. Six (6) out ten (10) of candidates that received the highest point estimates from black 

voters in Eastpointe elected their first or second choice candidate using BISG data. See 

Ex. 3 - Expert Report of Dr. Lisa Handley, Tables 4 and 4a, p. 22-24; and See Ex. 2 - 

Supplemental and Rebuttal Report of Dr. Lisa Handley, Tables 2, p. 24. 

65.  Richardson received the highest point estimate from black voters in Eastpointe in the 

2009 General Election.  He received 32.3 – 33% of the black votes and 52% of black 

voters’ support according to Handley’s ACS analysis. Ex. 3 - Expert Report of Dr. Lisa 

4:17-cv-10079-TGB-DRG    Doc # 26    Filed 04/10/18    Pg 37 of 44    Pg ID 621



38 

 

Handley, Tables 4 p. 22-24. 

66. Sweeney received the second highest point estimate from black voters in Eastpointe in 

the 2009 General Election. He received between 27-32% of black voters and 52% of 

black voters’ support. Ex. 3 - Expert Report of Dr. Lisa Handley, Tables 4 p. 22-24. 

67. Wells was the black candidate that received the most support from black voters in the 

November 2009 Eastpointe General Election. He received the 3rd highest point estimate 

from black voters. Ex. 3 - Expert Report of Dr. Lisa Handley, Tables 4. 

68. Wells received between 18-19% of Eastpointe’s black votes and 29% of black voters’ 

support in the 2009 Eastpointe General Election. Ex. 3 - Expert Report of Dr. Lisa 

Handley, Tables 4. 

69. Roberson is a black candidate and received the lowest number of votes from black voters. 

Ex. 3 - Expert Report of Dr. Lisa Handley, Table 4.  

70. Roberson received from 16-17% of black votes and 26% of black voters’ support in that 

election. Ex. 3 - Expert Report of Dr. Lisa Handley, Tables 4 p. 23. 

71. Guastella, a white candidate, received the most support from black voters in Eastpointe in 

the 2011 General Election. He received between 36-38% of the black votes and 64% of 

black voters’ support. Ex. 3 - Expert Report of Dr. Lisa Handley, Tables 4 p. 22-24. 

72. LaForest, a white candidate, received the next highest amount of black support in the 

2011 Eastpointe General Election.  LaForest received 22-24% of black votes and 36% of 

black voters’ support. Ex. 3 - Expert Report of Dr. Lisa Handley, Tables 4, p. 22-24. 

73. Duren received the third highest point estimate from black voters in the November 2011 

General Election. He received a point estimate between 17-21% of black votes and 35% 

from black voters. Ex. 3 - Expert Report of Dr. Lisa Handley, Tables 4, p. 22-24 
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74. DeMonaco won the February 2015 Special election in Eastpointe. DeMonaco is white. 

Ex. 3 - Expert Report of Dr. Lisa Handley, Table 4, p. 22-24. 

Endogenous Elections involving white candidates. 

75. There have been five contests for City Council that included only white candidates since 

2007.   See Ex. 3 - Handley report, Table 9 pp. 32-34. 

76. There were six (6) contests for a total of eight (8) seats since 2007 for Eastpointe City 

Council or mayor that only involved white candidates. See Ex. 3 - Handley Report, Table 

9, pp. 32-34. 

77. The DOJ’s expert found contests that involved only white candidates in Eastpointe were 

not polarized. See Ex. 3 - Handley Report, p. 19 and See Ex. 7 - Handley Dep. 167:16-

17; 172:3-173:21; 173:22-175:1; 175:2-17; 176:20-179:18; 200:12-201:12.   

78. Black voters elected every single candidate that received the highest point estimate from 

them (8 out of 8) in the Eastpointe city council and mayoral elections involving only 

white candidates. See Ex. 3 - Handley Report, Table 9, pp. 32-34. Handley Report, p. 19. 

See Ex. 7 - Handley Dep. 167:18-168:3; 172:3-173:21; 173:22-175:1; 175:2-17; 176:20-

179:18; 200:12-201:12.   

79. White voters elected seven (7) out of eight (8) of the candidates that received the highest 

point estimate from them. See Ex. 3 - Handley Report, Table 9, pp. 32-34. 

80. White voters elected fewer of their preferred candidates than black voters in the white 

only endogenous elections in Eastpointe. Id., at Table 9, pp. 32-34. 

81. Black voters elected both of the candidates that received the highest point estimates in the 

November 2013 general election for city council. Id., at Table 9, p. 32. 

82. White voters elected one of the candidates that received the highest point estimate in the 
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November 2013 general election for city council. Id. 

83. Dr. Handley’s ACS analysis indicates Klinefelt and Selvidge received the highest point 

estimates from black voters in the 2007 Eastpointe City Council election. Id., at Table 9, 

pp. 32-34. 

84. Klinefelt and Selvidge won seats to the Eastpointe City Council. Id., at Table 9, pp. 32-

34. 

85. Dr. Handley’s ACS analysis indicates Pixley received the highest point estimate from 

black voters in the 2007 Eastpointe Mayoral election. Id., at Table 9, pp. 32-34. 

86. Pixley won for Mayor in 2007. Id., at Table 9, pp. 32-34. 

87. Dr. Handley’s ACS analysis indicates Richardson and Sweeney received the highest 

point estimates from black voters in the 2013 Eastpointe City Council election. Id., at 

Table 9, pp. 32-34. 

88. Richardson and Sweeney won seats to the Eastpointe City Council. Id., at Table 9, pp. 

32-34. 

89. Dr. Handley’s ACS analysis indicates Pixley received the highest point estimate from 

black voters in the 2015 Eastpointe Mayoral election. Id., at Table 9, pp. 32-34. 

90. Pixley won election as Mayor in 2015. Id., at Table 9, pp. 32-34. 

91. Handley’s ACS and BISG results indicate the same substantive results among black 

voters in Eastpointe Mayoral and City Council that involved only white candidates. Id., at 

Table 9, pp. 32-35. 

Exogenous Elections involving black and white candidates. 

92. The DOJ estimated voting patterns for the East Detroit School Board contests in 

November 2009 and November 2014. Id., at Table 5, p. 25. 
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93. The DOJ estimated voting patterns for the Macomb County Circuit Court Judge, District 

16, in November and August 2016 elections. Id., at Table 6 and 6a pp. 26-27. 

94. Black voters elected either four (4) of four (4) of the candidates that received the highest 

point estimates from them or three (3) of four (4) of the candidates that received the 

highest point estimates from them using ACS data. Id., at Table 6, p. 26. 

95. The November 2010 General Election Michigan Supreme Court included two black 

candidates and three white candidates. See Ex. 3 – Handley Report, Table 7. 

96. Handley found that the white candidate, Davis, received a higher point estimate from 

black voters in that contest than the other black candidate. See Ex. 3 – Handley Report, 

Table 7. 

97. Handley found that white voters in the November 2010 General Election for Michigan 

Supreme Court supported a black candidate, Young, with a higher point estimate than 

other white candidates. See Ex. 3 – Handley Report, Table 7. 

98. Handley’s point estimate in the November 2012 Supreme Court contest indicate the black 

candidate received the highest point estimate from black voters in Eastpointe.  The black 

candidate won among Eastpointe voters overall. See Ex. 3 – Handley Report, Table 7. 

99. The candidate that received the highest point estimate from white voters, Zahra, did not 

win the November 2012 General Election for Michigan Supreme Court. See Ex. 3 – 

Handley Report, Table 7. 

100. The DOJ analyzed a total of fifteen (15) seats up for election in the East Detroit 

School Board, Macomb County Circuit Court Judge, District 16, Michigan Supreme 

Court and the Macomb County Community College Board that involved black and white 

candidates. See Ex. 3 - Handley Report, Tables 5, 6, 7, 8 and 10 on pp. 25-31 and 36. 
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101. Drs. Handley and Alford agree the most probative elections are endogenous 

elections with black and white candidates. See Ex. 7 -Handley Dep. 162:9-15; See Ex. 4 - 

Expert Report of John R. Alford, p. 8. 

102. The DOJ expert claims exogenous elections with black and white candidates are 

more probative than endogenous elections with only white candidates. See Ex. 7 - 

Handley Dep. 163:10-14. 

103. The DOJ included exogenous elections when it determined black voters in 

Eastpointe are cohesive. Id., at 238:7-10. 

104. The DOJ includes exogenous elections in its conclusion that 80% of interracial 

contests were racially polarized. Id., at 253:6-22. 

105. Washington, Wodecki and Seibert received the highest point estimates from 

Eastpointe black voters in the 2009 East Detroit School Board contest according to Dr. 

Handley’s ACS analysis. See Ex. 3 - Handley Report, Tables 5 p. 25. 

106. Washington, Wodecki and Seibert received the highest point estimates from 

Eastpointe black voters in the 2009 East Detroit School Board contest according to Dr. 

Handley’s BISG analysis. See Ex. 3 - Handley Report, Tables 5a p. 25. 

107. Wodecki, a black candidate, and Seibert, a white candidate, won election. See Ex. 

3 - Handley Report, Tables 5 p. 25. 

108. DeVita, Jackson and Borsa received the highest point estimates from Eastpointe 

black voters according to Handley’s 2014 School Board analysis using ACS and BISG 

data. All three won. See Ex. 3 - Handley Report, Tables 5 and 5a p. 25.   

109. Dennings, a black candidate, and Rancilio or Servitto, both white candidates, 

received the highest point estimates from Eastpointe black voters in the 2016 Circuit 
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Judge General election using ACS data. Servitto and Dennings won. See Ex. 3 - Handley 

Report, Tables 6 p. 26. 

110. Dennings, a black candidate, and Rancilio, a white candidate, received the highest 

point estimates from Eastpointe black voters in the 2016 Circuit Judge General election 

using BISG data. Servitto and Dennings won. See Ex. 3 - Handley Report, Tables 6a p. 

26. 

111. Servitto and Rancilio, both white candidates, received the highest point estimates 

from Eastpointe black voters in the 2016 Circuit Judge Primary election using ACS data. 

They both won. See Ex. 3 - Handley Report, Tables 6 p. 26. 

112. Dennings, a black candidate, and Rancilio, a white candidate, received the highest 

point estimates from Eastpointe black voters in the 2016 Circuit Judge Primary election 

using BISG data. They both won. See Ex. 3 - Handley Report, Tables 6a p. 26. 

113. Morris, a black candidate and Davis, a white candidate, received the highest point 

estimates from Eastpointe black voters in the 2010 Michigan Supreme Court election 

using ACS. Neither won. See Ex. 3 - Handley Report, Table 7 p. 28. 

114. Johnson, a black candidate, received the highest point estimate from Eastpointe 

black voters in the 2012 Michigan Supreme Court election using ACS data. Johnson won 

among Eastpointe voters. See Ex. 3 - Handley Report, Tables 7 p. 28. 

115. Thomas, a black candidate, received the highest point estimate from Eastpointe 

black voters in the 2014 Michigan Supreme Court election using ACS and BISG data. He 

did not win among Eastpointe voters. See Ex. 3 - Handley Report, Tables 7 and 7a p. 28. 

116. Jackson, a minority candidate, received the highest point estimate from Eastpointe 

black voters in the 2012 Macomb Community College Board election using ACS data.  
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Jackson did not win among Eastpointe voters. See Ex. 3 - Handley Report, Tables 8 p. 

31. 

DOJ Summary Conclusions 

117. The expert report of Dr. Lisa Handley, August 4, 2017 states, “Second, I have 

found that voting in recent Eastpointe elections that included African-American 

candidates was consistently polarized – 80 percent of the interracial contests I examined 

were racially polarized.” See Ex. 3 - Handley Report, p. 1. 

118. The expert report of Dr. Lisa Handley, August 4, 2017 states, “Third, I discovered 

that when a contest was polarized, black-preferred candidates usually lost the election.” 

See Ex. 3 - Handley Report, p. 1. 

119. “Q: Did black voters succeed in electing one of their preferred candidates? A: Not 

their top preferred, their second preferred.” See, Ex. 7 - Handley Dep. 207:4-7. 

120. Handley concludes the 2015 November City Council election is polarized. See, 

Ex. 2 – Handley Supplemental and Rebuttal Report p. 26. 
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UNITED STATES OF AMERICA 

EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

 

UNITED STATES OF AMERICA,  ) 

       ) 

   Plaintiff,   ) 

       ) 

v.       ) 

       ) 

CITY OF EASTPOINTE; EASTPOINTE  ) Civil Action 4:17-cv-10079 

CITY COUNCIL; SUZANNE PIXLEY, in her )    

official capacity as Mayor of Eastpointe;  ) 

CARDI DEMONACO JR., MICHAEL  ) 

KLINEFELT, SARAH LUCIDO, and JOHN ) 

MARION, in their official capacities as  ) 

members of the Eastpointe City Council; and ) 

STEVE DUCHANE, in his official capacity as ) 

Eastpointe City Clerk,     ) 

       ) 

   Defendants.   ) 

 

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT  

 

  Defendants City of Eastpointe, Eastpointe City Council, Suzanne Pixley, in her official 

capacity as Mayor of Eastpointe, Cardi Demonaco Jr., Michael Klinefelt, Sarah Lucido, and John 

Marion, in their official capacities as members of Eastpointe City Council, and Steven Duchane, 

in his official capacity as former Eastpointe City Manager, (collectively “Defendants”), submit 

this Motion and accompanying Memorandum in Support to respectfully request this Court grant 

summary judgment in their favor pursuant to Fed. R. Civ. P. 56(c).  

1. Plaintiff has brought this case against Defendant, City of Eastpointe, et al. alleging 

violations of Section 2 of the Voting Rights Act of 1965. 
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2. The case of Thornburg v. Gingles, 478 U.S. 30 (1986) requires Plaintiff to establish three 

preconditions in order to establish a claim of vote dilution under the Voting Rights Act. 

3.  Specifically, Plaintiff must establish (1) that Eastpointe’s black population is sufficiently 

large and geographically compact to constitute a majority of the voting age population in a 

single member district, (2) that black voters are politically cohesive, and (3) that white voters 

vote sufficiently as a bloc to enable them to usually defeat the black preferred candidate. 

4. According to Fed. R. Civ. P. 56(c), a motion for summary judgment is proper and a 

judgment shall be rendered if the pleadings, depositions, answers to interrogatories, and 

admissions on file, together with the affidavits, if any, show that there is no genuine issue as to 

any material fact and the moving parties are entitled to judgment as a matter of law. 

5. As further explained in Defendants’ memorandum in support of motion for summary 

judgment, Plaintiff cannot establish the first or third Gingles factors. 

6. Wherefore, Defendants respectfully request that this Honorable Court grant summary 

judgment in their favor. 

Respectfully Submitted, 

 

 

       _/s/ Angela Bullock Gabel_______ 

       Angela Bullock Gabel #58227MO 

       ABG Law Group   

       7710 Carondelet Ave., Suite 405 

       Clayton, MO 63105 

       (314)721-8844 

       agabel@abglawgroup.com 

        

Attorney for Defendants  

      

mailto:agabel@abglawgroup.com
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Richard S. Albright   

 Calvin C. Brown   

 Robert D. Ihrie   

 Ihrie O’Brien    

 24055 Jefferson Ave., Suite 2000 

 P.O. Box 420    

 St. Clair Shores, MO 48080  

 (586) 778-7778   

 ralbright@ihrieobrienlaw.com 

 cbrown@ihrieobrienlaw.com 

ihriebob@aol.com 

       Attorneys for Defendants 

 

 

CERTIFICATE OF SERVICE 

I, Angela Bullock Gabel, certify that on April 9, 2018, a true and accurate copy of 

the foregoing documents were filed using the e-filing system thereby serving electronic 

copies via email to all named parties below. 

 

George Eppsteiner 

Jasmyn G. Richardson 

Daniel J. Freeman 

U.S. Department of Justice 

Voting Section, Civil Rights Division 

950 Pennsylvania Ave., NW 

NWB Room 7236 

Washington, DC 20530 

(202) 616-5777 

George.eppsteiner@usdoj.gov 

Jasmyn.richardson@usdoj.gov 

Daniel.freeman@usdoj.gov 

 

Luttrell Levingston 

U.S. Department of Justice 

211 W. Fort Street, Suite 2001 

Detroit, MI 48226 

(313) 226-9539 

Luttrell.levingston@usdoj.gov 

 

 

mailto:ralbright@ihrieobrienlaw.com
mailto:cbrown@ihrieobrienlaw.com
mailto:ihriebob@aol.com
mailto:George.eppsteiner@usdoj.gov
mailto:Jasmyn.richardson@usdoj.gov
mailto:Daniel.freeman@usdoj.gov
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