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UNITED STATES OF AMERICA 

EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

 

UNITED STATES OF AMERICA,  ) 

       ) 

   Plaintiff,   ) 

       ) 

v.       ) 

       ) 

CITY OF EASTPOINTE; EASTPOINTE  ) Civil Action 4:17-cv-10079 

CITY COUNCIL; SUZANNE PIXLEY, in her )    

official capacity as Mayor of Eastpointe;  ) 

CARDI DEMONACO JR., MICHAEL  ) 

KLINEFELT, SARAH LUCIDO, and JOHN ) 

MARION, in their official capacities as  ) 

members of the Eastpointe City Council; and ) 

STEVE DUCHANE, in his official capacity as ) 

Eastpointe City Clerk,     ) 

       ) 

   Defendants.   ) 

 

DEFENDANTS’ REPLY MEMORANDUM IN SUPPORT OF THEIR MOTION TO 

EXCLUDE ANY EVIDENCE, OPINION, OR TESTIMONY RELATED TO THE BISG 

METHODOLOGY AND DATA;  

OR IN THE ALTERNATIVE, THEIR  

MOTION FOR THE COURT TO APPOINT AN INDEPENDENT EXPERT TO 

EVALUATE THE BISG METHODOLOGY AND DATA OFFERED BY PLAINTIFF 
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I. INTRODUCTION 

 The Bayesian Improved Surname Geocoding (“BISG”) methodology and the data the 

Plaintiff United States of America Department of Justice (“DOJ”) created as a result is unreliable 

- plain and simple.  It has never been used by any court in any type of litigation. It has not even 

been introduced. It was unknown to at least three, possibly all four, experts in this case prior to 

this litigation.  If Federal Rule of Evidence 702 is to have any meaning, it is to exclude precisely 

this sort of methodology and the data it produced.  BISG is untested, unknown and 

unreproducible.  

 Parties seeking to prove or disprove liability pursuant to Section 2 of the Voting Rights 

Act, 52 U.S.C. §§ 10301, (“Section 2),” typically rely on expert witnesses to analyze voting 

patterns by race.  The question under the second and third preconditions in Section 2 litigation is 

whether minorities vote cohesively and whether the majority votes as a bloc to defeat them.1  

This analysis is complicated because the race of a voter is often unknown.  For that reason, 

political scientists rely on inferential techniques to provide their best guesses at how the minority 

and majority groups vote and whether those groups have similar preferences.  This motion does 

not involve the inferential techniques used by the experts. It involves the data the experts use in 

those techniques.   

The parties’ expert analysis is only as good as the data that goes into it.  Defendants rely 

exclusively on data provided by the United States Census Bureau. Census data is presumed 

                                                           
1 The Supreme Court held in Thornberg v Gingles, 478 U.S. 30 (1986) three preconditions must 

be met before the Court can analyze whether an electoral system is unintentionally 

discriminatory under the totality of the circumstances.  
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accurate.  Valdespino v Alamo Heights Independent School Dist., 168 F.3d 848 (5th Cir. 1999).  

The DOJ relies on BISG data it hand-crafted.2   

Defendants’ expert testified that BISG is in its “preliminary stage.” Exhibit G: Zax Aff. 

Political scientists seem to be interested in the idea behind BISG, however, they are already 

improving it. Even the DOJ’s rebuttal witness admits, “...if I were to do this myself, which I 

intend to do, I would probably use additional inputs...” Ex. H, Hersh Dep. 22:3-10.3  BISG is 

simply not ready to be accepted in court. It is already being altered and even the DOJ’s own 

expert would change it.  While a better tested version of BISG may be accepted at some point, it 

will not be the one used by Dr. Handley in this case.    

The DOJ argues this Court should rely on BISG because courts have relied on techniques 

similar to BISG.  They argue this Court can simply presume that BISG is similar enough to 

proprietary data to prove that BISG is also reliable.  Defendants submit this motion is about 

BISG data alone.4   

The DOJ would have this Court admit BISG data by proxy, and otherwise ignore its 

burden to introduce expert evidence according to the factors laid out in Daubert.5  BISG has not 

been validated or tested by political scientists., in large part, because it is not well known.  BISG 

                                                           
2 Dr. Handley explained in deposition that she created the BISG data by combining the Census 

surname file, the location of the voter and the bloc group the voter resides in. Handley Dep. 

92:17-93:11. 
3 The DOJ states Dr. Hersh “is developing a paper that relies on BISG.” Plaintiffs’ Mot. 18. To 

be clear, Hersh stated he would likely rely on a more sophisticated version of BISG. Ex. H, 

Hersh Dep. 22:3-10.  
4 Dr. Hersh likens BISG data to data called Catalist. Hersh “Report on Predicting Racial Identity 

as a Means of Reducing Uncertainty in Racial Bloc Voting Analyses. Ex. D, ¶¶11-13.  At the 

same time, Hersh admits the details of how Catalist is created is unknown because it is 

proprietary. Ex. D, ¶14.   
5 The United States Supreme Court provided factors to aid courts in establishing the reliability of 

expert testimony in Daubert v. Merrell Dow Pharm. Inc., 509 U.S. 579, 593-594 (1993). 
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does not have an error rate; and no court has ever accepted or relied on BISG. While the DOJ 

argues Defendants could not reproduce their BISG results for lack of trying, Defendants submit 

they have offered three expert reports demonstrating their attempts.  Instead of relying on 

Daubert, the DOJ would have this court embrace their BISG data and become the first in the 

country to endorse it over Census data.6  

II. ARGUMENT 

Prior to allowing any expert opinion to be admitted during trial, the Court “must make ‘a 

preliminary assessment of whether the reasoning or methodology underlying the testimony is 

scientifically valid and…whether that reasoning or methodology properly can be applied to the 

facts in issue.”’ Burleson v. Tex. Dep’t of Criminal Justice, 393 F.3d 577, 583-84 (5th Cir. 2004) 

quoting Daubert, 509 U.S. at 592-593). The proponent of expert testimony must establish its 

admissibility by a preponderance of the evidence. U.S. v. Norwood, 16 F.Supp.3d 848, 852 (E.D. 

MI 2014) citing Nelson v. Tenn. Gas Pipeline Co., 243 F.3d 244, 251 (6th Cir. 2001).  

A. THE PARTIES AGREE THE BISG DATA INCORRECTLY PREDICTS 55% TO 

66% OF THE BLACK CANDIDATES IN EASTPOINTE ARE WHITE.  

 

The DOJ’s analysis demonstrates their BISG data incorrectly predicts the race of 66% of 

the black candidates in Eastpointe. See, file US000016774.slx, BISG.xls tab labelled Gen 2016. 

They do not dispute that finding. Instead, they attempt to explain it away.  See, Plaintiff’s Mot. p. 

18-21.    

                                                           
6 As argued in Defendants’ Memorandum in Support of their Motion to Exclude, some of the 

results from American Community Survey census data and BISG data contradict each other.  In 

that instance, a finding that one method is more reliable is required. Def. Mot. p. 19. 
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The DOJ argues Defendants “cherry-picked” the sample to create the 66% figure. 

However, Defendants “cherry-picked” the sample most relevant to this litigation.  In addition, 

Defendants did not “cherry-pick” the black candidates. They used every black candidate that has 

run for election in the City of Eastpointe.  Every individual was included.   

Surprisingly, the DOJ responds by claiming Dr. Handley’s updated analysis predicts only 

55% of the black candidates in Eastpointe are white.7 While Defendants disagree with the DOJ’s 

constantly changing datasets, the numbers speak for themselves.  It is more than enough that the 

DOJ agrees their methodology is less reliable than a coin toss.   

B. THE BISG METHODOLOGY AND ITS IMPLEMENTATION ARE 

UNRELIABLE. 

The DOJ complains Defendants fail to provide substantive reasons BISG data is less 

reliable than Census data.  Plaintiff’s Mot. 24. In so doing, the DOJ evades the threshold issue.  

The threshold issue is whether BISG is reliable enough to be considered at all. (Prior to allowing 

any expert opinion to be admitted during trial, the court “must make ‘a preliminary assessment of 

whether the reasoning or methodology underlying the testimony is scientifically valid 

and…whether that reasoning or methodology properly can be applied to the facts in issue.’”  

Burleson, 393 F.3d at 583-84.) The argument addressing the misplaced burden is addressed 

below.  

                                                           
7 Footnote 16 states Defendants did not rely on Dr. Handley’s most recent data in finding BISG 

is erroneous 66% of the time. They point out, “….it would be notable that the probability that 

Patricia Roberson is black exceeds .500 in the final dataset.” Plaintiff’s Mot. p. 20 fn 16.  There 

have been nine black candidates for Eastpointe City Council elections. Accepting the DOJ’s 

suggestion that Defendants should rely on the most recent file indicates that five of the nine 

candidates’ BISG probabilities are incorrect. Thus, BISG probabilities are incorrect only 55% of 

the time. 
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Dr. Zax was hired to address the problems with the BISG technique and its 

implementation.  Dr. Zax has a long list of criticisms.  A summary of criticisms of the 

methodology include: 1) there is no margin of error; 2) there is uncertainty of its conversion 

properties; 3) there is uncertainty as to its internal consistency; and 4) it lacks principles for 

geographic choices. Ex. K, Zax Dep. 153:1-10.  Zax states, “until those issues are addressed and 

resolved, it seems to me that it is not possible to accept the BISG methodology as being 

scientifically generalizable.” Ex. K, Zax Dep. 153:7-10.     

Dr. Zax’s strongest criticisms go toward the implementation of the BISG methodology. 

He states the BISG database is littered with “thousands of errors.” Ex. K, Zax Dep. 108:16-17.  

One large scale problem in the BISG worksheet is that it contains negative probabilities.  Zax 

testified that is impossible.  (“If you look at the formula for the BISG calculation, it is impossible 

for that formula to generate a negative number.” Ex. K, Zax Dep. 226:3-8.)   

In addition, the BISG database contains probabilities that someone “will be Hispanic in 

bloc groups where no Hispanics reside.” Ex. K, Zax Dep. 231:6-9.  Dr. Hersh supported that 

finding in his deposition. Ex. H, Hersh Dep. 106:9-108:19.  Zax states unequivocally that “(t)he 

formula can’t do that.” Ex. K, Zax Dep. 231:9-13. 

C. THE RELIABILITY OF OTHER METHODS CANNOT BE TRANSFERRED TO 

BISG. 

 The DOJ argues that Fed. R. Evid. 702 does not require the Court to actually determine 

the reliability of BISG in particular. Plaintiff’s Mot. 15. (“At any rate, Rule 702 does not require 

this narrow focus on the use of BISG specifically…”)  Instead, they argue the Court should look 

elsewhere. First, this argument relies on the DOJ’s assertion that the other methodologies and 

data are, in fact, similar.  Second, it contradicts Rule 702.  
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Rule 702 was not intended to establish reliability by proxy. Dr. Handley’s expert reports, 

evidence, opinion and testimony related to BISG methodology and data must be reliable on their 

own merits.  (“Like most evidence presented by expert testimony, we think its admissibility has 

to be admitted on a case-by-case basis.” Johnson v. DeSoto County Bd. Of Comm’rs., 204 F.3d 

1335, 1342 (11th Cir 2000).)  The fact the DOJ would have the Court look at other techniques 

and other data demonstrates their evidence is shallow and proves Defendants’ point that it should 

be excluded. 

D. THE BISG DATA AND METHODOLOGY FAIL EVERY DAUBERT 

FACTOR.  

Fed. R. Evid. 702 states that a witness who is qualified as an expert may testify if “the 

testimony is the product of reliable principles and methods.”  The United States Supreme Court 

established guidelines for determining reliability in Daubert, 509 U.S. at 593-594.  Daubert 

holds that reliability may be assessed by many factors including whether the technique: 1) can be 

or has been tested; 2) has been subjected to peer review and publication; 3) has a known or 

potential rate of error; and 4) is generally accepted. Id.  

The DOJ claims BISG has been “repeatedly validated and peer reviewed.” Plaintiff’s 

Mot. 14.  That claim can only be true if it relates to an entire class of methodologies; and not 

BISG in particular.  As for BISG, Dr. Handley’s first expert report cites to only one peer 

reviewed publication. Notably, it is from the healthcare industry.8   

The DOJ argues BISG has been repeatedly validated because the healthcare article 

mentioned above was cited in over 80 peer-review and scholarly publications. Plaintiff’s Mot. 

                                                           
8 Dr. Handley admitted in deposition that she does not know if any of the articles she used in her 

first report were peer reviewed.  Ex. C, Handley Dep. 91:21-92:16. It appears, though, that the 

first healthcare article was peer reviewed. 
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14. While technically true, the DOJ fails to inform the court they have no idea how many of 

those citations are positive. Ex. H, Hersh Dep. 127:22-128:2. In addition, they fail to place those 

80 citations in context.  For comparison, Dr. Gary King published his King’s method of 

ecological inference in the 1990’s. Ex. H, Hersh Dep., 128:14-22.  His method was developed to 

specifically address the inferential problems in voting rights analysis.  Ex. H, Hersh Dep. 128:3-

6. When asked roughly how many citations Dr. King received, Plaintiff’s expert responded “in 

the thousands.” Ex. H, Hersh Dep. 129:3-7. 

 Finally, the DOJ claims BISG has been repeatedly validated because it appeared in a 

2017 scholarly article. Plaintiff’s Mot. 15.  The quotation states “Recently another alternative has 

emerged to derive racial estimates by geographic unit.” Id. citing M.V. Hood III, From Legal 

Theory to Practical Application: a How-To for Performing Vote Dilution Analysis, Social 

Science Quarterly (2017).  The above quotation is not an endorsement. It does not even name 

BISG specifically. It is merely a general statement about an unknown alternative. 9 

     Daubert holds the Court should consider whether the technique is generally accepted. 

Daubert, 509 U.S. at 594.  It states, “Widespread acceptance can be an important factor in ruling 

particular evidence admissible, and a known technique which has been able to attract only 

minimal support with the community may properly be viewed with skepticism.” Id. (internal 

citations omitted.)  In other words, if the technique is known but with minimal support, then it is 

treated skeptically. BISG is not known – not even by the parties’ own experts. (Three of the four 

experts in this case were unaware of it before this litigation and the fourth stated she became 

                                                           
9 The full quotation is on p. 15 of Plaintiff’s Motion. It does not name or endorse the method. 
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aware of it in 2016.)10 Since it is not known, it does not rise to the level of being treated 

skeptically. Presumably, the level of scrutiny for an unknown technique is much higher. 

E. PLAINTIFF MISPLACES THE BURDEN OF ESTABLISHING ADMISSIBILITY 

ON DEFENDANTS. 

The proponent of expert testimony bears the burden of establishing that the testimony is 

relevant and reliable. See, Moore v. Ashland Chem., Inc., 151 F.3d 269, 276 (5th Cir. 1998) (en 

banc).  The DOJ argues Dr. Handley’s expert reports and testimony regarding the BISG 

methodology and data are admissible. It is their burden to prove reliability by a preponderance of 

the evidence. Norwood, 16 F.Supp. at 852.         

 The DOJ fails to meet their burden to establish reliability by a preponderance of the 

evidence.  Instead, it incorrectly attempts to shift the burden to Defendants.  An example is on 

page 24 of their Brief in Opposition.  “Defendants offer no substantive explanation why BISG 

estimates do not provide a more reliable and accurate estimate of the racial composition of voter 

turnout in a precinct than using the ACS estimate of precinct population.” Plaintiff’s Mot. 24.  

While Defendants offer three expert reports substantively demonstrating that BISG is unreliable, 

establishing other methods are more reliable than BISG – while true - is not Defendants’ burden 

to bear.  

III. A COURT APPOINTED EXPERT CAN AID THE COURT.  

 In the alternative to excluding any testimony, evidence, or opinions that relate to or rely 

on BISG data, this Court should appoint an independent expert to ascertain the data’s reliability.  

Fed. R. Evid. 706(a) empowers the court to appoint a neutral expert.  Appointment is rare and 

                                                           
10 See, Ex. F, Alford Aff.; Ex. G, Zax Aff; Ex. C, Handley Dep. 28:15-17; and Ex. H, Hersh Dep. 

32:6-8. It is not clear whether Dr. Handley knew about BISG she was hired as a consultant in this 

litigation. 
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“reserved to only those instances where expert testimony is necessary to aid the court’s fact-

finding.” Peterson v. Burris, 2017 WL8289655.  However, Defendants submit this is one of 

those rare instances.   

This case is uniquely complex in that it relies on a methodology that almost no one, 

including most experts, is familiar.  While the DOJ argues Defendants request a neutral expert to 

assist in its defense, nothing could be further from the truth. Defendants have their own experts 

and have established an extremely strong case.  That being said, a neutral expert could aid the 

Court in sorting through the voluminous expert reports and testimony.   

IV. CONCLUSION 

 For the reasons stated above, Defendants respectfully request this Court GRANT this 

Motion to Strike the portions of the DOJ’s expert reports and testimony that use, rely on, 

interpret, or consider data developed utilizing the BISG methodology.  In the alternative, 

Defendants request a court appointed expert to ascertain the reliability of the BISG data pursuant 

to Federal Rule of Evidence 706. 

Respectfully Submitted, 

 

       _/s/ Angela Bullock Gabel_______ 

       Angela Bullock Gabel #58227MO 

       ABG Law Group   

       7710 Carondelet Ave., Suite 405 

       Clayton, MO 63105 

       (314)721-8844 

       agabel@abglawgroup.com 

        

  

mailto:agabel@abglawoffice.com
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 24055 Jefferson Ave., Suite 2000 
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ihriebob@aol.com 

       Attorneys for Defendants 
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·7· ·table and have everybody introduce themselves.

·8· · · ·MS. RICHARDSON:· Jasmyn Richardson on behalf of

·9· ·the United States.

10· · · ·MR. BROWN:· Calvin Brown on behalf of all the

11· ·Defendants.

12· · · ·MR. ALBRIGHT:· Richard Albright on behalf of all

13· ·the Defendants.

14· · · ·MS. GABEL:· Angela Gabel on behalf of the

15· ·Defendants.

16· · · ·A.· · Jeffrey Zax.

17

18· · · · · · ·D I R E C T· E X A M I N A T I O N

19· · · · · · · · by Mr. Timothy F. Mellett:

20· · · ·Q.· · Professor Zax, approximately how many times

21· ·have you been deposed before?

22· · · ·A.· · I would guess about 50.

23· · · ·Q.· · Okay.· Since you are instantly familiar with

24· ·depositions, I'm not going to go in painstaking

25· ·detail.· I'm going to give a quick refresher here.
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·1· ·Obviously, I'm going to be asking you questions, and

·2· ·you are going to be supplying answers.· We have a

·3· ·Court Reporter here.· It is important -- I say this

·4· ·for me, as well as you -- that we want to make sure

·5· ·that if I'm asking a question, please let me finish

·6· ·asking the question, and, likewise, when you're

·7· ·answering, I will try and make sure to let you

·8· ·completely answer the question before I start asking

·9· ·another question.· Talking over each other doesn't

10· ·work very well with the Court Reporter.· Also, she is

11· ·taking down the answers.· Obviously, gestures, nods

12· ·don't work very well.· And, so, I need verbal

13· ·responses.· Do you understand?

14· · · ·A.· · Yes.

15· · · ·Q.· · So, I may not always be clear with the

16· ·question, and if I'm not, please don't hesitate to ask

17· ·me to restate my question.· Likewise, at certain

18· ·points, if you need to take a break, just let me know,

19· ·and we can go ahead and do that.· The only aspect of

20· ·that is that I would like to finish whatever answer

21· ·you're in, in other words, let's not take a break in

22· ·the middle of a question that's pending.· Sometimes

23· ·you will remember things later in the day maybe in

24· ·response to something I had asked earlier.· If that

25· ·comes up and you need to do that in order to make a
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·1· ·full and complete answer, please do so.· And,

·2· ·likewise, if you remember something that you need to

·3· ·correct, that maybe you said something earlier, and

·4· ·you need to correct that, please go ahead and do so so

·5· ·that the record is corrected.· Do you understand?

·6· · · ·A.· · Yes.· Thank you.

·7· · · ·Q.· · The -- Sometimes while you're answering,

·8· ·maybe you think of a document that might help you

·9· ·respond.· If so, please let me know.· I may or may not

10· ·have the document.· And if I do, I would be happy to

11· ·provide it to you to refresh your recollection on that

12· ·point.· Is there any reason, medical or otherwise, you

13· ·can think of why you would not be able to answer my

14· ·questions fully and accurately today?

15· · · ·A.· · No.

16· · · ·Q.· · Okay.· And then, of course, the last thing I

17· ·want to remind you is that you're under oath.· So,

18· ·it's important to answer my questions truthfully,

19· ·accurately and completely.· Do you understand?

20· · · ·A.· · Yes.

21· · · ·Q.· · Any questions so far?

22· · · ·A.· · No.· Thank you.

23· · · ·Q.· · When were you first contacted about this

24· ·case?

25· · · ·A.· · Perhaps October.· Sometimes in the early to
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·1· ·mid Fall.
·2· · · ·Q.· · And who contacted you?
·3· · · ·A.· · Ms. Gabel.
·4· · · ·Q.· · When were you formally retained?
·5· · · ·A.· · Soon thereafter.
·6· · · ·Q.· · So, that would be sometime in October
·7· ·roughly speaking?
·8· · · ·A.· · Roughly speaking.· I'm guessing perhaps late
·9· ·October.
10· · · ·Q.· · Do you have the retainer in writing?
11· · · ·A.· · I do have a contract.
12· · · ·Q.· · Okay.· The --
13· · · ·MR. MELLETT:· If at some point, Angela, if we
14· ·could get a copy of that contract, we would like to
15· ·make a request for it.
16
17· ·MR. MELLETT:
18· · · ·Q.· · And did that retainer set forth the scope of
19· ·your work?
20· · · ·A.· · I don't recall.
21· · · ·Q.· · Okay.· Do you recall when was the last time
22· ·you looked at the contract?
23· · · ·A.· · Yes.
24· · · ·Q.· · And when was that?
25· · · ·A.· · Late October.
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·1· · · ·Q.· · Okay.· So, what do you understand to be the
·2· ·scope of your work in this case?

·3· · · ·A.· · I understand the scope of my work in this
·4· ·case to be to contemplate the BISG procedure, to

·5· ·assess its scientific validity, to review
·6· ·Dr. Handley's implementation of that procedure and to

·7· ·provide the court with my expert evaluation thereof.
·8· · · ·Q.· · So, everything that you mentioned there was

·9· ·regarding the BISG methodology.· I do know that you
10· ·also provide an assessment of what you think was

11· ·polarized voting and what was not polarizing voting.

12· ·Was that part of the scope of the work?
13· · · ·A.· · Thank you for reminding me of that part of

14· ·my work.· Yes, I do understand that brief discussion
15· ·to be part of the work that my client expected from

16· ·me.
17· · · ·Q.· · Have you ever met or had a telephone

18· ·conference with any member of the Eastpointe City
19· ·Council?

20· · · ·A.· · Yes.
21· · · ·Q.· · And when was that?

22· · · ·A.· · Perhaps early November.
23· · · ·Q.· · And do you recall who you either met or

24· ·spoke with?
25· · · ·MS. GABEL:· Objection.
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·1· ·BY MR. MELLETT:

·2· · · ·Q.· · You can go ahead and answer.

·3· · · ·A.· · It was a conference telephone call, and I

·4· ·believe that most of the City Council, if not all, was

·5· ·present on the other end.· I'm sorry.· I believe

·6· ·Mr. Albright was also present at the other end.

·7· · · ·MR. ALBRIGHT:· It was a telephone conference that

·8· ·was held in closed session.

·9· · · ·MR. MELLETT:· Thank you.

10· · · ·MR. ALBRIGHT:· You're welcome.

11

12· ·BY MR. MELLETT:

13· · · ·Q.· · What do you believe is at issue in this case

14· ·in general?

15· · · ·A.· · My understanding is that the Department of

16· ·Justice has made the claim that the at-large method of

17· ·city council elections in the City of Eastpointe

18· ·unduly places black lawyers at a disadvantage, and

19· ·that the procedure should be replaced with perhaps

20· ·award-style election for the purpose of providing

21· ·black voters with adequate opportunities to elect

22· ·voters -- or, rather, representatives of their choice.

23· · · ·Q.· · And what was the basis of that

24· ·understanding?· Was this told to you?· Did you do it

25· ·by reviewing documents?· How did you come to this
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·1· ·basis?

·2· · · ·A.· · For the most part, it was from the first

·3· ·part of Dr. Handley's first report, the expert report

·4· ·of Lisa Handley.

·5· · · ·Q.· · Okay.· I think why don't we go ahead and

·6· ·have your three reports marked.· So, what I'm going to

·7· ·do here is we'll start first with Exhibit No. 238.

·8· ·This is the Zax corrected report originally dated

·9· ·December 22nd and corrected on December 25th.

10

11· · · ·(Plaintiff's Exhibit No. 238 is marked for

12· ·identification.)

13

14· ·BY MR. MELLETT:

15· · · ·Q.· · Dr. Zax, if you could go ahead and take a

16· ·look at that, what has been marked as Exhibit 238.· If

17· ·you could page through it to let me know if that is

18· ·your full report.

19· · · ·A.· · Yes.

20· · · ·Q.· · And let me have you turn to page 31.· Is

21· ·that your signature on page 31?

22· · · ·A.· · Yes, it is.

23· · · ·Q.· · How many hours did it take you to do the

24· ·report?

25· · · ·A.· · I don't think I can answer that question
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·1· ·precisely.· I believe that I worked for almost exactly

·2· ·100 hours for the purpose of producing this report and

·3· ·the second report.

·4· · · ·Q.· · So, that's combined?

·5· · · ·A.· · Yes.· Unfortunately, that is the best

·6· ·recollection I have.

·7· · · ·Q.· · That is fine.· Why don't we, as I mentioned,

·8· ·go ahead and mark the second report.· This is going to

·9· ·be Exhibit No. 239, and this is the Zax Supplemental

10· ·Report dated February 12th of 2018?

11

12· · · ·(Plaintiff's Exhibit No. 239 is marked for

13· ·identification.)

14

15· ·BY MR. MELLETT:

16· · · ·Q.· · Dr. Zax, if you could also go ahead, take a

17· ·look at this report, and let me know if this is your

18· ·full report.

19· · · ·A.· · Yes.

20· · · ·Q.· · And, likewise, if you can turn to page 30.

21· ·Is that your signature on page 30?

22· · · ·A.· · Yes.

23· · · ·Q.· · Thank you.· When did you receive

24· ·Dr. Handley's August, 2017 report?

25· · · ·A.· · It would have been early in my association
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·1· ·with this case.· I don't recall if it occurred prior
·2· ·to or just after the signing of the contract.
·3· · · ·Q.· · So, roughly speaking, sometime in October?
·4· · · ·A.· · I'm guessing late October, but, yes, that's
·5· ·a guess.
·6· · · ·Q.· · What materials did you request to see in the
·7· ·preparation of your report?
·8· · · ·A.· · In the preparation -- Or, rather, for the
·9· ·purpose of preparing my report, I requested the
10· ·original census data that Dr. Handley used, that is
11· ·the bloc group and precinct level descriptions of
12· ·racial composition.· I requested the census surname
13· ·list that she used.· I requested the computer
14· ·instructions or computer procedures by which
15· ·Dr. Handley matched the surname list to the voter
16· ·lists.· I requested the computer instructions or
17· ·procedures by which Dr. Handley executed the BISG
18· ·procedure.· I requested the compilation of BISG
19· ·results that Dr. Handley made for the purpose of
20· ·identifying the racial composition of the voters in
21· ·each precinct.· I requested the computer instructions
22· ·or procedures by which Dr. Handley presented the
23· ·information regarding the racial composition of the
24· ·voters in Eastpointe precinct and the information
25· ·regarding the vote totals received by candidates for
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·1· ·the purpose of calculating her ecological influence

·2· ·and ecological regression results.

·3· · · ·Q.· · Is that --

·4· · · ·A.· · I believe that's all.

·5· · · ·Q.· · Did you request any data, besides the data

·6· ·used by Dr. Handley in this case?

·7· · · ·A.· · I don't think so.

·8· · · ·Q.· · Did your attorneys provide you any

·9· ·additional data, besides the data you requested

10· ·regarding Dr. Handley's reports?

11· · · ·A.· · Oh.· I had access -- I was granted access to

12· ·all of the Plaintiff's disclosures, all the voluminous

13· ·disclosures.

14· · · ·Q.· · So, when you say you had "access to

15· ·Plaintiff's disclosures," what does that mean?

16· · · ·A.· · What I believe to be the original files

17· ·transferred from the Plaintiff to the Defendant were

18· ·transferred to myself.· These were files in zip format

19· ·containing thousands of actual files.· In some cases,

20· ·I was able to access those files directly.· In other

21· ·cases, the files did not unzip properly, but I believe

22· ·that all of those files were eventually made available

23· ·to me because they were compiled by another party and

24· ·placed into a database to which I had I believe

25· ·unrestricted access.
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·1· · · ·Q.· · When you said that this was "compiled by

·2· ·another party," do you know who compiled that?

·3· · · ·A.· · I believe that the name of the company is

·4· ·Relativity.

·5· · · ·Q.· · So, just to make sure I understand this, you

·6· ·had access to database that was set up by Relativity

·7· ·which contained Plaintiff's disclosures; is that

·8· ·right?

·9· · · ·A.· · That's my understanding.

10· · · ·Q.· · Okay.· I said we were going to mark all

11· ·three Exhibits, and I have only managed to mark two of

12· ·them.· So, let's go ahead and mark the third.· The

13· ·third is going to be Zax's supplemental report dated

14· ·March 4th, 2018.· I will represent -- Excuse me.· And

15· ·this is Exhibit 240.· And I'm going to represent to

16· ·you -- and I'll ask you some brief questions about

17· ·this before we continue -- is that pursuant to a court

18· ·order, part of that report is not being permitted to

19· ·be allowed into evidence.· Have you been told about

20· ·this court hearing and the court order?

21· · · ·A.· · Yes.

22· · · ·Q.· · Okay.· And, so, what we are going to go

23· ·ahead and use as the Exhibit here today, Exhibit 240,

24· ·is the redacted version of your report.

25
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·1· · · ·(Plaintiff's Exhibit No. 240 is marked for

·2· ·identification.)

·3

·4· ·BY MR. MELLETT:

·5· · · ·Q.· · Dr. Zax, you can go ahead and take a look at

·6· ·what has been marked as Exhibit 240.

·7

·8· · · · (A brief recess off the record at 9:30 a.m.)

·9· · · · · · ·(Back on the record at 9:32 a.m.)

10

11· · · ·MR. MELLETT:· We note for the record that the

12· ·Exhibit No. 240 was missing page 6, which was included

13· ·per the court order.· What I'm handing the Court

14· ·Reporter is page 6 to be inserted into Exhibit 240.

15· · · ·MS. GABEL:· Can we put on the record exactly what

16· ·Exhibit 240 contains?· Pages 1 through 6.

17· · · ·MR. MELLETT:· Exhibit 240?

18· · · ·MS. GABEL:· Yes.

19· · · ·MR. MELLETT:· Sure.

20· · · ·MS. GABEL:· And then pages 24, 25, 26.· And what

21· ·is this?

22· · · ·MR. MELLETT:· These are as they say.

23· · · ·MS. GABEL:· Okay.· Thank you.

24

25· ·BY MR. MELLETT:
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·1· · · ·Q.· · Dr. Zax, if you could go ahead and look at
·2· ·page 26, and I realize it's a little faint there, but
·3· ·is that your signature?
·4· · · ·A.· · Yes, it is.
·5· · · ·Q.· · Let me ask you about Exhibit 240.· Have you
·6· ·had a chance to look at it?
·7· · · ·A.· · Yes.
·8· · · ·Q.· · I saw you paging through.
·9· · · ·A.· · I'm sorry.· Yes, I have.
10· · · ·Q.· · Does -- Per your understanding of the court
11· ·order, does this contain the relevant information that
12· ·you're permitted to testify on?
13· · · ·MS. GABEL:· Objection.· Legal conclusion.
14
15· ·BY MR. MELLETT:
16· · · ·Q.· · You can go ahead and answer.
17· · · ·A.· · I have not read the court order.· I'm not
18· ·even aware if it's a written statement.· The sense of
19· ·the court order or at least some of the sense of the
20· ·court order was conveyed to me by my clients.· The
21· ·document that I see before me is consistent with that
22· ·sense to the extent that I remember it.
23· · · ·Q.· · How many hours did it take you to do this
24· ·report?
25· · · ·A.· · About 15.
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·1· · · ·Q.· · And when were you asked to start working on

·2· ·the supplemental report?

·3· · · ·A.· · I wasn't exactly asked.· Sometime in the

·4· ·previous week, we -- I had a phone conversation with

·5· ·my clients, in which I represented that I had

·6· ·important things to say about Dr. Handley's --

·7· · · ·MS. GABEL:· I'm going to stop right here.· I think

·8· ·we're going into privileged territory.· So, I'm going

·9· ·to instruct you not to respond about the conversation

10· ·that you had between your attorneys -- with your

11· ·attorneys.

12· · · ·MR. MELLETT:· Okay.· So, you've instructed him not

13· ·to answer?

14· · · ·MS. GABEL:· I have.

15· · · ·MR. MELLETT:· Okay.

16

17· ·BY MR. MELLETT:

18· · · ·Q.· · So, let's go farther with this, in that you

19· ·say that you weren't exactly asked, but you had a

20· ·discussion with your attorneys that you've been

21· ·instructed not to talk about; is that right?

22· · · ·A.· · Yes.

23· · · ·Q.· · Okay.· I think we're going to need to come

24· ·back to this, but we'll move on in the interest of

25· ·getting done what we can get done.· The -- With all
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·1· ·three of your reports, Professor Zax, did you conduct
·2· ·any of your own racial bloc voting analysis?
·3· · · ·A.· · No.
·4· · · ·Q.· · So, you didn't make any attempt to replicate
·5· ·Dr. Handley's racial bloc voting analysis?
·6· · · ·A.· · It certainly would have been nice if I would
·7· ·have been able to, but there was not nearly enough
·8· ·time to do so.· Identifying the errors that I have
·9· ·found in Dr. Handley's analysis took much more time
10· ·than I ever anticipated would be required by this
11· ·project.
12· · · ·Q.· · So, that's a "no"?
13· · · ·A.· · My answer is as I stated it.
14· · · ·Q.· · And that would be a "no," that you didn't
15· ·try to replicate her analysis?
16· · · ·MS. GABEL:· Objection.· Asked and answered.
17
18· ·BY MR. MELLETT:
19· · · ·Q.· · Go ahead.· You can answer.
20· · · ·A.· · My answer is as I stated it.
21· · · ·Q.· · And that's a "no"?
22· · · ·A.· · It is as I stated.
23· · · ·Q.· · And that's a "no"?
24· · · ·MS. GABEL:· Objection.· Asked and answered.
25· · · ·A.· · It is as I stated it.· My answer is as I

Page 20
·1· ·stated it in response to the original presentation of

·2· ·the question.
·3

·4· ·BY MR. MELLETT:
·5· · · ·Q.· · Right.· And I'm just trying to make sure

·6· ·that I understand that you did not attempt to
·7· ·replicate Dr. Handley's racial bloc voting analysis?

·8· · · ·MS. GABEL:· Objection.
·9· · · ·A.· · As I said, unfortunately, there was not

10· ·nearly enough time available for me to do that.
11

12· ·BY MR. MELLETT:
13· · · ·Q.· · Okay.· Thank you.· And it's true, right,

14· ·that there's no reference in your reports about

15· ·running any racial bloc voting analysis; correct?
16· · · ·A.· · I believe that's correct.

17· · · ·Q.· · Okay.· When was the last time you conducted
18· ·a racial bloc voting analysis?

19· · · ·A.· · I don't recall.
20· · · ·Q.· · Well, you have conducted a racial bloc

21· ·voting analysis before; haven't you?
22· · · ·A.· · Yes.

23· · · ·Q.· · And tell me what you can recall about when
24· ·you conducted a racial bloc voting analysis?

25· · · ·A.· · I am fairly certain that I conducted that
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·1· ·analysis in the Colorado case in the early 90's, in

·2· ·the Montana case, in the South Dakota case.· I don't

·3· ·recall if I did so in the Euclid case, and I am fairly

·4· ·certain that I did not in the Arkansas case.· That may

·5· ·or may not be the complete list of voting racks at

·6· ·cases in which I have participated.

·7· · · ·Q.· · And when you conducted a racial bloc voting

·8· ·analysis, do you recall what it is that you used?· Did

·9· ·you use King's EI?

10· · · ·A.· · Yes.

11· · · ·Q.· · And do you remember what software you ran?

12· · · ·A.· · It was the software package produced by

13· ·Professor King himself.· I don't recall the name

14· ·exactly, and it is possible that that software has

15· ·been updated since I last used it.

16· · · ·Q.· · Might that software package have been Easy

17· ·Eye?

18· · · ·A.· · I certainly was aware of Easy Eye, and I may

19· ·have used it.· Whether or not it was the version of

20· ·Dr. -- Professor King's software from which I

21· ·generated my final results, I can't recall.

22· · · ·Q.· · So, you've mentioned a few cases here, and I

23· ·think maybe it would be best to go to your CV so that

24· ·we can get additional information about that.· Is your

25· ·CV contained in Exhibit 238?· If you could turn to
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·1· ·238, it would be after your signature, and I'll

·2· ·represent for the record that there is -- after the

·3· ·report and after the page references, there is

·4· ·something listed as Curriculum Vitae dated

·5· ·December 22nd, 2017.· Do you see that?

·6· · · ·A.· · Yes.

·7· · · ·Q.· · And is this the most up to date CV that you

·8· ·have?

·9· · · ·A.· · No.

10· · · ·MR. MELLETT:· Angela, if we could make a request

11· ·for his most recent CV.

12· · · ·MS. GABEL:· Sure.

13

14· ·BY MR. MELLETT:

15· · · ·Q.· · So, regarding your CV, in particular you had

16· ·mentioned a series of cases, and in particular, I

17· ·wanted to look I guess starting on page 9 and 10.· If

18· ·you could look at page 9 and 10.· Now, I believe you

19· ·first mentioned the Colorado case that you worked on.

20· ·Can you tell me where -- what entry in your CV is the

21· ·Colorado case?

22· · · ·A.· · That entry is on page 11, third entry from

23· ·the bottom.· And I recognize that my presentation of

24· ·these experiences is not entirely consistent.· For the

25· ·most part, I refer to my role as consultant, but I see
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·1· ·that in one case I refer to that as "expert witness".

·2· ·I'm not really sure why I did that.· In the case of

·3· ·the Attorney General, in the case of Colorado,

·4· ·October 1992 to 1994, I served as a consultant, and I

·5· ·did appear as an expert witness.

·6· · · ·Q.· · So, when you use "consultant" and "expert"

·7· ·here, are you using that interchangeably?

·8· · · ·A.· · I see that I have used the designation as

·9· ·"expert" only once.· So, they are not interchangeable,

10· ·that is there are many entries in this section of my

11· ·CV where I did not appear as an expert witness, and,

12· ·therefore, "consultant" would be entirely descriptive.

13· ·There are some cases where I did appear as an expert

14· ·witness, and in those cases, with the exception of the

15· ·State of Montana entry, the CV does not make apparent

16· ·that fact.

17· · · ·Q.· · So, if you could go with that and take a

18· ·look at those entries on 9 to 11 and could you let me

19· ·know in which ones that you listed as consultant that

20· ·you were also an expert.

21· · · ·A.· · So, starting on page 12, the second to the

22· ·last entry, "Consultant to the Del Valle School

23· ·District".

24· · · ·Q.· · You were an expert there?

25· · · ·A.· · Yes.· On page 11, the third to the bottom,
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·1· ·"Consultant to the Attorney General of Colorado," I

·2· ·appeared as an expert witness there.· In the middle of

·3· ·page 11, "Consultant to the Attorney General of

·4· ·Michigan," I appeared as an expert witness there.· Two

·5· ·entries above that, "Consultant to the Attorney

·6· ·General of Montana," I appeared as an expert witness

·7· ·there.· The entry above that, "Consultant to the

·8· ·Attorney General of Colorado," I appeared as an expert

·9· ·witness there.· The top of page 11, "Consultant to

10· ·Attorney General of Colorado," I appeared as an expert

11· ·witness there.· Wow.· That was 2000.· On page 10, the

12· ·bottom entry, "Consultant to the Attorney General of

13· ·South Dakota," I appeared as an expert witness there.

14· ·The second entry from the bottom where it actually

15· ·declares that I was an expert witness is accurate.  I

16· ·believe that the entry in the mid -- more or less the

17· ·middle of the page, "Consultant to the Attorney

18· ·General of South Dakota," I believe that I appeared as

19· ·an expert witness there.· My memory on that is not

20· ·clear.· In the middle of the page, "Consultant to the

21· ·City of Euclid, Ohio," I appeared as an expert

22· ·witness.· The entry above that, "Attorney General of

23· ·Arizona," I appeared as an expert witness.· Two

24· ·entries above that, "Consultant to the Attorney

25· ·General of Colorado regarding training and work



Page 25
·1· ·opportunities for disabled inmates," I appeared as an

·2· ·expert there.· The entry just above that, "Consultant

·3· ·to the Attorney General of Colorado regarding

·4· ·compensation and incentives for petitioner-gatherers,"

·5· ·I appeared as an expert there.· The entry above that,

·6· ·"Consultant to the Attorney General of Arkansas," I

·7· ·appeared as an expert witness.· The second entry from

·8· ·the top, "Consultant to the Attorney General of

·9· ·Colorado regarding the effects of restrictions on

10· ·possession of large-capacity magazines for firearms,"

11· ·I appeared as an expert witness there.· On page 9,

12· ·there are two entries, and I appeared as an expert

13· ·witness in both.· I apologize for the ambiguity in

14· ·that listing as it appears in the written document.

15· · · ·Q.· · Thank you.· Now, when I asked the question

16· ·about racial bloc voting analysis, you had mentioned

17· ·that you had done racial bloc voting analysis in

18· ·Colorado, Montana -- there are two Montana cases here

19· ·that you list, South Dakota, and that those are the

20· ·ones that you listed that you remembered doing a

21· ·racial bloc voting analysis.· After looking at your CV

22· ·here, do you recall any others in which you did a

23· ·racial bloc voting analysis?

24· · · ·A.· · As I said, I cannot recall whether or not I

25· ·did that analysis in the case of the City of Euclid.
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·1· ·I am fairly certain that I did not in the case of

·2· ·Arkansas.

·3· · · ·Q.· · Thank you.· So, is it fair to say that the

·4· ·last time that would be possible that you did a racial

·5· ·bloc voting analysis was maybe in the City of Euclid

·6· ·case in 2007; is that correct?

·7· · · ·A.· · Yes.

·8· · · ·Q.· · And in terms of being certain that you did a

·9· ·racial bloc voting analysis, that that would be when

10· ·you were an expert to the Attorney General of South

11· ·Dakota between March, 2002 and June, 2005; is that

12· ·correct?

13· · · ·A.· · I am certain that I did that analysis for

14· ·the Attorney General of South Dakota.· I do not recall

15· ·the differences between the two engagements I had with

16· ·that client.· And, so, I cannot state with any

17· ·certainty what I did or did not do in the first or

18· ·second engagement.

19· · · ·Q.· · So, I realize it's been a little while, but

20· ·do you recall when you ran EI, as you have mentioned

21· ·that you would use Gary King's model at least as it

22· ·existed at that time, and do you remember -- when you

23· ·looked at just two demographic groups -- in this case,

24· ·let's just say white and black -- do you recall

25· ·whether or not when you look at white and black, that
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·1· ·do you recall how you treated people who weren't white

·2· ·and black in those cases?

·3· · · ·A.· · That racial distinction was relevant in the

·4· ·Arkansas and Euclid cases.· It was not relevant in the

·5· ·Montana, South Dakota and Colorado cases.· In Montana

·6· ·and South Dakota, the distinction was between white

·7· ·and Native American.· I believe that in those cases,

·8· ·there were negligible numbers of individuals who

·9· ·identified as other than those two categories.

10· · · ·Q.· · So, do you recall, for example, if you were

11· ·in that case looking at the Native American vote, were

12· ·you looking at the racial bloc voting or at least the

13· ·voting performance of Native Americans and non-Native

14· ·Americans?

15· · · ·A.· · I believe, yes.

16· · · ·Q.· · And I recognize you don't recall Euclid.

17· ·And, so -- I know that you at least looked at the

18· ·Euclid case and reviewed it.· Do you recall there

19· ·whether you were looking at black and non-black?

20· · · ·A.· · In that case, I'm fairly certain that the

21· ·relevant racial distinction was between black and

22· ·non-black.

23· · · ·Q.· · Thank you.· So, have you ever conducted a

24· ·racial bloc voting analysis for multiple demographic

25· ·groups?· So, let's say this is an area where you have
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·1· ·significant numbers of Hispanic, significant numbers

·2· ·of black and significant numbers of white voters.

·3· · · ·A.· · I don't believe so.

·4· · · ·Q.· · In the Colorado case, were you dealing with

·5· ·Hispanic voters?

·6· · · ·A.· · Yes.

·7· · · ·Q.· · And in the Colorado case, which you did

·8· ·mention as one of the ones that you conducted a racial

·9· ·bloc voting analysis, did you use Spanish surname

10· ·analysis when looking at Hispanic voters?

11· · · ·A.· · I don't believe that I did.

12· · · ·Q.· · Okay.· And, you know, I should have set a

13· ·preference.· What do you understand Spanish surname --

14· ·my question about Spanish surname data to be about?

15· · · ·A.· · I understand the Spanish surname list to be

16· ·a list of names generally associated with Hispanic

17· ·identity that the U.S. Census Bureau developed in the

18· ·-- originally in the early years of attempting to

19· ·enumerate Hispanics, and I have the impression that

20· ·that list has been curated over time such as to have

21· ·been -- so as to have been improved or become or --

22· ·yes, to have become improved and more accurate.

23· · · ·Q.· · Do you -- When was the last time that you

24· ·looked at the Spanish surname list?

25· · · ·A.· · I have not looked at the Spanish surname
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·1· ·list.
·2· · · ·Q.· · The -- Are you familiar who people use the
·3· ·voter registration lists and conduct Spanish surname
·4· ·analysis on it?
·5· · · ·A.· · I understand that that exercise has been
·6· ·attempted.
·7· · · ·Q.· · But you yourself have never attempted that;
·8· ·is that right?
·9· · · ·A.· · That's correct.
10· · · ·Q.· · Okay.· And, likewise, to make sure I cover
11· ·all my bases, that regarding voter turnout, that often
12· ·you can get poll books that will show voter turnout;
13· ·likewise, would it be correct that you have not run a
14· ·Spanish surname analysis on voter turnout?
15· · · ·A.· · That is correct.
16· · · ·Q.· · Do you know if Spanish surname turnout has
17· ·been validated as a methodology?
18· · · ·A.· · I imagine that there are demonstrations, a
19· ·testing to some degree of accuracy in context where
20· ·both the surname and the actual self identification of
21· ·ethnic identity are known.
22· · · ·Q.· · Are you familiar with any attempt to do
23· ·that?
24· · · ·A.· · No.
25· · · ·Q.· · Okay.· Have you ever questioned the validity
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·1· ·of using Spanish surname analysis?

·2· · · ·A.· · Yes.

·3· · · ·Q.· · And when did you question it?

·4· · · ·A.· · In 1996 I believe, I invented a course,

·5· ·Economics 4626, The Economics of Inequality and

·6· ·Discrimination.· In that course, in the section on

·7· ·discrimination, I have several lectures that discuss

·8· ·the issue of identity.· In those lectures, I raised

·9· ·the question of Hispanic identity, and I discuss some

10· ·of the many ways in which the census has attempted to

11· ·identify Hispanic identity, and I believe that I make

12· ·the assertion that the surname list was developed

13· ·fairly early on in the census history of attempting to

14· ·identify Hispanic identity, and that there was some

15· ·urgency associated with that -- or, rather, my sense

16· ·was that there was some urgency associated with

17· ·developing that list because other methods of

18· ·identifying Hispanic identity, although ex-anti

19· ·appealing, ex-post turned out to be ineffective.· In

20· ·particular, I believe that in the 1980 census, one of

21· ·the questions attempting to address the issue of

22· ·Hispanic identity was phrased something on the order

23· ·of, "Are you or are your parents from Central or South

24· ·America?"· The unfortunate consequence of that

25· ·question was that many individuals who resided in

Page 31
·1· ·Missouri and Arkansas declared themselves to be

·2· ·residents of Central America, although there was no

·3· ·evidence that they were identified as Hispanics.· So,

·4· ·with the failure of those questions, the need for a

·5· ·surname identification method -- a surname-based

·6· ·identification method I believe became more apparent.

·7· · · ·Nevertheless, the identification via surname

·8· ·raises some questions regarding accuracy.· The most

·9· ·obvious one, of course, and particularly in that

10· ·generation, is that adult women who marry often change

11· ·their last name.· So, the accuracy of surname

12· ·identification for married women is a cause of some

13· ·concern.

14· · · ·In addition, there is nothing that requires

15· ·someone with a name -- a surname on the Hispanic list

16· ·to self identify as Hispanic.· So, the question of how

17· ·accurately surname reproduces those self

18· ·identifications is worth investigating.· I believe I

19· ·have made that representation to my students on -- in

20· ·a number of iterations of that class.

21· · · ·Q.· · So, you referred to 1996 as to when you did

22· ·that.· Have you taught this class since?

23· · · ·A.· · I'm sorry.· I believe I invented the class

24· ·in 1996.

25· · · ·Q.· · Okay.
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·1· · · ·A.· · I've taught it 20 times since then, and I
·2· ·will be lecturing in that class again today.
·3· · · ·Q.· · So, you continue to teach this class?
·4· · · ·A.· · Yes.
·5· · · ·Q.· · Okay.· And, so, in -- As you are teaching
·6· ·this class tomorrow or as you have taught it within
·7· ·the past couple years, do you continue as you teach
·8· ·this class to question the validity of Spanish surname
·9· ·analysis?
10· · · ·A.· · I don't think it's quite accurate to refer
11· ·to my petition as one in which I question the validity
12· ·of surname analysis.· If I can put it more precisely,
13· ·I have concerns about its accuracy that have not yet
14· ·been arrayed based on my limited understanding or
15· ·limited exposure to the literature that uses that
16· ·method of Hispanic identification.
17· · · ·Q.· · So, you say you have limited exposure to the
18· ·literature in dealing with Hispanic surname analysis.
19· ·Why do you say that it's limited?
20· · · ·A.· · I have not made a directed effort to
21· ·identify that literature, to immerse myself in it, to
22· ·survey it and to summarize it.
23· · · ·Q.· · Do you provide materials to your students in
24· ·that class that directly question the concerns you
25· ·have about Spanish surname analysis?
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·1· · · ·A.· · Only in the form of my lecture.
·2· · · ·Q.· · So, no written material?
·3· · · ·A.· · That's correct.
·4· · · ·Q.· · Since we're talking about your teaching -- I
·5· ·didn't realize that you were -- had this series of
·6· ·lectures on discrimination.· In general, you have a
·7· ·doctoral degree in economics; correct?
·8· · · ·A.· · That's correct.
·9· · · ·Q.· · And are you an economics professor?
10· · · ·A.· · Yes.
11· · · ·Q.· · And what is your specialty?
12· · · ·A.· · I am -- I am an applied micro-economist.· My
13· ·dissertation field was labor economics.· I have
14· ·published in labor economics, urban economics and
15· ·public economics.· So, my interests are relatively
16· ·broad, and it's not possible to identify a single
17· ·subfield in which I think of myself as being
18· ·specialized.
19· · · ·Q.· · Fair enough.· Have you done any work,
20· ·research or writing regarding economics in health
21· ·care?
22· · · ·A.· · Yes.
23· · · ·Q.· · And could you briefly describe what you've
24· ·done there, or point me to an article in your CV?
25· ·That would be fine, too.
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·1· · · ·A.· · Thank you.· That would assist me, as well.

·2· ·On page 2 of my CV, the fifth entry from the top is an

·3· ·article entitled "The Demand for Medical Care in Urban

·4· ·China," that would address issues of health care.

·5· · · ·On page 3, the bottom reference, "Fringe Benefits,

·6· ·Tax Exemptions and Implicit Subsidies," one of the

·7· ·major topics in that paper is the financing of health

·8· ·care through employer-sponsored health benefits.

·9· · · ·On page 6, there's a working paper in the middle

10· ·of the page, Fertility Behavior and the Absence of

11· ·'Missing Females' in Urban China," which you might

12· ·think of as having health economics implications.

13· · · ·On page 10, "Consultant to the Attorney General of

14· ·Colorado regarding training and work opportunities for

15· ·disabled inmates," that had health economic

16· ·implications.

17· · · ·On page 11, the first entry, "Consultant to

18· ·Attorney General of Colorado regarding the effects of

19· ·parental notification on adolescent abortions," that

20· ·has health implications, as does the next entry,

21· ·"Consultant to Sycare".

22· · · ·The entry in the middle of page 11, "Consultant to

23· ·the Attorney General of Michigan regarding variations

24· ·and impacts of pollutants across ethnic groups," that

25· ·had some peripheral health economic issues.
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·1· · · ·The entry two below that, "Consultant to the

·2· ·Department of Health Care Policy and Financing," that

·3· ·was health -- related to health economics.

·4· · · ·The last entry on page 11, "Principal

·5· ·Investigator, review of econometric literature

·6· ·regarding the economic implications of health care

·7· ·reform," that was health care related.

·8· · · ·And I am about to be engaged by the Attorney

·9· ·General of the State of Colorado on another matter

10· ·regarding health care financing.

11· · · ·Q.· · Thank you.· When you have worked in the

12· ·field of health care, have you ever done anything in

13· ·which it would have either been necessary or helpful

14· ·to know the racial identity of the people receiving

15· ·health care?

16· · · ·A.· · I don't think so.

17· · · ·Q.· · Have you done any work, research or writing

18· ·regarding discriminatory lending practices?

19· · · ·A.· · My senior thesis, where it all began, was

20· ·about redlining in mortgage markets in the City of

21· ·Boston.· That was in 1976, more than 40 years ago.

22· · · ·Q.· · And you'll have to forgive me.· I'm not as

23· ·good of an attorney as Angela here who had read

24· ·Dr. Handley's thesis.· So, the -- Besides your thesis,

25· ·what additional work in that area have you done?
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·1· · · ·A.· · I at one point discussed a fairly extensive

·2· ·proposal with my co-author, Naci Mocan, N-A-C-I,

·3· ·M-O-C-A-N, that I believe got to the state of a grant

·4· ·proposal, but nothing further.

·5· · · ·Q.· · Have you used geocoding in your work?

·6· · · ·MS. GABEL:· I'm going to object for vagueness.

·7· · · ·MR. MELLETT:· Okay.· So -- Thank you.

·8

·9· ·BY MR. MELLETT:

10· · · ·Q.· · So, let's start, do you have an

11· ·understanding of what "geocoding" is?

12· · · ·A.· · Yes.

13· · · ·Q.· · What is your understanding of "geocoding"?

14· · · ·A.· · "Geocoding" is the process of identifying

15· ·with increased precision the physical -- or any

16· ·physical location, any geographic location.

17· · · ·Q.· · And have you used that geocoding in any of

18· ·your work?

19· · · ·MS. GABEL:· I guess I'm still going to object to

20· ·the word "use" as vague.

21

22· ·BY MR. MELLETT:

23· · · ·Q.· · However you want to define "use," Professor

24· ·Zax, but, you know, if you have used geocoding in any

25· ·of your work, that's what I'm asking.
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·1· · · ·A.· · In 1994 or 1995, before the computer

·2· ·technology for geocoding had become practicable, I had

·3· ·extensive conversations with my colleague James Alm,

·4· ·A-L-M, about how wonderful it would be to take each

·5· ·resident of Colorado and identify all of the local

·6· ·jurisdictions which served that residential address,

·7· ·the county, municipalities, the special districts, the

·8· ·school districts, and to try to understand voter

·9· ·behaviors response to the entire array of public

10· ·services they receive from the entire array of

11· ·jurisdictions that serve them.· We hired a graduate

12· ·student who explored the possibility of performing

13· ·that task.· At the time, we discarded the idea because

14· ·it was -- the task was insurmountable with the

15· ·technology that was available at that time.· Now I

16· ·understand that it's trivial, and that the Secretary

17· ·of State in Colorado actually has a database -- a

18· ·publically available database that identify all the

19· ·jurisdictions that serve the residents of each

20· ·registered voter.

21· · · ·In the paper listed second from the top on page 2

22· ·of my CV, Devon Lynch and Jeffrey Zax, "Incidence and

23· ·substitution in Enterprise Zone Programs:· The case of

24· ·Colorado," my co-author, Devon lynch, geocoded the

25· ·addresses of I believe over a hundred thousand firms
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·1· ·in Colorado drawn from the quarterly census of

·2· ·employment and wages.· So, I did not myself perform

·3· ·the geocoding, but I have performed research using

·4· ·geocoded results.

·5· · · ·Q.· · Do you have any concern about the

·6· ·reliability of geocoding?

·7· · · ·A.· · I think that it is a somewhat common

·8· ·experience that addresses, which is generally the

·9· ·starting place -- mailing addresses, which are

10· ·generally the starting place for most geocoding

11· ·exercises, are not always represented in ways that

12· ·allow their geographic location to be identified with

13· ·greater precision.

14· · · ·Q.· · Did you have these concerns in your article

15· ·with Devon Lynch, and did you express these concerns?

16· · · ·A.· · My memory here is not clear, but I believe

17· ·that the article identifies the number of firms for

18· ·which we were not able to -- the number of firms in

19· ·the original sample for which we were not able to

20· ·identify a geographic location sufficient for the

21· ·purposes of our research.

22· · · ·Q.· · So, you mentioned you didn't do geocoding

23· ·there.· Have you actually done geocoding for any work

24· ·in the past?

25· · · ·A.· · I'm sorry.· What I said was that I did not
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·1· ·myself perform the task of identifying geographic

·2· ·locations.· Is that what you are referring to?

·3· · · ·Q.· · Yes.· I guess what I'm wanting -- I mean,

·4· ·you had mentioned that Devon Lynch was the one who had

·5· ·actually performed I assume the computer analysis

·6· ·where geocoding was done.· Have you, likewise, engaged

·7· ·in that computer analysis at any point?

·8· · · ·A.· · It strikes me that I must have done

·9· ·something of that nature in my senior thesis,

10· ·although, of course, the technology that would have

11· ·been available is radically different than what's

12· ·currently available, I can't remember what that

13· ·specific task might have looked like, but it's hard

14· ·for me to imagine how I could have accomplished the

15· ·task that I recall accomplishing without having done

16· ·some geocoding there.· I have a research project in

17· ·China that involves matching geographic locations

18· ·across multiple datasets, which is the essence of the

19· ·geocoding experience, the geocoding enterprise.  I

20· ·guess more generally there's probably a lot of my

21· ·research in which I have matched data from multiple

22· ·datasets according to geographic location.· So, in the

23· ·larger sense of what geocoding attempts to accomplish,

24· ·yes, I've done that.

25· · · ·Q.· · Thank you.· Have you ever taught a course
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·1· ·that addresses the Voting Rights Act?

·2· · · ·A.· · No.

·3· · · ·Q.· · Have you ever taught a course that addresses

·4· ·political representation?

·5· · · ·A.· · Certainly not a course.

·6· · · ·Q.· · Are you saying you taught a seminar, did a

·7· ·lecture?

·8· · · ·A.· · The question of residential segregation has

·9· ·been a prominent concern of mine throughout my

10· ·research career.· There are instances in which --

11· ·Well, certainly in my course on inequality and

12· ·discrimination, I regularly lecture on residential

13· ·segregation, and in the course of that lecture, I

14· ·discuss the consequences of residential segregation in

15· ·other realms of experience, some of which have to do

16· ·with the question of how votes are aggregated and how

17· ·residential segregation affects -- can affect

18· ·representation.· So, I believe that I have discussed

19· ·that in a lecture or two perhaps of my course on a

20· ·fairly regular basis.

21· · · ·Q.· · Have you ever taught a course on voting

22· ·behavior?

23· · · ·A.· · No.

24· · · ·Q.· · How about on redistricting; have you taught

25· ·a course on redistricting?
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·1· · · ·A.· · No.

·2· · · ·Q.· · How about in general on the statistical

·3· ·analysis of voting; have you taught a course on that?

·4· · · ·A.· · Oh, goodness, no.

·5· · · ·Q.· · All right.

·6· · · ·A.· · That hard to small to merit a course.

·7· · · ·Q.· · Okay.· When did you last teach a course on

·8· ·statistical methods?

·9· · · ·A.· · I believe that I taught a econometrics as

10· ·recently as 2012 or 2013, sometime just after the

11· ·publication of my econometrics textbook.

12· · · ·Q.· · And other than the econometrics, have you

13· ·taught any other course on statistics methods?

14· · · ·A.· · Let me be more clear about that.· I have

15· ·taught the introductory course in statistics numerous

16· ·times throughout my career.· I can't recall the most

17· ·recent, though.· I have taught the next course, which

18· ·would be the undergraduate course in econometrics,

19· ·numerous times throughout my career.· My guess is that

20· ·the most recent time was 2012.· I published a textbook

21· ·with Stanford University Press intended for that

22· ·course in I believe 2011.· I taught econometrics at

23· ·the Master's level several times in the 1990's, and I

24· ·taught the introductory econometrics course at the

25· ·doctoral level several times in the 1980's.· I also
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·1· ·taught an applied course in econometrics intended for

·2· ·advanced undergraduates once sometime in the last 12

·3· ·or 15 years, probably -- perhaps more recently, but I

·4· ·can't recall exactly when.

·5· · · ·Q.· · Thank you.· I know you mentioned that the

·6· ·courses dealing about voting behavior would be too

·7· ·small.· Do you ever recall addressing in any of your

·8· ·classes quantitative measures of voting preferences by

·9· ·a discreet group, such as racial groups?

10· · · ·MS. GABEL:· I'm going to object to the premises

11· ·mischaracterization.

12

13· ·BY MR. MELLETT:

14· · · ·Q.· · You can go ahead and answer.

15· · · ·A.· · I have not lectured on techniques intended

16· ·for the purpose of estimating voting preferences in

17· ·the classes that I just identified.

18· · · ·Q.· · I know we had talked about before racial

19· ·bloc voting analysis, and that the last time that you

20· ·had done that was either in Euclid in 2007 or possibly

21· ·earlier in South Dakota in that 2002 to 2005.· As I'm

22· ·sure you're aware that racial bloc voting analysis has

23· ·changed in that interim, how have you kept up?

24· · · ·A.· · In 2005, I post an article entitled "The

25· ·Statistical Properties and Empirical Performance of
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·1· ·Double Regression" in the Journal of Political

·2· ·Analysis.· In that article, I proved that the two

·3· ·equation method of ecological regression produces

·4· ·estimates that are biased with respect to the true

·5· ·voting behaviors and that have no definable standard

·6· ·errors.· Therefore, no definable conference intervals

·7· ·or margins of error.· At that time, I was I think well

·8· ·familiar with the literature.· Having made that

·9· ·demonstration, I have retreated from the literature

10· ·and turned my attention largely elsewhere, with the

11· ·exception of trying to be alert to the possibility

12· ·that a response to my proofs would be published, but I

13· ·have not yet identified or been aware of any response

14· ·to that 2005 article that in any way addresses or

15· ·invalidates or even calls into reasonable question the

16· ·results that presented in that article.

17· · · ·Q.· · So, when you say that you have "retreated

18· ·from the literature," does that mean that other than

19· ·looking for a reference to your 2005 article, you have

20· ·not read any of the racial bloc voting analysis

21· ·articles and treatises in the last ten years?

22· · · ·A.· · I think that's incorrect.· On page 5 of my

23· ·CV, there is a working paper entitled "Fifty Years

24· ·After Goodman's Identity:· Its unrecognized

25· ·implications for regression-based inference."· The
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·1· ·bulk of that work on that paper was completed prior to

·2· ·2014, but subsequent to 2005.· I believe that in

·3· ·preparing that paper, I did review more recent

·4· ·literature regarding the estimation of voting

·5· ·preferences by subgroups within the population.

·6· · · ·Q.· · Do you recall what it is that you reviewed?

·7· · · ·A.· · I recall vaguely an article with multiple

·8· ·co-authors.· I wish I could be more precise.· I have

·9· ·the impression that I read several more recent

10· ·articles and have even commented on the draft of that

11· ·working paper, but I cannot recall with any greater

12· ·specificity.· I'm sorry.

13· · · ·Q.· · Okay.

14· · · ·MS. GABEL:· Are you doing okay?

15· · · ·MR. MELLETT:· Stop the record.

16

17· · · · · · (A brief discussion off the record.)

18

19· ·BY MR. MELLETT:

20· · · ·Q.· · So, I want to go back to talk again about

21· ·your CV where -- one of the things I wanted to ask you

22· ·about in particular is your work in Arkansas that you

23· ·had mentioned where you said that you did not conduct

24· ·a racial bloc voting analysis.· That was correct?

25· · · ·A.· · Yes.
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·1· · · ·Q.· · Okay.

·2· · · ·A.· · I'm fairly certain about that.

·3· · · ·Q.· · But you did testify in that case?

·4· · · ·A.· · Yes.

·5· · · ·Q.· · Okay.· Do you recall the -- whether or not

·6· ·this was the last voting case that you worked on prior

·7· ·to this case?

·8· · · ·A.· · I'm fairly certain that it was.

·9· · · ·Q.· · Okay.· And you wrote an expert report in

10· ·that case?

11· · · ·A.· · First, let me restate my answer to the

12· ·previous question.· I am certain that Arkansas was the

13· ·most recent case in which I engaged issues of voting

14· ·rights and voting behavior.· Your most recent

15· ·question, yes, I'm sure I wrote one report and perhaps

16· ·more than one.

17· · · ·Q.· · What do you understand that you're being

18· ·proffered as an expert for here?

19· · · ·MS. GABEL:· Objection.· Asked and answered.

20

21· ·BY MR. MELLETT:

22· · · ·Q.· · You can go ahead and answer.

23· · · ·A.· · My principle responsibility as an expert in

24· ·this case is to opine on the conceptional foundations

25· ·of the BISG procedure and on implementation of that
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·1· ·procedure by Dr. Handley.
·2· · · ·Q.· · Prior to this case, had you ever heard of
·3· ·"BISG"?
·4· · · ·A.· · No.
·5· · · ·Q.· · Do you have an understanding of what the
·6· ·three Gingles preconditions are?
·7· · · ·MS. GABEL:· Objection.· Legal conclusion.
·8
·9· ·BY MR. MELLETT:
10· · · ·Q.· · You can answer.
11· · · ·A.· · I have some understanding, recognizing that
12· ·I am not a lawyer, and I am not being offered as an
13· ·expert in legal issues.
14· · · ·Q.· · Okay.· What is your understanding of what
15· ·the first Gingles precondition is?
16· · · ·MS. GABEL:· Objection.· Again, asks for a legal
17· ·conclusion.
18· · · ·A.· · My understanding as an economist is that the
19· ·first Gingles condition addresses the question of
20· ·whether or not a district can be formed in which the
21· ·minority in question would have a reasonable
22· ·opportunity to elect representatives of its choice.
23· ·I'm sorry.· Can you read that back to me?
24
25· · · ·(Court Reporter read back last question.)
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·1· · · ·A.· · Let me just amend that by stating that I

·2· ·believe the first Gingles condition is largely

·3· ·geographic to the question of where the minorities

·4· ·are -- where the minority residences are distributed

·5· ·in the jurisdiction under question and whether or not

·6· ·they are sufficiently concentrated that they can be

·7· ·formed into an appropriate district.

·8

·9· ·BY MR. MELLETT:

10· · · ·Q.· · So, when you say it's "geographic," are you

11· ·saying that your understanding is that you're just

12· ·looking at whether there are enough people there, in

13· ·this case minority persons, in order to make a

14· ·district?

15· · · ·A.· · I think that's a part of the first Gingles

16· ·analysis.· I believe that the first Gingles

17· ·precondition also raises the question of whether or

18· ·not the minority voting patterns -- or the minorities

19· ·are sufficiently cohesive so that inappropriate

20· ·numbers, they would have reasonable opportunities to

21· ·elect representatives of their choice.

22· · · ·Q.· · So, you think that numbers are the first

23· ·part, but whether the district is effective would be

24· ·the second part; would that be a good summary?

25· · · ·A.· · Yes.
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·1· · · ·Q.· · And what's the basis for your conclusion?

·2· · · ·A.· · At one time, probably 18 years ago, I read

·3· ·the Gingles decision from the Supreme Court quite

·4· ·carefully.· I have not returned to it since then.· So,

·5· ·what you are hearing is what remains in my memory from

·6· ·that fairly close reading.

·7· · · ·Q.· · 18 years ago?

·8· · · ·A.· · Or 20.

·9· · · ·Q.· · Okay.· With that in mind, can you tell me

10· ·what your understanding of the second Gingles

11· ·precondition is?

12· · · ·MS. GABEL:· I'm going to object as to all of these

13· ·questions, a general objection that these are outside

14· ·the scope of Dr. Zax's report and what he has

15· ·testified that he is here to opine on.

16

17· ·BY MR. MELLETT:

18· · · ·Q.· · Okay.· You can go ahead and answer.

19· · · ·A.· · My understanding of the second Gingles

20· ·condition as an expert economist is that it addresses

21· ·the question of whether the minorities have a

22· ·well-defined preference -- a well-defined electoral

23· ·preference and whether the majorities also have a

24· ·well-defined electoral preference and in particular

25· ·whether it deviates from that of the minorities.  I
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·1· ·should say that I am fairly confident that the Gingles

·2· ·conditions address the issues that I just raised.  I

·3· ·am less confident in my ability to parse out those

·4· ·issues into each of the three specific preconditions.

·5· ·So, I am fairly confident that the issues I raised

·6· ·appear in the Gingles discussion.· Whether or not they

·7· ·are issue one, two or three, I am less certain of.

·8· · · ·Q.· · In your experience testifying in Voting

·9· ·Rights Act cases, do you recall if you have ever

10· ·submitted an expert report opining that the majority

11· ·routinely votes as a bloc to defeat minority

12· ·candidates?

13· · · ·A.· · I'm sorry.· Could you repeat that question?

14· · · ·Q.· · Sure.· In your experience testifying in

15· ·Voting Rights Act cases, have you ever submitted an

16· ·expert report opining that the majority routinely

17· ·votes as a bloc to defeat minority candidates?

18· · · ·A.· · I am certain that I have submitted reports

19· ·that identify instances in which the majority votes as

20· ·a bloc to defeat minority preferred candidates.· I do

21· ·not believe that in the cases that I have participated

22· ·in I have ever concluded that that opposition rises to

23· ·the level of routine.

24· · · ·Q.· · Okay.

25· · · ·A.· · But, again, my memory of my -- of these
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·1· ·cases has been in many ways superseded by more recent

·2· ·interests.

·3· · · ·Q.· · Okay.· And in your expert report here, you

·4· ·don't opine on the Senate factors; do you?

·5· · · ·A.· · No.

·6· · · ·MR. MELLETT:· I think now would be a good time for

·7· ·a break.

·8

·9· · · ·(A brief recess off the record at 10:41 a.m.)

10· · · · · · (Back on the record at 10:55 a.m.)

11

12· · · ·MR. MELLETT:· I believe counsel has indicated that

13· ·Professor Zax would like to amend an answer.

14· · · ·A.· · I have given further thought to your

15· ·question regarding my engagement in the literature

16· ·addressing questions of voter preferences since the

17· ·publication of my 2005 article.· I want to return your

18· ·attention to the working paper on page 5, "Fifty Years

19· ·After Goodman's Identity:· It's unrecognized

20· ·implications for regression-based inference."· That is

21· ·my most recent contribution to the literature

22· ·regarding the analysis of voting rights.· It is

23· ·currently in submission to the Journal of Sociological

24· ·Methodology.· That would be in the apparent of the

25· ·update of my CV that you requested.· That article
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·1· ·addresses the capacity of Goodman's single regression

·2· ·to identify voting preferences in context where a

·3· ·single equation is appropriate.· Those contexts are

·4· ·contexts in which the racial composition of the voters

·5· ·is known.

·6· · · ·Now, that context actually applies to

·7· ·Dr. Handley's BISG analysis.· If you believe her

·8· ·results, she does know the racial composition of those

·9· ·who actually vote, and, therefore, the first equation

10· ·of the two equation methods that she employs is in

11· ·principle irrelevant, that is ecological regression

12· ·begins with a regression whose purpose is to control

13· ·for turnout, and then follows with a second regression

14· ·or a second procedure whose purpose is to identify

15· ·voting preferences having control for turnout.

16· · · ·The same is true for ecological inference.

17· ·Ecological inference first identifies or estimates the

18· ·racial composition of those who actually voted as

19· ·distinct from the racial composition of those who are

20· ·in the electorate, and then uses those estimates to go

21· ·on and estimate the voting preferences among those who

22· ·voted.

23· · · ·Once again, Dr. Handley claims to have identified

24· ·the racial composition of those who actually voted.

25· ·Therefore, the first equation is irrelevant, and a
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·1· ·single application of Goodman's regression should be

·2· ·adequate to identify the voting preferences of the

·3· ·voters.

·4· · · ·I describe in this article how single

·5· ·regression -- a single regression method in that

·6· ·context not only can identify voting preferences, but

·7· ·actually can distinguish between the -- excuse me --

·8· ·can test the accuracy of the neighborhood model and

·9· ·can control for aggregation biases.· Those were issues

10· ·that were, of course, central to the early literature

11· ·on voting rights analysis, and that faded from the

12· ·literature I think largely because no satisfactory

13· ·solution was available.· I demonstrate in this article

14· ·that in contexts, where as here, the racial

15· ·composition of the voters is alleged to be known, a

16· ·single regression application would be the most

17· ·effective way to identify the voting preferences of

18· ·those who cast their votes.

19

20· ·BY MR. MELLETT:

21· · · ·Q.· · So, what would be the most effective way?

22· · · ·A.· · Goodman's single regression.

23· · · ·Q.· · Okay.

24· · · ·A.· · It would not only estimate those

25· ·preferences, but it would provide appropriate standard
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·1· ·errors and, therefore, the capacity to create valid,

·2· ·confident intervals and statistical tests.· That
·3· ·capacity is not present in ecological regression.· It

·4· ·is available in ecological inference, but, again,
·5· ·ecological inference begins from the presumption that

·6· ·the racial composition of turnout is not known and,
·7· ·therefore, is insufficient in context where that

·8· ·composition is known.
·9· · · ·Q.· · So, in the article that you reference, this

10· ·2014 article, it sounds like it's been submitted and
11· ·revised; is that right?

12· · · ·A.· · It has been -- I believe it was updated
13· ·since the 2014 draft, and in the past month or two, I

14· ·have submitted it to the Journal of Sociological

15· ·Methodology.
16· · · ·MR. MELLETT:· Angela, I would request a copy of

17· ·that article.
18· · · ·MS. GABEL:· Okay.· Understanding that it -- Okay.

19· · · ·MR. MELLETT:· Thank you.
20

21· ·BY MR. MELLETT:
22· · · ·Q.· · And just to be clear, the article itself

23· ·does not deal with BISG; is that correct?
24· · · ·A.· · That's correct.

25· · · ·Q.· · I have a couple more questions before we get
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·1· ·to your report.· The -- First, I wanted to follow-up

·2· ·with, counsel for Eastpointe had informed us that
·3· ·there was a fourth report in the Colorado court that

·4· ·you did that was not disclosed to Defendants.· Do you
·5· ·understand that report was stricken in its entirety?

·6· · · ·MS. GABEL:· Objection.· That the report was not
·7· ·disclosed to Defendants?

·8· · · ·MR. MELLETT:· I'm sorry.
·9

10· ·BY MR. MELLETT:
11· · · ·Q.· · Not disclosed to Plaintiffs.

12· · · ·MS. GABEL:· And could you restate the question?
13· · · ·MR. MELLETT:· Sure.

14
15· ·BY MR. MELLETT:

16· · · ·Q.· · The -- Counsel for Eastpointe in the

17· ·Colorado court informed us of a fourth report, and
18· ·that report was not disclosed to Plaintiffs.· Do you

19· ·understand that the court has stricken that fourth
20· ·report in its entirety?

21· · · ·MS. GABEL:· Objection.· Calls for a legal
22· ·conclusion.

23
24· ·BY MR. MELLETT:

25· · · ·Q.· · It's what you understand.
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·1· · · ·A.· · What I understand from my position as an

·2· ·expert is that that document is not to be entered --

·3· ·is not to be conveyed to you and is not to be entered

·4· ·as part of the proceeding.

·5· · · ·Q.· · Okay.· Do you also understand that the court

·6· ·prohibited you from submitting any new expert reports?

·7· · · ·A.· · I believe I was told that, as well.

·8· · · ·Q.· · Okay.· With that in mind, do the three

·9· ·expert reports that you have in front of you, which is

10· ·Exhibit 238, Exhibit 239 and the redacted portion of

11· ·240, does that contain the full scope of the opinions

12· ·that you tend to offer in this case?

13· · · ·A.· · My understanding is that any opinions that I

14· ·would render from this point forward would be in

15· ·response to the questions that I'm asked by my clients

16· ·and by the attorneys for the Plaintiff.· I cannot

17· ·anticipate what those questions would be, except to

18· ·say that I am -- I understand myself to be obliged to

19· ·respond to whatever questions I receive on the basis

20· ·of my expertise and my understanding of this case.

21· · · ·Q.· · So, have you completed the analysis that you

22· ·would conduct before testifying at trial?

23· · · ·A.· · There are elements of Dr. Handley's work

24· ·that I have not been able to verify, to check, and

25· ·there are opportunities to explore the validity of
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·1· ·BISG in her data that I have not been able to pursue.

·2· ·My understanding is that my clients do not expect me

·3· ·to do so moving forward.

·4· · · ·Q.· · Did you draft your three expert reports?

·5· · · ·A.· · I'm sorry.· What's the alternative?

·6· · · ·Q.· · I just wanted to know if you drafted them.

·7· ·I'm not suggesting that you didn't draft them in this,

·8· ·but there have been other situations where people have

·9· ·not drafted them, and they had instead reviewed what

10· ·had been drafted.· So, I just wanted to --

11· · · ·A.· · Thank you for that clarification.

12· · · ·Q.· · Yeah.

13· · · ·A.· · I am the sole author of every word in all

14· ·three of these documents, whether or not redacted.

15· · · ·Q.· · Thank you.· Is there anything in these three

16· ·reports that you know now to be inaccurate or

17· ·potentially misleading?

18· · · ·A.· · Section III-B of my --

19· · · ·Q.· · Which report?

20· · · ·A.· · Of my supplemental report.

21· · · ·Q.· · Okay.

22· · · ·A.· · Section III-B of my supplemental report

23· ·entitled "Receiver Operating Curves" is stated with

24· ·more force than is probably appropriate.· As Professor

25· ·Hersh points out in his expert report, the information
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·1· ·receiver operating characteristics curves is not

·2· ·entirely redundant with the information in correlation

·3· ·coefficient and can, in appropriate circumstances, be

·4· ·more helpful than I think I acknowledged in that

·5· ·section.· Of course, these circumstances would

·6· ·require -- Those circumstances would require knowing

·7· ·the true racial or ethnic identity of the individuals

·8· ·under examination, which is not known to Dr. Handley,

·9· ·and, therefore, the issue of whether receiver

10· ·operating characteristic curves are relevant to

11· ·Dr. Handley's analysis is not affected by the

12· ·modification that I would like to suggest in tone of

13· ·that section.

14· · · ·Q.· · So, regarding the receiver operating

15· ·curve -- We'll take this in order, but -- So, I will

16· ·get to this later because I'm going to go through your

17· ·report later, but I want to make sure I understand

18· ·what you're saying.· Are you saying that you think the

19· ·use of receiver operating curves are legitimate in the

20· ·way that Elliott used them in that example?

21· · · ·A.· · What I'm saying is that in context where the

22· ·true racial identity is actually known, the receiver

23· ·operating characteristic curves offer insight into the

24· ·ability of the BISG procedure to replicate those known

25· ·identities that is supplementary to the information in
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·1· ·the correlation coefficients.

·2· · · ·In the section to which I refer of my supplemental
·3· ·report, I believe I took a position that was more

·4· ·shaded towards the opinion that the receiver
·5· ·characteristic operating curves were redundant or

·6· ·duplicative of the correlation coefficient.  I
·7· ·understand, thanks to Professor Hersh's

·8· ·representations, that that position was overstated --
·9· ·rather, that I overstated my position.

10· · · ·Q.· · And I guess the second question to
11· ·follow-up, would you also think that the receiver

12· ·operating curves as used by the Consumer Financial
13· ·Protection Bureau, the FPB, would -- that analysis,

14· ·would that also be legitimate?
15· · · ·A.· · In both of the analyses of Elliott, et al.

16· ·2009 and CFPB 2014, the actual racial or ethnic

17· ·identities of the individuals under examination, those
18· ·identities were known.· In that circumstance -- In

19· ·those circumstances, that is in the circumstances of
20· ·both publications, the receiver characteristic

21· ·operating curves did provide additional insight into
22· ·the ability of the BISG procedures to reproduce those

23· ·known identities.
24· · · ·Q.· · Okay.· Let's turn to your first report,

25· ·and -- Actually, before we do that -- I'm sorry.
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·1· ·Before we turn to the first report, you mentioned
·2· ·Dr. Hersh's report.· So, you've, obviously, read
·3· ·Dr. Hersh's report correct?
·4· · · ·A.· · That's correct.
·5· · · ·Q.· · And when did you receive that?
·6· · · ·A.· · Very soon after it was submitted.· I don't
·7· ·recall a date.· Was it mid February?
·8· · · ·Q.· · Soon after February 16th.
·9· · · ·A.· · Yes, mid February, soon after it was
10· ·submitted.
11· · · ·Q.· · Okay.· And, so, before we -- Let me just a
12· ·couple more of these questions.· Did you meet with
13· ·anyone to prepare for this deposition?
14· · · ·A.· · Yes.
15· · · ·Q.· · Who?
16· · · ·A.· · My clients.
17· · · ·Q.· · Your clients?
18· · · ·A.· · Meaning -- I'm sorry.· Meaning Miss Gabel.
19· · · ·Q.· · Okay.· So, you met with the attorneys --
20· · · ·A.· · Uh-huh.
21· · · ·Q.· · -- for Eastpointe?
22· · · ·A.· · Yes.
23· · · ·Q.· · Was anybody else present, besides the
24· ·attorneys?
25· · · ·A.· · No.
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·1· · · ·Q.· · Okay.· And did you review any documents when

·2· ·preparing for this deposition, other than what we've

·3· ·discussed so far?

·4· · · ·A.· · I reviewed the expert reports -- the reports

·5· ·of the Plaintiff's experts.

·6· · · ·Q.· · Did you review Dr. Sugrue's (phonetic)

·7· ·report?

·8· · · ·A.· · No.· And I'm sorry.· I had intended to

·9· ·continue that answer.

10· · · ·Q.· · Please do.

11· · · ·A.· · In a sense, I have been preparing for this

12· ·deposition since I was engaged.· So, everything that I

13· ·examined throughout my experience of this case has

14· ·been in preparation for the deposition.· The

15· ·conversations I had specific to the deposition were

16· ·with Ms. Gavel -- Gabel.· Sorry.· In the two or three

17· ·days prior to this deposition, I reviewed my reports,

18· ·and I did look at some of the reports of Dr. Handley

19· ·and Dr. Hersh.

20· · · ·Q.· · Did you review any depositions?

21· · · ·A.· · No.

22· · · ·Q.· · Okay.· So, now why don't we go ahead and

23· ·turn to your first report, which is Exhibit No. 238?

24· ·And in particular, if I could refer you to page 1 of

25· ·that report.· The -- It's the second paragraph, the
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·1· ·one that begins "This review," and it's the second

·2· ·sentence there where it states, "With a more

·3· ·conventional methodology, Dr. Handley finds that six

·4· ·of the eight contests were not racially polarized, one

·5· ·of the eight was racially polarized, and the status of

·6· ·the eighth contest could not be determined," and then

·7· ·you continue, and it says, "With the alternative BISG

·8· ·methodology, Dr. Handley finds that five contests were

·9· ·not racially polarized and three were racially

10· ·polarized."· My first question is, is that what

11· ·Dr. Handley found, or is that your findings?

12· · · ·A.· · That is my tabulation of Dr. Handley's

13· ·statistical results.

14· · · ·Q.· · What --

15· · · ·A.· · And that tabulation -- I'm sorry -- needs to

16· ·be modified.· As you may recall, we distributed an

17· ·errata sheet for this report, in which I revised my

18· ·representation of the 2015 city council election on

19· ·Table 2 from racially polarized to not racially

20· ·polarized.· So, the second sentence that you read

21· ·should now state, "With the alternative BISG

22· ·methodology, Dr. Handley finds that six contests were

23· ·not racially polarized and two were racially

24· ·polarized."

25· · · ·MR. MELLETT:· Off the record.
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·1

·2· · · · · · (A brief discussion off the record.)

·3

·4· · · ·MR. MELLETT:· Professor Zax has just mentioned the

·5· ·errata sheet.· I realized that the errata sheet was

·6· ·not originally attached to Plaintiff's Exhibit 238,

·7· ·but we are going to do that now.· So, I'm handing the

·8· ·Court Reporter what is labeled "Errata sheet for

·9· ·review of the Bayesian Improved Surname Geocoding

10· ·(BISG) Analysis in the 'Expert Report of Dr. Lisa

11· ·Handley'."

12· · · ·MS. GABEL:· To be attached to Exhibit 238?

13· · · ·MR. MELLETT:· It will be attached to Exhibit 238.

14· ·Not a separate exhibit.

15

16· · · · · · (A brief discussion off the record.)

17

18· · · ·MR. MELLETT:· The -- I think that what makes sense

19· ·now is to go ahead and also introduce Dr. Handley's

20· ·original report.· This is her August 4th report.· This

21· ·was previously marked as Plaintiff's Exhibit 235.

22· ·And, so, we will keep the same number.

23· · · ·MS. GABEL:· When you say "original," you mean the

24· ·corrected version?

25· · · ·MR. MELLETT:· This is the -- I assume this is the
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·1· ·corrected version.· Let's go off the record.
·2

·3· · · · · · · (A brief recess off the record.)

·4
·5· · · ·MR. MELLETT:· So, this is Plaintiff's Exhibit 235,

·6· ·which had been previously marked.
·7

·8· · · ·(Plaintiff's Exhibit 235 is marked for
·9· ·identification.)

10
11· · · ·MR. MELLETT:· We have confirmed that this is the

12· ·corrected report.
13

14· ·BY MR. MELLETT:
15· · · ·Q.· · The -- Regarding Dr. Handley's report, if we

16· ·can turn to page 20 of her report.· So, if I can refer
17· ·you to number 2, and in terms of Dr. Handley's

18· ·conclusions regarding this, under number 2, it states,
19· ·"Voting in recent election contests that included

20· ·African-American candidates was usually racially
21· ·polarized," and then what I'm going to do is, I'm

22· ·going to -- Close quote.· And then going to the last

23· ·sentence of that number 2 where it says, quote,
24· ·"Overall, 80 percent of recent contested elections

25· ·that include African-American candidates were
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·1· ·polarized -- and black voters were cohesive in their

·2· ·candidates of choice, close quote.· So, Professor Zax,

·3· ·would be agree with me that Dr. Handley's findings of

·4· ·her report are that 80 percent of the black/white

·5· ·contests were polarized?

·6· · · ·MS. GABEL:· Objection.· Mischaracterization.

·7· · · ·A.· · I agree that that is the claim that she

·8· ·makes on page 20.

·9

10· ·BY MR. MELLETT:

11· · · ·Q.· · And then, likewise, also on page 20, that

12· ·she also -- number 3 states, quote, "Whites

13· ·consistently voted as a bloc to defeat black-preferred

14· ·candidates in interracial contests, particularly

15· ·black-preferred African-American candidates.· In the

16· ·eight interracial contested elections that black

17· ·voters preferred African-American candidates, these

18· ·candidates lost 62.5 percent of the time and won none

19· ·of the city council that were polarized," period, end

20· ·quote.· Would you agree with me that the --

21· ·Dr. Handley's actual findings were that

22· ·black-preferred black candidates usually lost and had

23· ·never won a city council contest?

24· · · ·A.· · I agree that you have quoted her report

25· ·accurately.
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·1· · · ·Q.· · So, just to be clear, that when then you

·2· ·state in your first paragraph that Dr. Handley found
·3· ·that six of eight contests were not racially

·4· ·polarized, that wasn't actually her findings; right?
·5· · · ·A.· · They are her findings.

·6· · · ·Q.· · Okay.· But those -- Dr. Handley says those
·7· ·are not her findings; is that correct?

·8· · · ·A.· · Dr. Handley interprets her findings
·9· ·differently.

10· · · ·Q.· · Okay.· So, your interpretation of the same
11· ·findings are that six of eight were not racially

12· ·polarized?
13· · · ·A.· · That's correct.

14· · · ·Q.· · Okay.· So, Dr. Zax, do you provide your

15· ·definition of "racial polarization" in any of your
16· ·reports?

17· · · ·A.· · We're speaking for the reports for this
18· ·case; is that correct?

19· · · ·Q.· · Correct.· Exhibits 238, 239 and 240.
20· · · ·A.· · I do not believe that I make a general

21· ·statement of the standards that I apply to determine
22· ·whether an individual contest is or is not polarized.

23· ·However, in Table 1 and Table 2, I provide the
24· ·explicit reasoning behind my evaluation of whether or

25· ·not racial polarization was present in each of the
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·1· ·contests based on Dr. Handley's findings and assuming

·2· ·that Dr. Handley's statistical results are credible

·3· ·and trustworthy.

·4· · · ·Q.· · Well, why don't we go through that.

·5· ·Dr. Zax, how do you define "racial polarization"?

·6· · · ·A.· · Those definitions are for the purpose of

·7· ·evaluating the eight BISG -- the eight contests to

·8· ·which Dr. Handley apply her BISG analysis, those

·9· ·explanations are presented in Table 2.

10· · · ·Q.· · Okay.· So, now I'm asking you, since you are

11· ·opining in there that you say -- For example, if we

12· ·take Table 1 on page 4, it just says "racially

13· ·polarized".· So, what's your definition of "racial

14· ·polarization"?

15· · · ·A.· · Well, in the 2015 contest for city council,

16· ·there were two seats at issue, and the second favorite

17· ·candidate of the black voters won one of those seats.

18· ·So, with two seats available, each party -- each

19· ·racial group having presumably preferences for two

20· ·candidates.· If one of their two preferred candidates

21· ·wins one of those two seats, that to me does not

22· ·appear to be racially polarized.

23· · · ·Q.· · So, if black voters and white voters vote

24· ·for different candidates, is that racial polarization?

25· · · ·A.· · I'm sorry.· Thank you for that
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·1· ·clarification.· The phrase "racial polarization" is

·2· ·used throughout Dr. Handley's work in an ambiguous

·3· ·fashion.· If "racial polarization" refers simply to

·4· ·the question of whether black and white voters have

·5· ·different preferences, then in this case, in the case

·6· ·of the 2015 city council election, it is true that the

·7· ·first preference among the white voters was neither

·8· ·the first, nor the second preference -- I'm sorry -- I

·9· ·take that back -- I believe the second preference of

10· ·the white voters was neither the first, nor second

11· ·preference of the black voters.· However, I believe

12· ·the first preference of the white voters was the

13· ·second preference of the black voters.· That to me

14· ·describes a situation in which there is at least a

15· ·certain amount of agreement between the two groups.

16· · · ·Now, the further question of whether racial

17· ·polarization as a phrase refers to whether or not the

18· ·black-preferred candidates wins, that's the ambiguity.

19· ·In this case, there was a certain degree of racial

20· ·polarization, that is there was disagreement as to the

21· ·first preference of the black candidate and the

22· ·second preference -- I'm sorry -- the first preference

23· ·of the black voters and the second preference of the

24· ·white voters.· There was a certain degree of -- not of

25· ·the absence of polarization, in that the first
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·1· ·preference of the white voters I think was the same as

·2· ·the second preference of the black voters, but in

·3· ·terms of what I -- in terms of the question of whether

·4· ·or not the black voters were able to elect a candidate

·5· ·of their preference, it's clear to me that the -- in a

·6· ·contest with two seats, the black voters had two

·7· ·preferred candidates.· One of them won.· They were not

·8· ·routinely defeated.· Of course, all this relies on

·9· ·taking Dr. Handley's estimates in her report -- her

10· ·estimates of voting preferences at face value.

11· · · ·Q.· · If a black-preferred candidate wins a

12· ·contest, can polarization voting still exist?

13· · · ·MS. GABEL:· Objection.· Calls for a legal

14· ·conclusion, to the extent that it does.

15· · · ·A.· · This question plays precisely on the

16· ·ambiguity to which I referred.· These phrases need

17· ·clear and more consistent definition.· If a

18· ·black-preferred candidate wins, it is possible that

19· ·the white electorate preferred a different candidate.

20· ·If that's what you mean by "racial polarization,"

21· ·then, yes, racial polarization could be present.

22· · · ·However, the larger question is whether that

23· ·situation suggests that the black voters need some

24· ·remedy to allow them to have appropriate electoral

25· ·opportunities.· The fact that their preferred
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·1· ·candidate wins does not contribute to a claim that

·2· ·black voters require some remedy.· So, if by "voter

·3· ·polarization" you mean that a remedy is appropriate,

·4· ·then, no, that situation was not racial polarization.

·5· · · ·As I said, I think Dr. Handley uses that phrase in

·6· ·both terms, and that contributes to some of the

·7· ·confusion here as to what is and is not racially

·8· ·polarized.

·9

10· ·BY MR. MELLETT:

11· · · ·Q.· · So, just to be clear what I want, because I

12· ·want to know how you use it in your report, not how

13· ·Dr. Handley uses it, not how its theoretically used.

14· ·What I want to know is how you used it in your report.

15· ·So, with that in mind, if a black-preferred candidate

16· ·wins a contest, can polarized voting still exist?

17· · · ·A.· · I realize that in my report, when I use the

18· ·phrase "racially polarized," I am referring to a

19· ·situation in which the results appear to indicate that

20· ·there might be -- there is evidence in support of a

21· ·claim that a remedy is necessary.· That I believe is

22· ·the way in which Dr. Handley most frequently uses the

23· ·phrase, as well.· So, I believe we have a certain

24· ·degree of implicit agreement about that.

25· · · ·Q.· · So, let me step back.· When you use the term
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·1· ·"black-preferred candidates," how do you define

·2· ·"black-preferred candidate"?

·3· · · ·A.· · That's a very interesting question.· In a

·4· ·contest where a black-preferred candidate, it appears

·5· ·to have received a majority -- I'm sorry.· In a

·6· ·context where a candidate appears to receive a

·7· ·majority of the black votes, it seems that identifying

·8· ·that candidate as black-preferred is relatively

·9· ·unambiguous.

10· · · ·In the context that we have here, we have more

11· ·difficult circumstances.· If there are more than two

12· ·voters -- more than two candidates, it is possible

13· ·that no candidate will receive a majority of the black

14· ·votes.· In that case, any designation as

15· ·black-preferred would have to rely on the conferral of

16· ·a plurality of black votes to a candidate.· When a

17· ·black -- When a candidate receives a plurality of

18· ·votes from a group, that means that the majority of

19· ·votes from that group chose other candidates.· So, the

20· ·designation as "preferred" is in that context

21· ·ambiguous.

22· · · ·For the purposes of this report, I believe I have

23· ·accepted that a candidate receiving a plurality of

24· ·votes counts as preferred by the group conferring that

25· ·plurality, even though the majority of those votes
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·1· ·went to an alternative candidate.

·2· · · ·Q.· · And you would define "white-preferred

·3· ·candidate" in the same way?

·4· · · ·A.· · Yes.· Dr. Handley does not address this

·5· ·ambiguity.· And, so, it is unclear how she intends to

·6· ·use these phrases.

·7· · · ·Q.· · So, you mentioned the multi-seat contest,

·8· ·and your assumption of a plurality means a

·9· ·black-preferred candidate.· So, then my question is,

10· ·how are you determining polarization in a multi-seat

11· ·contest as used in your report?

12· · · ·A.· · For the purposes of this report, I have

13· ·disregarded the ambiguities that should be addressed

14· ·more clearly.· I have identified the preferred

15· ·candidate by a group of voters based on the estimate

16· ·of the share of votes received.· The preferred

17· ·candidate -- I have identified the preferred

18· ·candidates as though receiving the greatest shares,

19· ·regardless of whether they were only pluralities, and

20· ·if there's a contest in which the preferred candidate

21· ·of the black receives only a plurality of the votes,

22· ·the preferred candidate of the whites also receives

23· ·only a plurality of white votes, but those two

24· ·candidates are different.· That is a race in which I

25· ·would identify the black and white electorate as
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·1· ·having different preferences.· I would identify it as
·2· ·polarized only if the black-preferred candidate did
·3· ·not win a seat.
·4· · · ·Q.· · Does it matter if the black-preferred
·5· ·candidate is the first choice or the second choice in
·6· ·winning a seat?
·7· · · ·A.· · If there is only one seat at issue, yes.
·8· · · ·Q.· · If there are two seats at issue?
·9· · · ·A.· · If there are two seats at issue, my logic is
10· ·that each electoral group will have two preferences
11· ·for those two seats because there are two groups.· If
12· ·one of their -- If each group sees one of those two
13· ·preferred candidates elected to one of the two seats,
14· ·then each group has succeeded in electing one of its
15· ·preferred candidates.
16· · · ·Q.· · Now, Dr. Handley has said in her report that
17· ·the most probative elections to examine are those in
18· ·which minority candidates run against white
19· ·candidates.· Do you see agree with that?
20· · · ·A.· · If she means that statement in legal terms,
21· ·I do not understand that she has the expertise to
22· ·assert that with authority.· I do not recognize myself
23· ·as having the legal expertise to offer an
24· ·authoritative legal opinion in that regard.
25· · · ·Q.· · So, you're saying that you're simply just
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·1· ·reviewing what Dr. Handley did, and you make -- you

·2· ·don't otherwise have any opinion on what are the most

·3· ·probative elections to look at?

·4· · · ·A.· · No.

·5· · · ·Q.· · And when you say "no," what do you mean?

·6· · · ·A.· · I mean I am not saying what you just

·7· ·suggested that I might be saying.

·8· · · ·Q.· · Okay.· So, tell me then what are the most

·9· ·probative elections to look at?· Maybe it's easier and

10· ·more open-ended.

11· · · ·A.· · I confess that I did not -- Rather, let me

12· ·start again.· I understood my role in this proceedings

13· ·to be to examine the applications of BISG methodology.

14· ·I have reviewed only the elections to which

15· ·Dr. Handley applied that methodology.· Because that

16· ·methodology was my primary interest, the question of

17· ·whether some contests among the eight to which she

18· ·applied that methodology were of greater relevance to

19· ·the court or not was not a question where I directed

20· ·my attention.

21· · · ·Q.· · Okay.· Let's turn to page 4, Table 1, and

22· ·you look at eight contests.· How did you figure out

23· ·which eight to choose?

24· · · ·A.· · Those are the eight contests to which

25· ·Dr. Handley applied her BISG methodology.
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·1· · · ·Q.· · Well, in fact, she applied her BISG

·2· ·methodology to more than eight contests; didn't she?

·3· · · ·A.· · I don't think so.

·4· · · ·Q.· · Okay.

·5· · · ·A.· · But I could be incorrect about that.

·6· · · ·Q.· · All right.· So, in particular, let's focus

·7· ·on the 2015 mayoral election.· Okay?· Do you

·8· ·understand that to be a black/white contest where a

·9· ·black candidate was running against a white candidate?

10· ·If you need to look at Exhibit 235, you can certainly

11· ·go ahead and do that.· If you're looking in particular

12· ·in her appendix, I might refer you to page 32.

13· · · ·A.· · Dr. Handley's BISG analysis for this contest

14· ·appears on page 35 in Table 9-A.· In that table, she

15· ·identifies all three candidates as white.

16· · · ·Q.· · Okay.· I'm looking at your Table 1,

17· ·"Evaluation of contests using ACS racial/ethnic

18· ·composition" on page 4.· So, the equivalent table

19· ·would be Table 9 in her work; correct?

20· · · ·A.· · Yes.· Thank you.

21· · · ·Q.· · Okay.· And, so, why did you choose all white

22· ·candidates to look at in this particular contest?

23· · · ·A.· · I didn't choose the candidates in this

24· ·contest.

25· · · ·Q.· · Well, if you remember when we talked about
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·1· ·Dr. Handley's findings on page 20 of her report, and
·2· ·that when she was looking at the -- I'll refer you to
·3· ·page 2 on page 20, and it says there -- there you see
·4· ·where we are in number 2, and it says, "The two most
·5· ·recent city council elections, 2015 specials and
·6· ·general, the racially polarized and the
·7· ·black-preferred African-American were cheated."· Do
·8· ·you see that?
·9· · · ·A.· · Yes.
10· · · ·Q.· · All right.· And it says, "The only other
11· ·city council contest that included African-American
12· ·candidates, November, 2009 and 2011, were not
13· ·polarized."· Do you see that?
14· · · ·A.· · Yes.
15· · · ·Q.· · And then it says, "There were seven
16· ·additional contests that offered Eastpointe voters an
17· ·option of voting for African-American candidates,
18· ·although one of the contests was not competitive
19· ·because there were three candidates running for the
20· ·three seats."· Do you see that?
21· · · ·A.· · Yes.
22· · · ·Q.· · And then you see her overall conclusion,
23· ·which was that 80 percent, 8 of 10, of the recent
24· ·contested elections that included African-American
25· ·candidates were polarized.· Do you see that?
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·1· · · ·A.· · Yes.

·2· · · ·Q.· · So, my question to you is why on Table 1 do

·3· ·you not include her ten elections where she looks at

·4· ·African-American candidates running, why, in fact, are

·5· ·you including white candidates in that review?

·6· · · ·A.· · Because my purpose was to evaluate her

·7· ·application of the BISG methodology, and, therefore,

·8· ·my interest was only in the contests to which she

·9· ·applied that methodology.

10· · · ·Q.· · But Table 1 has nothing to do with BISG;

11· ·correct?

12· · · ·A.· · Table 1 includes all of the contests that

13· ·she applied her BISG methodology to.

14· · · ·Q.· · So, you're taking that portion -- That even

15· ·though you weren't referring to BISG, you're taking

16· ·the portion that you're saying where she ran BISG

17· ·analysis, and, therefore, you wanted to look at that

18· ·as a comparison?

19· · · ·A.· · The only contests that were of my concern in

20· ·this case were those contests to which she applied the

21· ·BISG methodology.· In Table 1, I tabulate the results

22· ·that she obtained for those contests when she did not

23· ·use the methodology.· That can be compared to Table 2

24· ·for the very same contests where she does apply the

25· ·methodology.· And, in fact, that was my intent for
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·1· ·those two tables.· Those two tables summarize how her

·2· ·results with respect to racial polarization and the

·3· ·defeat of black-preferred candidates, how those

·4· ·results change when the BISG methodology is adopted as

·5· ·opposed to what the results look like in the absence

·6· ·of that methodology.

·7· · · ·Q.· · So, maybe I misunderstood your report.· So,

·8· ·you aren't saying that in -- when you're looking at

·9· ·Table 1 that this indicates that there isn't polarized

10· ·voting based on reviewing the data election; that's

11· ·not what you're concluding; is that right?

12· · · ·A.· · I am concluding that my evaluation of

13· ·Dr. Handley's results, based on the American Community

14· ·Survey for these eight contests and these eight

15· ·contests only, indicates that very few were racially

16· ·polarized to the extent that black-preferred

17· ·candidates differed from white-preferred candidates

18· ·and black-preferred candidates failed to win a seat.

19· · · ·Q.· · Okay.· Is actual turnout by race the ideal

20· ·dataset to analyze racial bloc voting?

21· · · ·A.· · I'm not prepared to offer an opinion in that

22· ·regard with respect to the legality -- the legal

23· ·context of racial bloc voting.· I think the question

24· ·of whether electoral preferences vary across racial

25· ·groups is a fascinating one.· From a scientific
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·1· ·perspective, that question involves not only the

·2· ·preferences of those who vote, but the preferences of

·3· ·those who choose not to vote, and the question of why

·4· ·those who choose not to vote make that choice.

·5· · · ·Q.· · So, I guess I'm really not sure of your

·6· ·answer on that.· So, would you want turnout by race or

·7· ·not?

·8· · · ·A.· · Turnout by race would be certainly a

·9· ·valuable piece of information in a scientific inquiry

10· ·into the question of whether members of different

11· ·racial/ethnic groups have different electoral

12· ·preference, and if that information is available -- if

13· ·turnout by race is available, then the statistical

14· ·analysis becomes much simpler because it can be

15· ·accomplished with a single iteration of Goodman's

16· ·regression, and it does not require the additional

17· ·machinery of ecological regression as practiced by

18· ·Dr. Handley or ecological inference.

19· · · ·Q.· · Would there be anything better data-wise?

20· · · ·A.· · Yes.

21· · · ·Q.· · What?

22· · · ·A.· · More data.

23· · · ·Q.· · What additional data would be better?

24· · · ·A.· · For the purpose of scientific inquiry, one

25· ·would imagine that one could deduce the preferences of
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·1· ·voters from information about who voted, but it would
·2· ·be also of interest to understand the preferences of
·3· ·those who did not vote.
·4· · · ·Q.· · And how would you determine that if that is,
·5· ·in fact, your gold standard?
·6· · · ·A.· · I don't know what you mean by "gold
·7· ·standard".
·8· · · ·Q.· · Well, if the best possible world is what you
·9· ·want, is that you want the people who voted and the
10· ·people who didn't vote, how do you get that data?
11· ·What I want to know is, how do you get that data?
12· · · ·A.· · For the purposes of scientific inquiry, I
13· ·imagine that one could survey.
14· · · ·Q.· · So, you think that a survey would be better
15· ·than having turnout by race?
16· · · ·A.· · No.
17· · · ·Q.· · Okay.
18· · · ·A.· · I don't.
19· · · ·Q.· · Okay.· Then you just simply think having
20· ·more data, in addition to turnout by race, is what
21· ·you're asking for, whatever kind of data?
22· · · ·A.· · For the purposes of scientific inquiry, more
23· ·data is generally better.· That's exactly right.
24· · · ·Q.· · How about determining polarized voting; is
25· ·that necessary to determine to polarized voting?
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·1· · · ·A.· · If the question is whether voting in a

·2· ·specific contest was polarized, then information about

·3· ·those who chose not to participate in that contest

·4· ·would not be relevant.· If the question is whether in

·5· ·general voting is polarized or voter preferences are

·6· ·polarized within a community, then a single contest is

·7· ·no more than that.· It is an example.· In order to

·8· ·draw an inference about the community as a whole, one

·9· ·has to have a way to generalize that inference.

10· ·Generalizing that inference would typically require

11· ·additional -- examination of additional contests or

12· ·the capacity to develop legitimate margins of error

13· ·that come from a single contest.· Full stop.· I'm

14· ·sorry.· I understand that that sounded like there was

15· ·more to the sentence, but I think the sentence was

16· ·actually complete.

17· · · ·Q.· · Okay.· But that's not what you did in any of

18· ·these reports; correct?· You did not conduct the

19· ·analysis that you just described?

20· · · ·A.· · That's correct.

21· · · ·Q.· · Okay.· Where turnout by race is not

22· ·available and you have to use other data instead, what

23· ·is the best data to use?

24· · · ·A.· · For scientific purposes, I believe that the

25· ·best data to use would be the data that refers to the
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·1· ·population of interest.

·2· · · ·Q.· · And what would that be?

·3· · · ·A.· · In the case of voting preferences, it would

·4· ·I imagine presumably be those who are eligible to

·5· ·vote.

·6· · · ·Q.· · So, registration, those who are registered

·7· ·to vote or CVAP, citizen voting age population?· I'm

·8· ·not sure which one you're referring to.

·9· · · ·A.· · It would depend on the specific question

10· ·you're trying to answer, that is those who are

11· ·registered to vote presumably have preferences.· Those

12· ·who are eligible to register, but have chosen not to

13· ·presumably have preferences, as well.· So, the

14· ·relevant population would depend on whose preferences

15· ·were of most interest or whose preferences were

16· ·relevant to the specific inquiry.

17· · · ·Q.· · So -- Well, let me give you a hypothetical.

18· ·You've been asking to do the racial bloc voting

19· ·analysis here, and you want to determine whether

20· ·there's racially polarized voting, and what you don't

21· ·have is you don't have turnout by race, but you do

22· ·have registration by race, and you've got citizen

23· ·voting age population.· Which one is better to use?

24· · · ·MS. GABEL:· I'm going to object to the ambiguity

25· ·of CVAP.
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·1· · · ·A.· · As a scientist, I would want to use both.

·2

·3· ·BY MR. MELLETT:

·4· · · ·Q.· · Okay.· So, if you were to determine what

·5· ·Dr. Handley did here, you would say, "You should run

·6· ·both registration by race and citizen voting age

·7· ·population as your base data"; is that what you're

·8· ·saying?

·9· · · ·A.· · These questions have an absolutist quality

10· ·that is inconsistent with the experience of scientific

11· ·inquiry.· I would never say "should".· I would say, if

12· ·it was available, doing both would be helpful, that is

13· ·you would expect additional insight -- if you begin

14· ·with one dataset, you would expect additional insight

15· ·from performing the analysis on an additional dataset,

16· ·and insight -- at least scientifically, insight is

17· ·what we are seeking.

18· · · ·Q.· · So, would using citizen voting age

19· ·population data be better than using just voting age

20· ·population data?

21· · · ·A.· · For scientific purposes, we would want the

22· ·data that was most accurate.· The --

23· · · ·Q.· · Do you have a view of what's accurate?

24· · · ·A.· · I'm sorry.· I'm sorry.· Could you please

25· ·repeat the question?
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·1

·2· · · ·(Court Reporter read back following question:

·3· ·"So, would using citizen voting age population data be

·4· ·better than using just voting age population data?")

·5

·6· · · ·A.· · For purely scientific purposes, the

·7· ·advantage of citizen voting age population data is

·8· ·that it excludes those who are not citizens and,

·9· ·therefore, not eligible to vote.· So, I imagine that

10· ·for most scientific applications, the preferences of

11· ·those who are not in a position to state them legally

12· ·is probably of secondary interest.· That would make

13· ·the citizen voting age population scientifically of

14· ·greater interest.

15

16· ·BY MR. MELLETT:

17· · · ·Q.· · Okay.· Let's turn to page 3 of your report

18· ·in 238, and you state there -- This is in the first

19· ·paragraph, starting with the second sentence.· It

20· ·says, "Conventionally, these measures represent the

21· ·share of each racial/ethnic group in the voting age

22· ·population of the precinct, derived from the decennial

23· ·Census of the United States.· Dr. Handley ignores this

24· ·convention," close quote.· What do you mean by

25· ·"convention"?
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·1· · · ·A.· · Well, in this case, I think the vast

·2· ·majority of analyses of racially polarized voting or,

·3· ·rather, voter preferences by race, over the course of

·4· ·that literature, have relied on the decennial Census

·5· ·to provide information regarding the racial

·6· ·composition of the populations under examination.

·7· · · ·Q.· · So -- And, so, are you looking at court

·8· ·decisions, articles?· What are you referring to?  I

·9· ·don't know how -- where "convention" comes from.

10· · · ·A.· · "Convention" refers, of course, to typical

11· ·use.· My experience of the litigation in which I've

12· ·been a participant and I suppose litigation to which

13· ·I've been exposed -- I'm not sure I have been exposed

14· ·to any litigation that I wasn't a participant in -- in

15· ·that litigation, the decennial Census has always been

16· ·the choice.· I believe Dr. Handley used it herself in

17· ·Arkansas.

18· · · ·Q.· · Okay.· So, do you use ACS data in your work

19· ·or in your scholarship?· And by "ACS," I mean American

20· ·Community Survey.

21· · · ·MS. GABEL:· Objection.· Vague as to "scholarship".

22· · · ·A.· · I don't believe that I have had a project

23· ·yet in which that has been the appropriate data.  I

24· ·would have to look more carefully at my list of

25· ·working papers to be confident in that answer, but
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·1· ·that's my first guess.

·2

·3· ·BY MR. MELLETT:

·4· · · ·Q.· · Okay.· You don't believe you've used the

·5· ·ACS?

·6· · · ·A.· · I don't recall having done so.

·7· · · ·Q.· · Okay.· Do you know when the ACS first became

·8· ·available?

·9· · · ·A.· · After the 2000 Census.

10· · · ·Q.· · So, in terms of the five-year data that was

11· ·being used here, do you know when that first became

12· ·available?

13· · · ·A.· · Probably in the vicinity of the 2010 Census,

14· ·because the intent of the American Community Survey

15· ·was to replace the long form of the decennial Census

16· ·questionnaire for the purpose of obtaining that kind

17· ·of information on a more regular basis, recognizing

18· ·that giving up the long form in the Census meant that

19· ·at any particular moment, there would be fewer

20· ·observations and less precision.· So, I imagine that

21· ·the five-year survey -- the five-year compilation of

22· ·the ACS must have become available sometime around the

23· ·2010 Census.

24· · · ·Q.· · Okay.· So --

25· · · ·A.· · The first five-year panel became available
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·1· ·sometime around then.

·2· · · ·Q.· · So, if the 2006 to 2010 data came out at the

·3· ·end of 2011, beginning of 2012, would that sound about

·4· ·right to you?

·5· · · ·A.· · I would not be at all surprised if that was

·6· ·the actual history.

·7· · · ·Q.· · Okay.· So, the -- None of your three reports

·8· ·claim that the ACS data is unreliable; is that

·9· ·correct?

10· · · ·A.· · I'm sure I don't address that issue.

11· · · ·Q.· · Okay.

12· · · ·A.· · The issue would be, of course, that the ACS

13· ·is less comprehensive, and as a consequence, it's only

14· ·an estimate, not a count.· The ACS acknowledges that

15· ·by providing margins of error, whose purposes is to

16· ·precisely specify the degree of uncertainty available

17· ·in the ACS -- associated in the ACS with any of the

18· ·statistics there.· The advantage of the Census is it

19· ·is a count.· It's everybody.· The disadvantage is that

20· ·it is not as detailed as the ACS and is not a straight

21· ·one.· There's a balance to be struck there.

22· · · ·Q.· · Does Census data become stale?

23· · · ·A.· · Census data is always representative of the

24· ·period in which it was collected.

25· · · ·Q.· · So -- Well, are you aware whether or not
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·1· ·there has been growth in the black population in

·2· ·Eastpointe since the 2010 Census?

·3· · · ·A.· · Dr. Handley's report makes that assertion,

·4· ·and if her tabulations are to be trusted, she

·5· ·validates that assertion.· Of course, the volume of

·6· ·errors that I've discovered in her other tabulations

·7· ·makes any of her tabulations suspect.

·8· · · ·Q.· · Okay.· That wasn't my question, though.· My

·9· ·question had to do with the growth in the black

10· ·population in Eastpointe.· So, do I take it from that,

11· ·that you accept that there's been growth in the

12· ·population, or you just don't know?

13· · · ·A.· · When I initially read Dr. Handley's report,

14· ·I accepted her representation regarding the rapid

15· ·growth of the black population in the City of

16· ·Eastpointe.· At that point, I was not fully aware of

17· ·the degree of inaccuracy and mistake in her

18· ·manipulation of the various data sources that she had.

19· ·And, so, I accepted her representation critically.  I

20· ·have not actually re-visited that acceptance in light

21· ·of what I know about her multiple mistakes in the

22· ·manipulation.· If you're asking me to do that, I guess

23· ·I would say that I am still inclined to believe her

24· ·representation about the growth of the black

25· ·population because I feel like it would be less likely
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·1· ·that she would have miscalculated that than some of

·2· ·the other things that she's done incorrectly.

·3· · · ·Q.· · So -- And I think as we're talking about

·4· ·with the citizen voting age population, that you agree

·5· ·that it actually, in trying to figure out voter

·6· ·preferences here, would be helpful to eliminate

·7· ·non-citizens from the figures; correct?

·8· · · ·A.· · A scientific matter, the electoral

·9· ·preferences of non-citizens would probably be a

10· ·secondary interest in most inquiries.

11· · · ·Q.· · Okay.· So, in terms of where we are,

12· ·obviously, we're in 2018 now; right?

13· · · ·A.· · Yes.

14· · · ·Q.· · Okay.· And, so, if there has been that

15· ·change in the black population, would you agree that

16· ·the ACS would be a more reliable estimate just simply

17· ·on that basis?

18· · · ·A.· · The ACS would be a more reliable estimator

19· ·of the current racial composition of the population of

20· ·Eastpointe in the sense that it is more current.

21· ·That's a good thing.· At the same time, it's a sample

22· ·rather than a census.· And, so, if one were to rely on

23· ·it, one would certainly want to take cognizance of the

24· ·margins of error associated with those survey results,

25· ·and one would at the very least want to explore
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·1· ·whether or not one's results were sensitive to

·2· ·adopting ACS estimates at, for example, either end of

·3· ·the margins of error that the ACS reports.

·4· · · ·Q.· · Okay.· Professor Zax, I wanted to again look

·5· ·at Table 1 on page 4, the second election where it

·6· ·says "Estimated voter preferences," and in that second

·7· ·sentence -- Well, I'll read the whole thing under

·8· ·"Estimated voter preferences".· It says, "DeMonaco

·9· ·received the majority of votes from white voters and

10· ·won a seat.· Estimates of black voter preferences are

11· ·not available," close quote.· In fact, Dr. Handley did

12· ·have estimates of voter preferences; didn't she?

13· · · ·A.· · She did not have estimates of voter

14· ·preferences from ecological inference.

15· · · ·Q.· · Okay.· So, you would amend your report in

16· ·that way, to say for the one particular method, she

17· ·doesn't have it?· That would be a truer statement?

18· · · ·A.· · No.

19· · · ·Q.· · That wouldn't be truer?

20· · · ·A.· · No.· I have already stated that the

21· ·ecological regression results, regardless of what

22· ·status they may have in litigation, are scientifically

23· ·invalid.· They do not constitute scientifically valid

24· ·estimates of voter behavior.· So, their presence in

25· ·the document is of no scientific interest.
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·1· · · ·Q.· · So, are regression analyses accepted by the

·2· ·courts in Voting Rights Act litigation?

·3· · · ·MS. GABEL:· Objection.· Legal conclusion.

·4· · · ·A.· · It is true I believe that historically the

·5· ·Gingles case was decided on the basis of evidence that

·6· ·was presented in the form of bivariate ecological

·7· ·regression analysis.· I believe it is true that other

·8· ·courts have accepted it, as well.· That has no bearing

·9· ·on the scientific validity of the procedure.· If you

10· ·will read my 2005 article, you will see that I prove

11· ·that the ecological regression estimates are biased

12· ·with respect to true voting procedure, and they have

13· ·no known margins of error, which, as I'm sure you

14· ·know, is an essential component of scientific inquiry.

15· ·So, from a scientific point of view, they're of no

16· ·interest.

17

18· ·BY MR. MELLETT:

19· · · ·Q.· · But Goodman's regression is okay; is that

20· ·right?

21· · · ·A.· · In appropriate circumstances, Goodman's

22· ·regression can be useful, that's correct, can provide

23· ·unbiased estimators.

24· · · ·Q.· · So, the regression that you find not useful

25· ·is double regression; is that right?
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·1· · · ·A.· · That's correct.
·2· · · ·Q.· · Okay.· Do you know of any court that's
·3· ·accepted your theory?
·4· · · ·MS. GABEL:· Objection.· Legal conclusion.
·5· · · ·A.· · I'm not a legal scholar.· That would not
·6· ·ordinarily be an inquiry that I would make.· What I am
·7· ·fairly certain of is that no one has ever presented a
·8· ·valid objection to the proof that I provide in my 2005
·9· ·paper, and that would be a straightforward exercise.
10· ·The proof consists of mathematical statements.· The
11· ·mathematical statements are verifiable to the
12· ·universal logic of mathematics.· It's simple.· If the
13· ·thing on the left-hand side isn't equal to the thing
14· ·on the right-hand side, it's wrong.· No one has
15· ·identified any errors of that sort at any point in
16· ·that paper.· So, as far as I'm concerned, I think as
17· ·far as the scientific literature is concerned, that
18· ·result stands.
19
20· ·BY MR. MELLETT:
21· · · ·Q.· · So, I just want to also make sure that for
22· ·the record we have this.· It's correct, isn't it, that
23· ·the only place that you mention your critique of
24· ·regression is in Footnote number 2 on page 1?
25· · · ·A.· · I believe that's correct.
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·1· · · ·Q.· · All right.
·2· · · ·A.· · It's not the principle focus of this paper.
·3· ·On the contrary, it's a subsidiary interest at best.
·4· ·My intent here is to analyze the BISG methodology in
·5· ·concept and in Dr. Handley's applications.
·6· · · ·Q.· · So, as referenced by the footnote, your
·7· ·intent is not to re-visit whether or not regression
·8· ·analysis is appropriate or not; correct?
·9· · · ·A.· · That's correct.
10· · · ·Q.· · Okay.· So, let's turn to page 7 of your
11· ·report.· And the last full paragraph here is -- So, my
12· ·question is related to this paragraph.· I'm going to
13· ·go ahead and read this into the record.· Quote,
14· ·"Differential turnout by race/ethnicity is always a
15· ·concern in the analysis of voting patterns.
16· ·Ecological inference addresses this concern in a
17· ·statistically coherent and satisfactory manner, by
18· ·allowing turnout rates to vary by precinct and
19· ·race/ethnicity within precinct."· So, my question with
20· ·this is, can ecological inference address a situation
21· ·where the turnout rate of a racial group is inversely
22· ·related to its concentration within the precinct?
23· · · ·A.· · Technically, and that's the question of
24· ·aggregation bias.· The ability of -- Well, the
25· ·original -- I'm sorry.· Can you reread the question?
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·1

·2· · · ·(Court Reporter read back last question.)

·3

·4· · · ·A.· · As I said, that is the question of

·5· ·aggregation bias.· I suspect that Professor King

·6· ·addressed that in the book in which he presented

·7· ·ecological inference technique.· That book is 21 years

·8· ·old.· I read it thoroughly when it came out.· I have

·9· ·not returned to it.· So, my answer -- The answer that

10· ·I'm about to give we need to recognize may be

11· ·anticipated and answered more accurately in the book,

12· ·and I may have at one time known what that answer is.

13· ·Having forgotten it, my immediate sense is that there

14· ·is no reason why ecological inference wouldn't be

15· ·effective in that context and would, in fact, reveal

16· ·that pattern.· Ecological inference is a maximum

17· ·likelihood estimation technique using four jointly

18· ·distributed, normal random variables.· The maximum

19· ·life expectation and the functional form of

20· ·distribution does not impose any constraints on the

21· ·relationship between the proportion of the population

22· ·that is minority and the estimated turnout of that

23· ·minority.· And, therefore, my suspicion is that it is

24· ·perfectly capable of estimating that pattern should it

25· ·be present in the data.
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·1· ·BY MR. MELLETT:
·2· · · ·Q.· · Well, let's try and get at this at another
·3· ·way because I'm not sure that I get how you think it
·4· ·would estimate it.· So, let me give you the specifics
·5· ·of the situation, and you can treat it as hypothetical
·6· ·if you want, although you might recognize this
·7· ·situation here.· You've got a precinct.· We'll call it
·8· ·Precinct A.· Precinct A has a large number of white
·9· ·permanent absentee voters, but, otherwise, the
10· ·precinct is predominantly black in its character, so
11· ·that if you look at the percentages there are more
12· ·black voters overall than there are white voters.· How
13· ·does ecological inference deal with a situation where
14· ·there are these large numbers of white permanent
15· ·absentee voters, which for the example of this
16· ·hypothetical you should take as high turnout voters?
17· · · ·A.· · The ecological inference procedure would
18· ·not -- if applied to the entire precinct, would not
19· ·distinguish between absentee voters and voters who
20· ·appear in person at the polls.· It would simply take
21· ·the percentage of the electorate, however measured,
22· ·that are white and compare it to the percentage of
23· ·votes received by -- I'm sorry.· It would take the
24· ·percentage of the electorate that were white and
25· ·black, if that's the context we're talking about, and
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·1· ·compare it to the vote shares received in that

·2· ·precinct by the various candidates.· Again, it would

·3· ·not draw a distinction between absentee votes and

·4· ·votes in person.· It occurs to me -- And this is just

·5· ·an instinct, but, of course, this is the way research

·6· ·projects begin.· It occurs to me that it might be of

·7· ·interest to apply the ecological inference analysis

·8· ·separately to the pool of absentee votes and the pool

·9· ·of votes in person if it appeared as if there were

10· ·differences in the preferences of those who vote in

11· ·person and those who vote by absentee ballot, that

12· ·would be of interest, and perhaps that would lend

13· ·further clarity to the question at hand.

14· · · ·Q.· · And -- But you didn't do that here; did you?

15· · · ·A.· · No, I did not.· As I said, there was not

16· ·nearly enough time to do that when you think of the

17· ·volume of errors that I had to track down in

18· ·Dr. Handley's work.

19· · · ·Q.· · So, in none of your three reports, you don't

20· ·look at how permanent absentee voters voted and how

21· ·voters voting on election day voted; right?

22· · · ·A.· · No, I did not, and this demonstrates the

23· ·nature of scientific inquiry.· It hadn't occurred to

24· ·me until your question provoked it.· I appreciate the

25· ·opportunity to think about this matter further.
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·1· · · ·Q.· · Okay.· So, page -- Let's go turn to page 8,

·2· ·and this is the top paragraph, and it's a couple

·3· ·sentences down, it's in the middle of the paragraph,

·4· ·and it says, quote, "There appears to be no attempt in

·5· ·Dr. Handley's work or in the literature at large to

·6· ·compare the statistical properties of turnout

·7· ·estimates in the standard ecological inference to

·8· ·those obtained through BISG," close quote.· So, when

·9· ·you wrote that -- Have you read the article by Imai,

10· ·which is I-M-A-I, and Khanna, K-H-A-N-N-A, "Improving

11· ·Ecological Inference By Predicting Individual

12· ·Ethnicity From Voter Registration Records" in the

13· ·Journal of Political Analysis?

14· · · ·A.· · At the time that I wrote that statement, I

15· ·was not aware of the article that you reference.· So,

16· ·I had not read it.

17· · · ·Q.· · Okay.· Did -- And did you read that before

18· ·your rebuttal report on February 12th?

19· · · ·A.· · I have certainly read it since the drafting

20· ·of my first report.· If I refer to it in my rebuttal

21· ·report, then I certainly read it before then, as well.

22· · · ·Q.· · You did not refer to it in your

23· ·February 12th rebuttal report.

24· · · ·A.· · I have certainly read it since the

25· ·authorship of the first report.· When exactly I read
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·1· ·it, I do not recall.

·2· · · ·Q.· · Okay.· Let's mark as Exhibit No. 241 the

·3· ·article by Imai and Khanna "Improving Ecological

·4· ·Inference By Predicted Individual Ethnicity from Voter

·5· ·Registration Records".

·6

·7· · · ·(Plaintiff's Exhibit No. 241 is marked for

·8· ·identification.)

·9

10· ·BY MR. MELLETT:

11· · · ·Q.· · So, Professor Zax, I would like to refer

12· ·you -- it actually, in terms of validation of the

13· ·turnout estimates, begins at the page of 269 and goes

14· ·to 270, but particularly focused on Table 2, and Imai

15· ·and Khanna look at the turnout estimates based on

16· ·precinct level demographic data alone and compare it

17· ·to the accuracy of turnout based combined analysis of

18· ·surname and geography; correct?

19· · · ·A.· · No.

20· · · ·Q.· · What do they do?

21· · · ·A.· · In the third and fourth column of the table,

22· ·they are examining the bias -- what they claim to be

23· ·the bias in the root mean square error for King's

24· ·ecological inference.

25· · · ·Q.· · Uh-huh.
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·1· · · ·A.· · In the fourth and sixth columns, they are

·2· ·reporting the bias mean square error for a prediction

·3· ·of race and ethical identify based solely on surname.

·4· ·In the seventh and eighth columns, they are reporting

·5· ·the bias and the root mean square error for

·6· ·predictions based on name, residence location and

·7· ·party registration of voters.

·8· · · ·Q.· · So, in that comparison where they are

·9· ·looking at regression compared to EI, compared to a

10· ·name only prediction, compared to the Bayesian

11· ·prediction, would you agree that the surname and

12· ·geographic analysis is more accurate for black and

13· ·Hispanic voters?

14· · · ·A.· · First, as I just said, there is no surname

15· ·and geographic analysis.· There's a surname analysis,

16· ·and then there's surname geographic location and party

17· ·registration analysis.· There is nothing in this table

18· ·that corresponds to the BISG procedure as implemented

19· ·by Dr. Handley.

20· · · ·Q.· · Okay.

21· · · ·A.· · Second, this table ignores the fact that the

22· ·King's ecological inference estimates come with

23· ·standard errors, confidence interferes and margins of

24· ·errors.· My best guess as to what Imai and Khanna are

25· ·doing here is they are referring only to the point
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·1· ·estimates from ecological inference.· I can understand

·2· ·why they might have tactically chosen that because

·3· ·their procedures, using surname only or using surname,

·4· ·geographical location and party registration, those

·5· ·procedures do not yield standard errors, confidence

·6· ·intervals or margins of error.· Therefore, it's

·7· ·convenient for them in advocating for the procedure to

·8· ·ignore that's essential component of scientific

·9· ·measurement.

10· · · ·Q.· · And, so, to make it more accurate or

11· ·according to what you're saying, what would you have

12· ·done?

13· · · ·A.· · If it had been me, I would have explored the

14· ·question of bias and root mean square error in King's

15· ·EI more appropriately by accounting for the standard

16· ·errors that King's EI produces for its estimates, and

17· ·I would have acknowledged that that exploration was

18· ·not possible with my imputation methods in the fifth,

19· ·sixth, seventh and eighth columns because my

20· ·imputation methods are not capable at least at this

21· ·point in their development of generating standard

22· ·errors and margin of error.

23· · · ·Q.· · So, let me --

24· · · ·A.· · And if I were a referee, I would have

25· ·required that of the authors.
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·1· · · ·Q.· · Well, let me ask this question in terms of

·2· ·the standard error, is that if you assume that you've

·3· ·got a small standard error, then the point estimate is

·4· ·pretty accurate; right?

·5· · · ·A.· · I can't -- It is hard for me to imagine a

·6· ·circumstance in which it would be appropriate to make

·7· ·that assumption.· A well-defined procedure would

·8· ·actually calculate the standard error, and the

·9· ·assumption would be unnecessary.· It would certainly

10· ·always be to your advantage if you were allowed to

11· ·assume that your standard errors were small because

12· ·then you could assume that anything you did was

13· ·somehow meaningful.· That's not generally the way we

14· ·work.

15· · · ·Q.· · Okay.· But if we assume that, then the point

16· ·estimates would be fine; right?

17· · · ·A.· · I'm still stuck on the question of in what

18· ·circumstance it would ever be appropriate to make that

19· ·assumption.

20· · · ·Q.· · Well, let me give you this assumption

21· ·instead.· Let's assume that, in fact, that they looked

22· ·at the standard errors, the standard errors are small,

23· ·and, therefore, that the point estimates would be

24· ·good.· Then that analysis would be correct; right?

25· ·The point errors would be good if you have small
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·1· ·standard errors?

·2· · · ·A.· · If the standard errors are known to be

·3· ·small, then, yes, the reasonable range of variation

·4· ·around the point estimates would be small, as well,

·5· ·and one might be justified in saying that there was no

·6· ·particular purpose to be served by exploring that

·7· ·range of variation if it was known to be small.· My

·8· ·own reading of this article, I don't recall any

·9· ·statements regarding what the standard errors of the

10· ·King's EI estimate were.· I do not recall that the

11· ·authors of this article made that assertion regarding

12· ·those standard errors.

13· · · ·Q.· · Okay.

14· · · ·A.· · And had they made it, it would have been

15· ·natural for them to present the standard errors.

16· · · ·Q.· · Let's assume the opposite now.· Let's assume

17· ·you've got large standard errors.· So, what that means

18· ·that the point estimates, in fact, aren't valid at

19· ·all, and, in fact, your standard -- because you have

20· ·huge standard errors, the range in King's EI could be

21· ·not as we say up top -- I'm going to give an example

22· ·here where they say is a bias in King's EI -- is 16

23· ·percent for Latinos.· In fact, the large standard

24· ·error might be 30 percent; isn't that right?

25· · · ·A.· · It might be 30 percent, and it might be 0.
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·1· ·That's exactly right.· A large standard error would

·2· ·tell you that these estimates were imprecise and,

·3· ·therefore, not particularly useful.· The problem with

·4· ·the imputation that Imai and Khanna are advocating for

·5· ·is it has no standard errors.· So, you can't tell.

·6· ·You cant make the distinction between circumstances

·7· ·where the standard errors are small and the estimates

·8· ·are precise and circumstances where the standard

·9· ·errors are large and the estimates are not precise.

10· ·It's clear that what Imai and Khanna are doing is

11· ·estimating.· They're never claiming that they have

12· ·exactly the right answer.· On the contrary, the point

13· ·of this table is to demonstrate that in this

14· ·particular example, their errors seem to be small.

15· ·But you need standard errors in order to have any idea

16· ·as to whether or not the results in this particular

17· ·example are generalized.

18· · · ·Q.· · Right.· And my point to you -- and tell me

19· ·if I'm wrong -- is that the point estimate that they

20· ·have here, this 16 percentage point difference is best

21· ·case scenario for EI.· In worse case scenario, if far

22· ·worse, and, therefore, wouldn't the name only

23· ·prediction be far, far better to be used?

24· · · ·A.· · First, this is not the best case scenario.

25· ·The best case scenario would be at one end of the
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·1· ·confidence interval, in the same way you're defining

·2· ·the worse case scenario as being at the other end of

·3· ·the confidence interval.· So, this is not the best

·4· ·case.

·5· · · ·In this particular example, I agree that, assuming

·6· ·these calculations are trustworthy, in this particular

·7· ·example, the point estimate of the errors -- the point

·8· ·estimates are such that the errors appear to be

·9· ·smaller from the Imai and Khanna procedure.· Now, that

10· ·is in this particular example where the racial

11· ·identities are known and self reported, and in this

12· ·particular example, there are no margins of error,

13· ·which leave us at a loss when we ask the question as

14· ·to whether or not what we observe in this example

15· ·would carry over to any other example.

16· · · ·Q.· · Thank you.· One last question there.· Do you

17· ·have any reason to doubt that Imai and Khanna are

18· ·unreliable or did this incorrectly?

19· · · ·A.· · I know nothing about them.· So --

20· · · ·Q.· · Thank you.· Let me ask you about the missing

21· ·absentee ballots for the 2015 election.· You

22· ·understand that Dr. Handley used the absentee ballots

23· ·in the 2015 special election in developing her

24· ·original report; correct?

25· · · ·A.· · No.
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·1· · · ·Q.· · Okay.· Well, you understand that from her
·2· ·rebuttal report, in fact, that she had included that
·3· ·information; correct?
·4· · · ·A.· · She makes that claim.· However, the data
·5· ·that was disclosed to us include what appear to be
·6· ·BISG estimates of the probability that each voter has
·7· ·a particular racial/ethnic identity that are not
·8· ·reproducible from the population data included in that
·9· ·spreadsheet.· Those results are not replicable.· The
10· ·probabilities that she reports are clearly wrong in
11· ·about 1,500 -- well, they're, obviously, wrong in the
12· ·case of about 1,500 of the voters and not replicable
13· ·in the case of any of the voters.· So, the question of
14· ·what probabilities she actually used or whether she
15· ·used any at all is in my mind unreliable.
16· · · ·Q.· · So, where is that in your rebuttal report?
17· · · ·A.· · I don't think it is.
18· · · ·Q.· · Oh.· Where is that in any of your reports?
19· · · ·A.· · I don't think it's in any of the admitted
20· ·reports.
21· · · ·Q.· · Okay.· Now, the -- You had said earlier that
22· ·you were given access to Relativity database for
23· ·everything that Eastpointe had produced in this case;
24· ·isn't that right?
25· · · ·A.· · If I said it with that degree of
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·1· ·specificity, I may have overreached.· I was given

·2· ·access to I believe whatever was available on

·3· ·Relativity.· What is available on Relativity is many

·4· ·thousands of files.· In those files, I was able to

·5· ·find some of the files that were of interest to me --

·6· ·some of the information that was of interest to me for

·7· ·the purposes for which I was engaged.

·8· · · ·MS. GABEL:· Let me object.· You're asking for him

·9· ·to figure out what he was not provided, which is

10· ·speculative in nature.

11· · · ·MR. MELLETT:· That's not actually what I was going

12· ·to ask at all.

13· · · ·MS. GABEL:· Okay.

14

15· ·BY MR. MELLETT:

16· · · ·Q.· · So, what I am going to ask is that in regard

17· ·to the 2015 absentee special election data, obviously,

18· ·in your first report, you noted that it was missing;

19· ·correct?

20· · · ·A.· · Correct.

21· · · ·Q.· · Okay.· Did you then go into the database,

22· ·which you had access to, to look for that data?

23· · · ·A.· · When I was alerted to the fact that a new

24· ·spreadsheet for that election had been disclosed, I

25· ·acquired that spreadsheet, and it may have come to me
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·1· ·through Relativity, and it may have been delivered to

·2· ·me directly by the attorneys for the Defendant.  I

·3· ·don't recall.· But I did inquire what I understood to

·4· ·be the second iteration of disclosures for that

·5· ·election.

·6· · · ·Q.· · And let me go back and ask, when did you

·7· ·have access to the database Relativity?

·8· · · ·A.· · I'm guessing that went up sometime in

·9· ·November, but some of the information that went up in

10· ·Relativity came to me prior to the engagement with

11· ·Relativity, that is counsel for the Defendants

12· ·conveyed to me large files that contained many of the

13· ·files that later appear on Relativity.· In some cases,

14· ·I was able to unzip those files myself and access the

15· ·files within prior to the establishment of the

16· ·Relativity database.

17· · · ·Q.· · So, for the 2015 special election absentee

18· ·data, did you have that data before you did your

19· ·December 22nd report?

20· · · ·A.· · I don't recall.

21· · · ·MR. ALBRIGHT:· If we could go off the record.

22

23· · ·(A recess for lunch off the record at 12:35 p.m.)

24· · · · · · ·(Back on the record at 1:34 p.m.)

25
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·1· ·BY MR. MELLETT:

·2· · · ·Q.· · Professor Zax, let's go ahead and look again

·3· ·at your first report.· It's Exhibit No. 238.· And I

·4· ·want to look at page 9.· And are you there?

·5· · · ·A.· · Yes.

·6· · · ·Q.· · Okay.· And you noted that Dr. Handley's

·7· ·appendix that provides an example of BISG analysis

·8· ·that was conducted contained errors.· And, so, I guess

·9· ·the first question is, did you understand the points

10· ·of the appendix was to explain in general how the BISG

11· ·analysis was done?

12· · · ·A.· · Yes.

13· · · ·Q.· · Okay.· And you also understood that the data

14· ·that was contained in the appendix was not used as the

15· ·data in any of the ecological inference or ecological

16· ·regression conducted by Dr. Handley; is that right?

17· · · ·A.· · No.

18· · · ·Q.· · Okay.

19· · · ·A.· · At the time, in the appendix to her first

20· ·report, she does not explicitly state whether those

21· ·ten individuals were actual individuals drawn from her

22· ·data -- drawn from the Eastpointe list of voters or

23· ·whether they were from some other source or imaginary.

24· ·In her supplemental report, she states that those

25· ·individuals were drawn from her database of Eastpointe
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·1· ·voters.· She makes the claim that the errors in her

·2· ·example were not present in the database that she used

·3· ·for her BISG methodology.· However, that claim is

·4· ·unverifiable.

·5· · · ·First, there are a total of I think 37,325 voters

·6· ·in her BISG database.· She gives no indication as to

·7· ·which election she extracted the ten in the example

·8· ·from.· Moreover, she states in her supplemental report

·9· ·that she changed the names of some of the individuals

10· ·in the example.· So, there is no way to -- There is

11· ·formally no way to identify those whose names she

12· ·changed in her original database, and it is a huge

13· ·endeavor to find the others in the database,

14· ·especially because she didn't identify which ones she

15· ·changed the names for and which ones she didn't.

16· · · ·Finally, the database itself is littered with

17· ·literally thousands of errors.· So, the likelihood

18· ·that the ten that she chose are somehow not

19· ·erroneously -- erroneously represented in the

20· ·appendix, but not erroneously represented in the

21· ·actual database, that probability is small.

22· · · ·Q.· · Okay.· But my -- You answered my first

23· ·question, that you understood that this is an example

24· ·of how BISG analysis was done, and what I wanted to

25· ·know, because I don't think I got an answer to the
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·1· ·question of, did you understand that she wasn't using

·2· ·the appendix data in any of her EI or ER analysis?

·3· · · ·A.· · That's not true.· She states explicitly that

·4· ·the ten individuals that she represents in the

·5· ·appendix came from the 37,325, more or less,

·6· ·individuals that actually were present on the

·7· ·Eastpointe voter rolls and that she included in her

·8· ·BISG analysis.

·9· · · ·Q.· · But you understand from her rebuttal report,

10· ·correct, page 19 -- and if we need to introduce, I'm

11· ·happy to -- that she had changed the appendix, she was

12· ·protecting the identity of individuals, and none of

13· ·this was used in her EI or ER analysis; do you

14· ·understand that?

15· · · ·A.· · She makes the claim that the erron -- I'm

16· ·sorry.· To the extent that I understand her claim, it

17· ·is that the erroneous numbers in the appendix table do

18· ·not appear in the numbers that she actually used when

19· ·she did her BISG analysis.· As I say, that claim is

20· ·not credible.· The number of errors that are present

21· ·in her BISG database -- in her actual BISG database is

22· ·so enormous that the likelihood that the errors that

23· ·she produced in her appendix are not present in the

24· ·BISG database is small.· Moreover, she didn't provide

25· ·the information that would be necessary to verify her
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·1· ·claim that the erroneous numbers in the appendix do

·2· ·not appear in the BISG methodology.· The fact that she

·3· ·chose not to make identity -- not to make it possible

·4· ·to identify those records in the BISG database, again,

·5· ·suggests that she is not nearly as certain as she

·6· ·represents herself to be, that were we able to check

·7· ·those individuals in the BISG database, we would, in

·8· ·fact, find that their information was entered

·9· ·correctly.

10· · · ·Q.· · So, can you point me to your -- You have

11· ·asserted that there are thousands of errors in her

12· ·BISG analysis.· Can you point me to anywhere in your

13· ·first or second reports, to start out with, where you

14· ·conducted that analysis?

15· · · ·A.· · The first report identifies the number of

16· ·errors in Dr. Handley's methodology.

17· · · ·Q.· · Right.

18· · · ·A.· · It does not identify these particular

19· ·errors.

20· · · ·Q.· · Okay.· How about the second report?

21· · · ·A.· · The second report does not identify these

22· ·errors.

23· · · ·Q.· · Okay.· So, the data for --

24· · · ·A.· · However --

25· · · ·Q.· · I'm sorry.· You need to complete an answer?
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·1· · · ·A.· · Yes.

·2· · · ·Q.· · Okay.

·3· · · ·A.· · Neither of these reports identify these

·4· ·particular errors.· If you wish to show me the

·5· ·database, I can identify them for you readily.

·6· · · ·Q.· · Well, my question in that regard regarding

·7· ·the database is you had the database -- the BISG

·8· ·database for Dr. Handley's 2013, 2014, 2015 and 2016

·9· ·election contests prior to your December 22nd report;

10· ·isn't that right?

11· · · ·A.· · That's correct.

12· · · ·Q.· · So, you could have determined whether or not

13· ·there was any error associated with all those

14· ·elections in which Dr. Handley used BISG; correct?

15· · · ·A.· · In a world where there was an unlimited

16· ·amount of time, yes, I could have identified it

17· ·before, but you have to recognize that, first, that

18· ·database has over a million numbers in it.· It appears

19· ·as if the formulas that created any of those numbers

20· ·were deliberately purged from the file prior to

21· ·disclosure.· And there was a large volume of other

22· ·mistakes, inaccuracies, misconceptions in

23· ·Dr. Handley's work.· The time that I was able to spend

24· ·on my first and my second report far exceeded the time

25· ·that I would ever thought I would need to expend on
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·1· ·it, and, yes, that was not enough time to hunt down

·2· ·the errors that I later discovered.· I'm sure there

·3· ·are further errors that I have not yet discovered even

·4· ·at this point.

·5· · · ·Q.· · At this point, you're just assuming there

·6· ·are errors; right?

·7· · · ·A.· · Everywhere I look, there are errors.· The

·8· ·likelihood that I have found them all, when, in fact,

·9· ·not all of her numerical inputs have even been

10· ·disclosed, the likelihood that I have found them all

11· ·is quite small.· As you will recall, in her second

12· ·report, she asserts that there were none at all.· She

13· ·asserts it three times.· I have to say that helped

14· ·encourage me to look further in the data to see

15· ·whether or not those assertions could be validated,

16· ·and that was part of the impetus that ultimately led

17· ·to the discovery of thousand of errors to which I now

18· ·refer.

19· · · ·Q.· · The -- Let's turn to page 13 of your first

20· ·report.· It's the errors in compiling BISG results.

21· ·Now, you claim that black turnout rates are

22· ·inconsistent with the black turnout rates that appear

23· ·in the BISG results; correct?

24· · · ·A.· · I claim that what Dr. Handley referred to as

25· ·percent black voter turnout 2016 general election BISG
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·1· ·and what percent black voter turnout 2015 in general
·2· ·election BISG, I claim and demonstrate that what she
·3· ·refers to under those column headings is not turnout
·4· ·as commonly understood.
·5· · · ·Q.· · So, this is about nomenclature?
·6· · · ·A.· · Yes, Dr. Handley's misuse of the word
·7· ·"turnout".
·8· · · ·Q.· · So, in your view, that "turnout" couldn't
·9· ·refer to the total number of black voters -- or the
10· ·number of black voters divided by the total number of
11· ·voters?
12· · · ·A.· · In my view, the conventional meaning of the
13· ·"turnout" is the proportion of those who are eligible
14· ·to vote in a group that actually turn out to vote.
15· ·That is the conventional usage of the term.
16· · · ·Q.· · Okay.· But you understand that she is using
17· ·"turnout" in a different sense.· So, the fact is that
18· ·doesn't make her wrong; does it?
19· · · ·A.· · As far as the first document was concerned,
20· ·the best interpretation of the word "turnout" was
21· ·inconsistent with what she presented in the first
22· ·document.· Her supplemental report clarifies her use
23· ·of the terminology.· With that clarification, the
24· ·confusion arising out of her table from the first
25· ·report, that confusion has been alleviated.
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·1· · · ·Q.· · Okay.· So, when you say, again, that this is

·2· ·a convention, where does your understanding come from?

·3· · · ·A.· · There's long literature in political science

·4· ·regarding turnout issues.· The earliest reference for

·5· ·which I'm familiar or at least at one time was

·6· ·familiar was a landmark book entitled "Who Votes" by

·7· ·Wolfinger and Rosenstone.· That might have been a 1960

·8· ·publication.· I don't recall the date.· There is a

·9· ·2013 book whose author's name begins I think with the

10· ·letters M-E-H -- I don't remember the rest of the

11· ·reference -- which re-visits this question of "who

12· ·votes".· And my understanding is that in both of those

13· ·volumes, the word "turnout" is used as I would

14· ·ordinarily construe it and as I construed it in my

15· ·first report.· I am confident that the intervening

16· ·literature is fairly consistent.

17· · · ·Q.· · Okay.· Let's turn to page 15.· So, you

18· ·stated that Dr. Handley provides estimates of voting

19· ·behavior for only black and white voters, and there

20· ·you also assume that she ignores them.· I guess you

21· ·say -- It's in the middle of the page under that "A"

22· ·heading.· It's quote, "Presumably she ignores them,"

23· ·when you refer to the Hispanic and other groups.· Do

24· ·you see where that is?

25· · · ·A.· · Yes.
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·1· · · ·Q.· · Okay.· Why would you assume that?

·2· · · ·A.· · Well, there were substantial numbers of

·3· ·voters -- rather, of citizens of voting age who self

·4· ·identified as either Hispanic or neither whites, nor

·5· ·black, nor Hispanic in the Eastpointe data.· She never

·6· ·refers -- Dr. Handley never refers to them in her

·7· ·report.· So, it appears that she never estimated --

·8· ·never made any attempt to estimate their behavior.

·9· ·That leaves a couple of possible interpretations.· One

10· ·is that she estimated their behavior and didn't report

11· ·it, and the other is that she ignored them, dropped

12· ·them from the analysis.· My best professional judgment

13· ·was that had she analyzed them, she would have

14· ·mentioned it.· And, so, the best guess was that she

15· ·ignored them, but, as you can see, that was a

16· ·presumption.· If there was some other explanation for

17· ·their absence in her report, I was happy to receive

18· ·it, and I was surprised she didn't offer it originally

19· ·since it's such an obvious question.

20· · · ·Q.· · So, when you say that you thought that she

21· ·simply quote/unquote "dropped them," what do you mean

22· ·by "she dropped them"?

23· · · ·A.· · I think that I was deliberately vague there

24· ·because I -- The best guess was that she simply

25· ·ignored -- I'm sorry.· Let me start that sentence
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·1· ·again.· The individuals who self identified as

·2· ·Hispanic or as other than black, white or Hispanic

·3· ·would enter into the ecological inference analysis as

·4· ·part of the description of the racial composition of

·5· ·each precinct.· A simple way to avoid dealing with

·6· ·them would be to simply ignore their contribution to

·7· ·the racial composition -- racial and ethnic

·8· ·composition of each precinct.· So, I think in my mind

·9· ·that was the most likely strategy that she had chosen,

10· ·but, once again, her failure to explicitly describe

11· ·her strategy is confusing and shocking.

12· · · ·Q.· · So, we talked earlier about how you've done

13· ·racial bloc voting analysis a decade or so ago, and

14· ·when you ran it, you gave me examples of how you ran

15· ·black and non-black, how you ran American Indian and

16· ·non-American Indian.· So, is that appropriate to look

17· ·at black and non-black and Hispanic and non-Hispanic

18· ·and American Indian and non-American Indian?

19· · · ·A.· · My memory of those instances is, as I said,

20· ·not precise.· My impression is that in those

21· ·circumstances, the numbers of individuals who self

22· ·identified as members of the racial ethnic groups that

23· ·were not at issue was negligible, but I could be wrong

24· ·about that.· More generally, the case of two racial

25· ·groups and two candidates is known in the literature
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·1· ·as the two-by-two case.· That two-by-two case was

·2· ·solved admirably by Professor King in his 1997 book.

·3· ·The more general occasion, which there are more than

·4· ·two racial groups potentially and more than two

·5· ·candidates potentially, is referred to in the

·6· ·literature as the R-by-C case, and acceptable methods

·7· ·for dealing with the R-by-C case I believe were not

·8· ·available, oh, certainly not available in the 90's.  I

·9· ·believe that the literature began to make some

10· ·progress with analyzing those cases appropriately in

11· ·the first decade of this century, but those techniques

12· ·I think would not have been available -- had they been

13· ·appropriate, I don't think they were available at the

14· ·time as the -- as recently as the South Dakota case in

15· ·which I was involved.

16· · · ·Q.· · Okay.· Now, from Dr. Handley's rebuttal

17· ·report, do you understand that she had placed -- that

18· ·she had looked at black and non-black; and, so, she

19· ·had placed the other population in with the non-black

20· ·population?

21· · · ·A.· · No.

22· · · ·Q.· · You don't understand that?

23· · · ·A.· · No.

24· · · ·MR. MELLETT:· Okay.· And why don't we go ahead

25· ·and -- Why don't we mark as Exhibit No. 242
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·1· ·Dr. Handley's rebuttal report dated February 16th --

·2· · · ·MS. RICHARDSON:· This was actually previously

·3· ·marked as Plaintiff's Exhibit 229.

·4· · · ·MR. MELLETT:· Correction.· This was already

·5· ·previously marked.· And, so, if we could refer to this

·6· ·Exhibit as Plaintiff's Exhibit 229.

·7

·8· · · ·(Plaintiff's Exhibit No. 229 is marked for

·9· ·identification.)

10

11· ·BY MR. MELLETT:

12· · · ·Q.· · Okay.· Can we turn to page 20 of

13· ·Exhibit 229?

14· · · ·A.· · I'm sorry.· What page?

15· · · ·Q.· · 20.

16· · · ·A.· · Yes.

17· · · ·Q.· · It's the third paragraph.· It begins -- I'll

18· ·go ahead and read it.· It says, quote, "The estimates

19· ·for black and white voters using BISG data are not

20· ·produced in statistical procedures that," quote,

21· ·"ignore," close quote, "Hispanic or the other racial

22· ·groups, however, as Dr. Zax presumes (page 15).· When

23· ·estimates of the percentage of black voters is

24· ·calculated, this is with reference to all non-black

25· ·voters," and it proceeds from there.· So, the question
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·1· ·is, is that do you now understand what she did with

·2· ·the other voters?

·3· · · ·A.· · Yes.

·4· · · ·Q.· · Okay.

·5· · · ·A.· · It's still wrong.

·6· · · ·Q.· · Okay.· Why is it wrong?

·7· · · ·A.· · First, this was an obvious piece of

·8· ·information that should have been disclosed in the

·9· ·first report.· Not to have been explicit about how she

10· ·handled this is inconsistent with the standards of

11· ·scientific disclosure.

12· · · ·Second, what she did was, she adjusted in some

13· ·sense the denominator.· The ratio is the number of

14· ·voters, either white or black.· The denominator is

15· ·some larger aggregate.· I get that perhaps that

16· ·aggregate had been the sum of the black and white

17· ·voters.· Again, guessing because she didn't adequately

18· ·disclose this in her first report.· Instead, she says

19· ·that the denominator was the sum of all voters.

20· · · ·First, this is unverifiable because she never

21· ·disclosed these ratios at least in any of the hundreds

22· ·of disclosures that I examined.· So, her claim here

23· ·cannot be verified.

24· · · ·Second, it's just a scaling factor.· If she had

25· ·used the sum of the white and black voters as the
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·1· ·denominator rather than the number of all voters as

·2· ·the denominator, each ratio would have been slightly

·3· ·larger or perhaps noticeably larger, but for each

·4· ·ratio, the question "What's in the denominator?"

·5· ·simply changes the scaling factor.· I think if you

·6· ·worked through the math of ecological inference

·7· ·procedure, it's likely that that scaling factor would

·8· ·drop out.

·9· · · ·So, I am in no way convinced that her treatment of

10· ·it somehow was adequate for providing estimates that

11· ·the court could rely on as reliable and credible.

12· · · ·Q.· · Are you aware that Eastpointe has another

13· ·expert in this case, Dr. Alford?

14· · · ·A.· · I'm aware, yes.

15· · · ·Q.· · Okay.· Did you review Dr. Alford's report?

16· · · ·A.· · No.

17· · · ·Q.· · So, I guess the question I have for you is

18· ·that if Dr. Alford calculated this in the same way of

19· ·looking at black and non-black, you would say he did

20· ·it incorrectly, too?

21· · · ·A.· · I would say his results were if something's

22· ·comparable to Dr. Handley's because they performed it

23· ·in the same way, but my concerns about whether or not

24· ·that was the appropriate way to treat it would remain.

25· · · ·Q.· · So -- But, again, since you haven't read it,
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·1· ·I'll represent to you that he didn't do a multiple

·2· ·regression.· He didn't divide out Hispanics, didn't

·3· ·divide out others, that he simply did the analysis by

·4· ·using black and non-black.· Does that indicate to you

·5· ·that maybe there were concerns about that other

·6· ·population not being significant enough to get a

·7· ·reliable number?

·8· · · ·A.· · Well, I don't know what Dr. Alford looked at

·9· ·in Dr. Handley's work, but in Dr. Handley's BISG

10· ·estimates, understanding that they are ever ridden

11· ·and, therefore, unreliable, but to the extent that she

12· ·relied on them, those estimates demonstrate that at

13· ·least in two elections, the number of the white and

14· ·Hispanic voters -- I'm sorry -- the number of other

15· ·and Hispanic voters was equal to at least half of the

16· ·number of the black voters.· Now, that may or may not

17· ·be consequential, but the only way to know would be to

18· ·make the estimates with an explicit treatment of the

19· ·other and Hispanic voters so as to compare that to the

20· ·estimates that Dr. Handley actually presented and see

21· ·if her peculiar treatment of the other and Hispanic

22· ·voters was or was not substantively consequential.

23· · · ·Q.· · Did you do that?

24· · · ·A.· · I have not had the time to make it even

25· ·through a small portion of her limited and inadequate
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·1· ·disclosures.· So, no, I did not.· It would have been

·2· ·lovely if I had that opportunity, and if I had had

·3· ·longer, more distant deadlines or if Dr. Handley's

·4· ·disclosures had been less calculated to be obscured

·5· ·and difficult, it's possible I would have gotten

·6· ·there.

·7· · · ·Q.· · So, you attribute to Dr. Handley ill-motive,

·8· ·that you basically that she is disreputable in that

·9· ·sense?

10· · · ·A.· · No.· I am saying that the disclosures that

11· ·we received were incomplete and, despite repeated

12· ·requests, remain incomplete, and the disclosures that

13· ·we did receive, for example, the BISG spreadsheet, the

14· ·spreadsheet that contains the alleged BISG

15· ·calculations for the seven or eight elections, that

16· ·spreadsheet has over a million numbers in it.· The

17· ·spread of time between the date that it was created

18· ·and the last date in which it was changed is about a

19· ·week, and it is inconceivable that Dr. Handley or

20· ·anyone else entered all those numbers by hand.· So,

21· ·it's almost surely the case that that spreadsheet

22· ·formula that is linked the various columns and that

23· ·performed the BISG calculations, those formulas are

24· ·not present in the spreadsheet as it was disclosed.

25· ·My inference is that those formulas were probably
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·1· ·purged prior to disclosure, and the purpose of purging

·2· ·it, I guess you're free to speculate to that.· But

·3· ·certainly purging those formulas made it much more

·4· ·difficult to understand what was going on in that

·5· ·spreadsheet.

·6· · · ·Q.· · And where is this critique in any three of

·7· ·your reports?

·8· · · ·A.· · There is even more in my head than has been

·9· ·fitted into those three documents.

10· · · ·Q.· · That's not in any of your three reports; is

11· ·it?

12· · · ·A.· · Not yet, but I would be delighted to write

13· ·another report in which I make this explicit.

14· · · ·Q.· · I think the judge has been clear on that

15· ·point.· So, we'll move on.

16· · · ·A.· · Well, perhaps the judge didn't fully

17· ·understand the degree to which additional information

18· ·might be available and useful.

19· · · ·Q.· · The -- Let's look at your Table 6, page 16

20· ·of your report.· We're back to 238.

21· · · ·A.· · Yes.

22· · · ·Q.· · So, how -- So, in general -- Let's focus on

23· ·the 2016 general election BISG method.· Okay?

24· · · ·A.· · Yes.

25· · · ·Q.· · Do you see that?· All right.· So, the first
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·1· ·number on that is 11,431.· How did you come up with

·2· ·that number?

·3· · · ·A.· · That number is the sum of Dr. Handley's BISG

·4· ·estimates of the probability that each of the 15,850

·5· ·actual voters would self identify as white.

·6· · · ·Q.· · Okay.

·7· · · ·A.· · That is the standard method for estimating

·8· ·the numbers of individuals of particular type in a

·9· ·population based on the BISG methodology as

10· ·represented in the article by Elliott and subsequent

11· ·articles -- Elliott, et al. in 2009 and subsequent

12· ·articles.

13· · · ·Q.· · Okay.

14· · · ·A.· · And in Dr. Handley's report, for that

15· ·matter, the appendix to the first report.

16· · · ·Q.· · Okay.· And then, so -- Just to be clear, I

17· ·wanted to go through.· So, for the 3,393 number under

18· ·"black," what did you do to get that?

19· · · ·A.· · That, again, is the sum of the BISG

20· ·estimates of the probabilities that each of the 15,850

21· ·actual voters would self identify as black.

22· · · ·Q.· · Okay.· And then, likewise, under "Hispanic,"

23· ·it says "491".· Just to be clear, how did you come up

24· ·with that number?

25· · · ·A.· · 491 is the sum of the BISG estimated
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·1· ·probabilities provided by Dr. Handley of the
·2· ·probability that each of the 15,850 actual voters
·3· ·would self identify as Hispanic.
·4· · · ·Q.· · Okay.· And, so, you performed the same
·5· ·calculations in this table for the 2016 primary
·6· ·election, the 2015 general election, the 2014 general
·7· ·election and the 2013 general election; is that right?
·8· · · ·A.· · That's correct.
·9· · · ·Q.· · Okay.· So, let's look at Table 7, and here
10· ·you've got percentage of racial/ethnic groups, and,
11· ·again, I just want to be clear so that I understand.
12· ·Is the -- Under the 2016 -- Let's continue with 2016
13· ·general election BISG estimate.· Is the 72.1 percent
14· ·just simply 11,431 divided by 15,850?
15· · · ·A.· · Yes.
16· · · ·Q.· · Okay.· So, one of the things that you do is
17· ·that you look at Hispanic and other voters as percent
18· ·of black voters.· Did you look at Hispanic and other
19· ·voters as a percent of white voters?
20· · · ·A.· · It's not explicitly -- I'm sorry.· The table
21· ·does not have an explicit column in which that
22· ·calculation is made, but the comparison is apparent
23· ·there in Table 7, and it's a comparison of which I was
24· ·aware.
25· · · ·Q.· · Okay.· So, in -- So, given the numbers --
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·1· ·looking at that.· So, for example, if Dr. Handley, as

·2· ·she says, calculated black and non-black.· So,

·3· ·Hispanic and other would have gone into white.· Do you

·4· ·know then what the percentage of Hispanic and other

·5· ·voters are as a percent of white voters?

·6· · · ·A.· · Looking at the "white" column in Table 7 and

·7· ·the "other" column in Table 7, it looks like the

·8· ·"others" were typically around 4 percent of the white

·9· ·population, the white voter population.

10· · · ·Q.· · Okay.· And, so, if you're running an

11· ·analysis on this, how much effect would the "other"

12· ·have when you're calculating black and non-black?

13· · · ·A.· · The effect of adding the Hispanics and the

14· ·others on the calculation of the ratio of blacks or

15· ·whites to the total population, that effect would be

16· ·to increase the size of the denominator by about 5

17· ·percent.· That would not change much the percentage

18· ·associated with the whites.· It might have a larger

19· ·effect on the percentage with the blacks because that

20· ·percent is so much lower, but that's not really the

21· ·problem.

22· · · ·First, as I said, that's a scaling factor.  I

23· ·think it falls out of the ecological inference

24· ·calculation.

25· · · ·Second, the issue is not so much the population
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·1· ·characteristics.· It's that they cast votes.· So, if

·2· ·the number of votes cast by Hispanics and others was

·3· ·half the votes cast by the blacks, then your

·4· ·understanding of which votes were cast by blacks as

·5· ·opposed to the Hispanics and others, that

·6· ·understanding is not only not developed, but it could

·7· ·be substantive.· It's possible that many of the votes

·8· ·being attributed to black voters by Dr. Handley's

·9· ·ecological inference were really cast by those who

10· ·were Hispanics or others.· She doesn't seem to have

11· ·any way to address that.

12· · · ·Q.· · If she's specifically looking at black

13· ·voters so that she is running a regression, where you

14· ·have black and non-black, you're claiming that she

15· ·doesn't know the black voters?

16· · · ·A.· · No.· I'm claiming that she doesn't -- That

17· ·regression -- Excuse me.· That regression may have

18· ·black and non-black on the right-hand side, but on the

19· ·left-hand side, it has data regarding the casting of

20· ·votes for a particular candidate.· She is essentially

21· ·saying, "This candidate got a particular number or a

22· ·particular share of votes, and we're going to split

23· ·that share of number of votes between the blacks and

24· ·the whites."· Well, they weren't the only ones voting.

25· ·The Hispanics and the others were voting, as well, and
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·1· ·unless you know who they voted for, you don't have an

·2· ·adequate way of adjusting for that, at least not one

·3· ·that I can see from here, and the volume of votes cast

·4· ·by Hispanic and others was large enough that it

·5· ·compares impressively to the volume of votes cast by

·6· ·the blacks.· So, yes, a regression like that I think

·7· ·runs a substantial risk of misattributing votes cast

·8· ·by Hispanics and others to blacks and whites.

·9· · · ·Q.· · So, you don't understand that she's

10· ·isolating black voters here?

11· · · ·A.· · She's not.

12· · · ·Q.· · That isn't what she's done?

13· · · ·A.· · She is accounting in some way for the

14· ·Hispanic and other voters when she calculates the

15· ·proportion of the voters that are of each racial and

16· ·ethnic class, but she is not accounting for Hispanic

17· ·voters when she accounts for the other part of the

18· ·equation, which is the vote counts.· The votes by

19· ·Hispanics and others are still in there, and her

20· ·analysis is attributing them to blacks and whites.

21· · · ·Q.· · So, if -- So, we've got black and non-black,

22· ·and if Hispanic and other voters were more likely to

23· ·vote for black candidates, what would happen to the

24· ·percent of the white votes for candidates?

25· · · ·A.· · I'm sorry.· My intuition is not powerful
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·1· ·enough to provide you with a ready answer.· That feels

·2· ·to me like a complicated question that I would have to

·3· ·contemplate at greatly length before I could answer

·4· ·responsibly.

·5· · · ·Q.· · Well, let me be a little more concrete.· If

·6· ·you -- In a situation otherwise have got white voters

·7· ·that vote 90 percent of the time for a white

·8· ·candidate, and you've got Hispanic and other voters

·9· ·who are lumped in with that group, but they only vote

10· ·for the white candidate 50 percent of the time, what's

11· ·going to happen to that number that is attributed to

12· ·whites?· Is it going to be larger, meaning more

13· ·polarization, or less?

14· · · ·A.· · My instinct -- and it's just that -- is that

15· ·in that situation, the most likely risk is that you

16· ·would underestimate white support for that candidate.

17· · · ·Q.· · Thank you.· Let's turn to page 19, and this

18· ·is regarding low black turnout.· On pages 19 -- It's

19· ·actually to 19 to 21.· And, so, my first question is,

20· ·did you calculate the black turnout rate as a

21· ·proportion of the white turnout rate for Dr. Handley's

22· ·majority black illustrative district?

23· · · ·A.· · No.· Dr. Handley did not disclose the

24· ·precise geography of that district, and in principle,

25· ·it may have been possible based on her map to
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·1· ·reconstruct that geography, but it wasn't even clear

·2· ·that that geography was based on existing precincts.

·3· ·So, I certainly did not, and the information that I

·4· ·would have needed to do so was not presented in

·5· ·Dr. Handley's disclosures and would have been arduous

·6· ·to reconstruct.· It could have been, but not a

·7· ·direction I ended up going in.· Again, if you're

·8· ·prepared to give me more time, I'd be happy to.

·9· · · ·Q.· · Did you ask your attorney what her

10· ·illustrative district, whether or not it matched up

11· ·with the precinct?

12· · · ·A.· · I don't recall.

13· · · ·Q.· · Would it matter to you if it did?

14· · · ·A.· · I would have to think more about this to

15· ·work through exactly what would have been necessary to

16· ·make the calculation that you describe.· I can't

17· ·answer that spontaneously.· I would need to reflect on

18· ·that further.

19· · · ·Q.· · Do you know what a "reconstituted election

20· ·analysis" is?

21· · · ·A.· · Yes.

22· · · ·Q.· · What is it?

23· · · ·A.· · I believe a "reconstituted election

24· ·analysis" is one in which geographies that were not

25· ·grouped in the same electoral geography are -- but
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·1· ·which voted in the same contest are grouped together

·2· ·for the purpose of simulating how they as a group
·3· ·would have voted had they been in the same election

·4· ·geography.
·5· · · ·Q.· · Did you do any reconstituted election

·6· ·analysis for Dr. Handley's black district?
·7· · · ·A.· · No.

·8· · · ·Q.· · So, this section on "low black turnout," why
·9· ·is it relevant?

10· · · ·A.· · It is the only information I believe on the
11· ·record that speaks to the question as to what the

12· ·black turnout rate might be in Dr. Handley's
13· ·illustrative district and whether or not that turnout

14· ·rate would be high enough so as to provide the black
15· ·residents of that district with a reasonable

16· ·opportunity to elect candidates of their choice.

17· · · ·Q.· · But you've already admitted you didn't do
18· ·that; you didn't actually look at the black turnout

19· ·rate in her illustrative district; did you?
20· · · ·A.· · No, I did not.· I have calculated the black

21· ·turnout -- black and white turnout rates in Eastpointe
22· ·as a whole and used them as estimates for the black

23· ·turnout rate that might appear in her illustrative
24· ·district.· If the -- If that calculation -- If a

25· ·reconstituted election analysis for that district
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·1· ·would have been of interest, of course, it was within

·2· ·Dr. Handley's capacity, as much as mine, to do that

·3· ·calculation, and one might equally ask why she didn't

·4· ·provide the turnout numbers in the form in which you

·5· ·describe.

·6· · · ·Q.· · Well, I think that Dr. Handley answered that

·7· ·in her report where she said whether the district is

·8· ·effective or not isn't part of the Gingles

·9· ·precondition, and you said you believe it is; isn't

10· ·that right?

11· · · ·MS. GAVEL:· Objection.· Asks for a legal

12· ·conclusion.

13· · · ·A.· · I don't refer to Gingles in this section of

14· ·my report.

15

16· ·BY MR. MELLETT:

17· · · ·Q.· · No, you don't refer to Gingles.· And you're

18· ·right.· This is based on my discussion earlier where

19· ·you said there were two parts that you looked at in

20· ·terms of Gingles.· The first was dealing with the

21· ·geographic numbers, and the second was effectiveness.

22· ·So, that's where I got that from.· But you're right,

23· ·you didn't specifically do this.· But I guess then

24· ·what -- Are you instead suggesting that the court just

25· ·use this for remedy after we determine the liability
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·1· ·phase?

·2· · · ·A.· · I'm certainly not offering the court any

·3· ·legal advice.· I think I am making the statement of a

·4· ·social scientist, which is that, as a practical

·5· ·matter, this particular district, if constituted as

·6· ·Dr. Handley suggests, seems unlikely to consistently

·7· ·elect candidates of preference for the black voters.

·8· ·The legal significance, if any, of that prediction I

·9· ·leave to the court to decide.

10· · · ·Q.· · Okay.· Well, in other cases, you have, in

11· ·fact, urged the court to find that the plaintiff

12· ·failed to meet the first Gingles precondition because

13· ·minority voters would not be able to elect their

14· ·candidates of choice; isn't that right?

15· · · ·A.· · I certainly have no memory of having done

16· ·so.· That doesn't mean that I didn't.· It just means

17· ·that those cases were awhile ago, and I'm done a lot

18· ·of living since then, and I'm older.

19· · · ·MR. MELLETT:· Okay.· Why don't we go ahead and

20· ·we'll mark the opinion in the Euclid case.· What

21· ·number is that.

22· · · ·MS. RICHARDSON:· 243.

23· · · ·MR. MELLETT:· We'll mark it as 243.

24· · · · · · (A brief discussion off the record.)

25· · · ·(Plaintiff's Exhibit No. 242 is marked for
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·1· ·identification.

·2

·3· · · ·MS. GABEL:· I'm going to go ahead and object to

·4· ·this 242 being offered as it appears it's downloaded

·5· ·directly from Westlaw, and it's much more

·6· ·appropriately read by a lawyer.

·7· · · ·MR. MELLETT:· Okay.

·8

·9· ·BY MR. MELLETT:

10· · · ·Q.· · So, Professor Zax, do you have 242 in front

11· ·of you there?

12· · · ·A.· · Yes.

13· · · ·Q.· · Do you recall at the time after you were an

14· ·expert in that case whether or not you read the

15· ·opinion?

16· · · ·A.· · I did not.

17· · · ·Q.· · You did not read the opinion?

18· · · ·A.· · No.

19· · · ·Q.· · Okay.· The -- So, let me refer you to page 9

20· ·for the case cite since this is separate.· It actually

21· ·starts on page 594 of the U.S. versus City of Euclid

22· ·opinion.· So, the cite would be 580 F.Supp.2nd at 594,

23· ·but for our purposes here, I'm referring you to page

24· ·9.· Do you see -- And this is just after the two

25· ·footnotes in the middle there.· Do you see where it
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·1· ·says, "Euclid argues, however"?

·2· · · ·A.· · Yes.

·3· · · ·Q.· · Okay.· And in specific, it argues that it

·4· ·does not contain an effective majority voting

·5· ·population, and the quote here, it says, "In support

·6· ·of its argument, Euclid relies on Dr. Jeffrey Zax's

·7· ·"estimated actual voters" analysis in which Dr. Zax

·8· ·selected African-American turnout rates from at-large

·9· ·contests or from ward contests that were separate from

10· ·the two hypothetical districts," close quote.· Do you

11· ·see where it says that?

12· · · ·A.· · Yes.

13· · · ·Q.· · Okay.· So, the -- So, in -- At the bottom, I

14· ·want to refer you to the very last sentence that

15· ·starts with "While".· Do you see where that, "While

16· ·Dr. Zax's inquiry"?

17· · · ·A.· · Yes.

18· · · ·Q.· · Let me read that.· "While Dr. Zax's inquiry

19· ·into the effectiveness of districts may be an

20· ·appropriate consideration in the remedial phase of a

21· ·Section 2 trial, it has little relevance in the

22· ·context of the first Gingles precondition," close

23· ·quote.· The -- So, after this was done, do you recall

24· ·understanding that the court had not accepted your

25· ·effectiveness analysis?
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·1· · · ·A.· · No.· I also note that here my effectiveness

·2· ·analysis is supposes to -- an analysis apparently

·3· ·presented by Dr. Handley -- of reconstituted

·4· ·elections.· It does not seem as if she has provided

·5· ·that analysis here.

·6· · · ·Q.· · Well, no.· I guess I won't get into that

·7· ·part of the reading, but I will get -- I do want to

·8· ·point out at the end of -- it's just before footnote

·9· ·11, where it says, quote, "In short, Dr. Zax's

10· ·analysis presupposes a legal test -- i.e., an

11· ·effectiveness measure -- which no court has ever

12· ·employed, and this Court declines to adopt."· Do you

13· ·understand that effectiveness is not a part of the

14· ·first Gingles precondition?

15· · · ·MS. GABEL:· Objection.· Calls for legal

16· ·conclusion.

17· · · ·A.· · I recognize and acknowledge the passage that

18· ·you just quoted from the decision.· I understand that

19· ·to be the opinion of this particular court.· As I said

20· ·in our earlier discussion of the Gingles

21· ·preconditions, I don't represent myself as a lawyer or

22· ·as a legal scholar or a legal historian of any sort.

23· ·So, I don't intend to render an opinion as to what

24· ·would be legally relevant.· The question of whether or

25· ·not a district -- proposed district would be
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·1· ·practically effective is of interest to me as a social
·2· ·scientist and I think probably should be of interest

·3· ·at some level to the legal profession in the sense
·4· ·that if you institute a remedy, so to speak, that is

·5· ·ineffective, ultimately the intended beneficiaries of
·6· ·that remedy are going to be dissatisfied and are

·7· ·probably going to have to look for a different or
·8· ·enhanced remedy in order to find themselves satisfied

·9· ·with the experience of voting under these
10· ·circumstances.

11

12· ·BY MR. MELLETT:
13· · · ·Q.· · Did you ever go back and look to find out

14· ·whether black voters were, in fact, elected in Euclid
15· ·in the majority black district?

16· · · ·A.· · No.
17· · · ·Q.· · I meant by candidate.· Sorry.· Not black

18· ·voters.
19· · · ·A.· · I think I understood the question, and the

20· ·answer is, no.
21· · · ·Q.· · Okay.· Let's turn next to your section on --

22· ·Again, this is going back to Plaintiff's Exhibit 238,
23· ·"Internally inconsistent turnout estimates".· So, the

24· ·first question I have is, how do you calculate the
25· ·implied turnout?
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·1· · · ·A.· · For each candidate, you know the total

·2· ·number of votes that they received.· You know

·3· ·Dr. Handley's ecological inference estimate of the

·4· ·proportion of white votes that they received, and you

·5· ·know Dr. Handley's ecological inference estimate of

·6· ·the proportion of black votes that they received.· The

·7· ·proportion of white votes multiplied by the number of

·8· ·white voters give the instant number of white votes

·9· ·for the candidate.· The proportion of black votes cast

10· ·for the candidate multiplied by the number of black

11· ·voters gives the total number of black votes cast for

12· ·the candidate.· The sum of the white and black votes,

13· ·at least in the context where there are only white and

14· ·black voters, should add up to the total number of

15· ·votes for the candidate.· So, that formulation is a

16· ·single equation and two unknowns.· The knowns are the

17· ·total number of votes received by the candidate, the

18· ·proportion of white votes cast for that candidate and

19· ·the proportion of black votes cast for that candidate.

20· ·The unknowns are the number of white voters and the

21· ·number of black voters.

22· · · ·The same relationship holds for a second

23· ·candidate.· So, for a second candidate, again, you

24· ·have a single equation with three knowns:· the total

25· ·number of votes that that candidate received, the
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·1· ·proportion of white votes cast for that candidate and

·2· ·the proportion of black votes cast for the candidate.

·3· ·Those two last knowns coming from Dr. Handley's

·4· ·ecological inference estimates.· And, again, you have

·5· ·two unknowns:· the number of white voters and the

·6· ·number of black voters.· The two equations together

·7· ·for two candidates, therefore, are two equations and

·8· ·two unknowns.· The algebra that goes into solving

·9· ·equations for two unknowns is well understood and

10· ·generates the pair of values for the number of white

11· ·voters an the number of black voters that is required

12· ·in order for those two equations to be consistent with

13· ·each other.· I applied that algebra repeatedly,

14· ·iteratively to different pairs of candidates.

15· · · ·MS. GABEL:· Tim, we've been going about an hour

16· ·since lunch.· Would it be okay if we took a break?

17· · · ·MR. MELLETT:· Sure.

18

19· · · · (A brief recess off the record at 2:30 p.m.)

20· · · · · · · ·(Ms. Gabel exits deposition.)

21· · · · · · ·(Back on the record at 2:44 p.m.)

22

23· ·BY MR. MELLETT:

24· · · ·Q.· · Professor Zax, you had just explained to me

25· ·regarding in general how you calculate the implied
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·1· ·turnout.· You had referenced in there, you said sort

·2· ·of two it was I think well known equations.· What are

·3· ·the equations that you used?· I think you reference

·4· ·them in Footnote 5, but what are those equations?

·5· · · ·A.· · It would be simplest if I wrote them out for

·6· ·you.· Is that helpful?

·7· · · ·Q.· · Sure.· What we can do is get a blank piece

·8· ·of paper, and we will mark that as our next Exhibit,

·9· ·which I think is 243.

10

11· · · ·(Plaintiff's Exhibit No. 243 is marked for

12· ·identification.)

13

14· ·BY MR. MELLETT:

15· · · ·Q.· · So, we've got a blank piece of paper.· You

16· ·were going to go ahead and you were going to write out

17· ·the two equations that you used as you explained in

18· ·the formula.

19· · · ·A.· · So, votes for Candidate 1 equals black votes

20· ·for Candidate 1, plus white votes for Candidate 1.

21· · · ·Q.· · Okay.

22· · · ·A.· · That's where we start.· Now, the black votes

23· ·for Candidate 1 are the black share of votes for

24· ·Candidate 1 times the number of black voters, and the

25· ·white votes for Candidate 1 are the white share of
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·1· ·votes for Candidate 1 times the number of white

·2· ·voters.

·3· · · ·Q.· · Right.

·4· · · ·A.· · That's the first equation.· This is known

·5· ·from the vote tallies.· This is known from the

·6· ·ecological inference estimates, and this is known from

·7· ·the ecological inference estimates.· The number of

·8· ·black voters and the number of the white voters is

·9· ·what's unknown.· And let's represent this to be make

10· ·the notation a little simpler.· Let's represent that

11· ·as V1 for the first voter equals the black share of

12· ·votes.· Let's call that b1.· So, the black share of

13· ·votes for the first candidate, and capital "B" will

14· ·represent the number of black voters, and this is w1

15· ·times "W".· So, b1 is the black share of voters for

16· ·the Candidate 1.· w1 is the white share of votes for

17· ·the Candidate 1.· "B" is the number of black voters.

18· ·"W" is the number of white voters.

19· · · ·There's going to be analogous equation for

20· ·Candidate 2.· So, everyplace there's a "1" here, just

21· ·replace it with "2," and you've got the same

22· ·expression.

23· · · ·So, we have V2 equals b) times uppercase "B," plus

24· ·w2 sometimes uppercase "W".

25· · · ·The solution method is straightforward.· "B" and
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·1· ·"W" are the unknowns.· So, the solve the

·2· ·first equation for -- I'll do the second equation.· V2

·3· ·minus b2 times "B" equals w2 times "W".· Divide both

·4· ·sides by w2, and you get the number of white voters is

·5· ·equal to V2 minus b2 times "B" divided by w2.· So,

·6· ·this is all coming from the second equation.

·7· · · ·Then you replace this in the first equation.· So,

·8· ·V1 equals b1B plus w1 times what "W" is equal to here,

·9· ·V2 minus b2B over w2.· So, now you have "B" in two

10· ·different terms, and you can solve that out by

11· ·factoring -- You've got w1V2 over w2, plus b1B minus

12· ·w1b2 over w2 times "B".

13· · · ·So, once again, we can take this term and subtract

14· ·it from both sides, and here we can factor out on the

15· ·right-hand side the capital "B".· We get that, and,

16· ·therefore, the total number of black voters is going

17· ·to equal this divided by this.

18· · · ·So, this expression here gives you the total

19· ·number of black voters in terms of the votes -- This

20· ·expression here tells you how to calculate the total

21· ·number of black voters by knowing the number of votes

22· ·cast for the first candidate, the white share of votes

23· ·cast for the first candidate, the white share of votes

24· ·cast for the second candidate, and the number of votes

25· ·cast for the second candidate, that's this.
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·1· · · ·In addition, you need to know the share of black

·2· ·votes cast for the first candidate and the share of

·3· ·black votes cast for the second candidate.· So, all

·4· ·these are known.· The V1 and b2 come from the vote

·5· ·tallies.· V1 and b2, w1 and w2 come from the

·6· ·ecological inference estimates.· This combination of

·7· ·those six numbers gives you the number of black

·8· ·voters, and then you plug this back here, and that

·9· ·gives you the number of white voters.

10· · · ·Q.· · Okay.· So, this is sort of going to your

11· ·Table 9 where -- and this is on page 22 of your first

12· ·report -- where you're doing -- where you are

13· ·calculating the implied turnout for black and white.

14· ·And, so, just to make sure I got it, but I think I do,

15· ·so -- I am also referring to Exhibit 235,

16· ·Dr. Handley's report, because you would need

17· ·Dr. Handley's calculations in order to be able to do

18· ·the implied turnouts.· And, so, for that first one

19· ·where we're dealing with Williams, the -- So, we have

20· ·got in that table that's on page 24, Table 4a, and,

21· ·again, that's in Exhibit 235.· And, so, with that, in

22· ·order to be able to determine that number in this case

23· ·for Williams where we have black of 601, that when you

24· ·are making that calculation, what we are using here,

25· ·just so, again, that I make sure I understand, is that
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·1· ·are we using the estimation for the percent of black

·2· ·voters of Williams of 79.2?

·3· · · ·A.· · So, the first row of Table 9 compares the

·4· ·votes received by Williams and by Marion.· So, this

·5· ·calculation requires that two candidates be considered

·6· ·simultaneously.

·7· · · ·Q.· · Okay.

·8· · · ·A.· · So, with Williams and Marion and referring

·9· ·to the notations on Exhibit 243, b1 and b2 would be

10· ·.792 and .358.· w1 and w2 would be .201 and .542.· The

11· ·remaining numbers here, V1 and V2, those are the vote

12· ·counts, which are reported by the Secretary of the

13· ·City of Eastpointe or the official vote totals.

14· · · ·Q.· · So, you just took the official vote totals.

15· ·Did you take that from Dr. Handley, or is that

16· ·something you separately looked at?

17· · · ·A.· · I took that from the reports from the City

18· ·of Eastpointe.

19· · · ·Q.· · Okay.· So, the -- And, so, those reports

20· ·from the City of Eastpointe --

21· · · ·MR. MELLETT:· I guess I want to -- if I can make

22· ·sure -- Rich, can we check to make sure that we have

23· ·got those totals for the V1?

24· · · ·MR. ALBRIGHT:· Yes.

25· · · ·MR. MELLETT:· Okay.· Thanks.
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·1· ·BY MR. MELLETT:

·2· · · ·Q.· · So, I know we you had talked earlier about

·3· ·Hispanic and other voters.· How do you account for

·4· ·Hispanic and other voters here in this equation?

·5· · · ·A.· · The same way that Dr. Handley did.

·6· · · ·Q.· · Okay.· So, in that sense, the difference --

·7· ·So, what you have is that you are associating a

·8· ·certain percentage of the white vote as -- So, what

·9· ·we're -- The implied analysis that you're doing there

10· ·is -- I guess I'm not sure.· Because you had talked

11· ·before about dropping people out.· So, there's nobody

12· ·who gets dropped out in the sense of, we know what the

13· ·black share, we know what the white share is, and we

14· ·know what the total vote is, and, so, that's how it's

15· ·done; right?

16· · · ·A.· · Yes.· The sense in which I have treated the

17· ·Hispanic and other voters, in the same way that

18· ·Dr. Handley did, is that the votes cast by the

19· ·Hispanic and other voters are included in what I refer

20· ·to here as V1 and V2, the vote totals provided by

21· ·Eastpointe.· Dr. Handley retained those votes in her

22· ·analysis.· Similarly, I retain those votes in this

23· ·calculation.

24· · · ·Q.· · Okay.· And I guess the question is -- I know

25· ·that you had raised a question about that.· Does this
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·1· ·then raise a question about your turnout estimates or
·2· ·not really?

·3· · · ·A.· · It raises the same question that is raised
·4· ·of Dr. Handley's analyses, and I have addressed that

·5· ·question subsequently by going through each of these
·6· ·elections, taking Dr. Handley's counts of the number

·7· ·of Hispanic and other voters and examining every
·8· ·possible allocation of votes by the Hispanic and other

·9· ·voters, removing them from the vote totals and
10· ·recalculating the implied turnout rates.· There are,

11· ·for example --

12· · · ·Q.· · So, where did you do that?
13· · · ·A.· · That was -- I did that in the privacy of my

14· ·home office.· Is that the question?
15· · · ·Q.· · That is the question.· Because I was missing

16· ·the report in which that was in.· So, it wasn't done
17· ·in a report; is that right?

18· · · ·A.· · It was in the report.
19· · · ·Q.· · It was in your report?

20· · · ·A.· · Yes.
21· · · ·Q.· · So, which report is that in?

22· · · ·A.· · I believe it is in my third report.
23· · · ·Q.· · It's in your third report.· Okay.· But it's

24· ·in the third report that is not included as part of
25· ·pages 1 through 6?

Page 147
·1· · · ·A.· · Yes.

·2· · · ·Q.· · Got it.

·3· · · ·A.· · I'm sorry.· Did you interrupt me?· Was I in

·4· ·the middle of an answer.

·5· · · ·Q.· · Huh-huh.

·6· · · ·MR. ALBRIGHT:· I don't believe so.

·7

·8· ·BY MR. MELLETT:

·9· · · ·Q.· · I thought you were done.

10· · · ·A.· · Thank you.· Thank you.

11· · · ·Q.· · I was going to move on.· I guess you want me

12· ·to move on.· So -- So, I'm going to -- Now let's talk

13· ·about page 26 of your report.· And what you say -- And

14· ·this is up in the beginning part of the heading, this

15· ·is right under "Fundamental limitations of the BISG

16· ·technique," and you state that, "The BISG methodology

17· ·for imputing ratio/ethnic identity is relatively

18· ·novel," and you city the Elliott article from 2009.

19· ·What do you mean by "relatively novel"?

20· · · ·A.· · In practice for a relatively short period of

21· ·time and, more generally, not fully investigated so as

22· ·to understand its properties.

23· · · ·Q.· · So, the fact that this was done nine years

24· ·ago, it means it's still relatively novel?

25· · · ·A.· · The chronology is less important to me.
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·1· ·What matters is the extent to which it's been

·2· ·validated and the extent to which it can be understood

·3· ·to be a reliable and credible technique.

·4· · · ·Q.· · Okay.· Now, you said before you had not

·5· ·encountered BISG before Dr. Handley's report, but what

·6· ·I'm interested in is that before you wrote this, what

·7· ·did you read on BISG; what did you look at?

·8· · · ·A.· · I read Dr. Handley's report, and I read the

·9· ·2009 publication by Elliott, et al.· I was also aware

10· ·of the 2014 CFPB, that is Consumer Financial

11· ·Protection Board publication.· I may have been aware

12· ·of the 2016 article by Fremont, et al., but I did not

13· ·see reason to cite them in this particular document,

14· ·and, of course, I had read Dr. Handley's explanation.

15· · · ·Q.· · Right.· The Fremont piece, is that something

16· ·then you think that you had read at the time, or you

17· ·were just aware that it existed?

18· · · ·A.· · I'm pretty sure I knew that it existed.

19· ·There's a good chance that I had at least read it

20· ·once, but I don't remember precisely.

21· · · ·Q.· · Okay.· So, in your second report, you do

22· ·actually then cite Fremont.· So, it would it be more

23· ·likely that you read it before then if you cite it in

24· ·your second report?

25· · · ·A.· · I surely read it before my second report.
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·1· · · ·Q.· · Okay.

·2· · · ·A.· · In the second report, I felt that, however,

·3· ·the material there was relevant.· And, so, I cited it

·4· ·explicitly.

·5· · · ·Q.· · Okay.· The -- So, when you looked at

·6· ·Elliott, did you look -- You said you had read the

·7· ·Elliott piece.· So, when you looked at Elliott, did

·8· ·you look at how they validated the methodology in

·9· ·their use of nearly two million health enrollees?

10· · · ·A.· · Yes.

11· · · ·Q.· · And do you still have concerns about the

12· ·BISG method as used there?

13· · · ·A.· · Of course.· The Elliott demonstration is an

14· ·example.· Examples are interesting.· Examples are

15· ·provocative.· Newton's apple was an example.· Darwin's

16· ·finches were an example.· But what was important about

17· ·them was not the examples themselves, but that they

18· ·led to general principles.· Examples are not proof.

19· ·You have probably exceeded a speed limit at some point

20· ·in your life.· If you thought of examples as proof,

21· ·that experience would indicate that you were a

22· ·criminal.· That's probably the wrong inference, and

23· ·the reason is precisely because an example is not

24· ·sufficient to demonstrate a principle.· What Elliott,

25· ·et al. 2009 have is an example in which the BISG
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·1· ·procedure appeared to be relatively accurate.· That's

·2· ·all.· It's interesting.· It gives reason to explore

·3· ·the procedure further, but it is in no way a

·4· ·demonstration that the BISG procedure would be

·5· ·accurate, valid, reliable, credible in any and all

·6· ·applications.

·7· · · ·Q.· · But the fact that they used it and were

·8· ·looking and found it reliable for these two million,

·9· ·you're saying, "Yeah, that's one example, but the fact

10· ·that it was two million doesn't really weigh?"

11· · · ·A.· · I don't think it was two million.· I think

12· ·it was less.

13· · · ·Q.· · Well --

14· · · ·A.· · But, regardless, the advantage of a large

15· ·sample size means that, generally speaking, your

16· ·standard errors would be smaller, indicating that your

17· ·estimate is more precise.· This procedure has no

18· ·standard errors.· So, the advantage of the larger

19· ·sample in this example is substantially mitigated.· It

20· ·remained an example.

21· · · ·Q.· · Okay.· Well, maybe we'll talk more about

22· ·this when we get into the correlation coefficients in

23· ·your second report.· So, how about then another

24· ·example, which is the CFPB and the fact that they use

25· ·more than 190,000 mortgage applications in assessing
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·1· ·the reliability of the BISG methodology.· Does that

·2· ·have any impact on your thinking of whether BISG is

·3· ·valid as a methodology?

·4· · · ·A.· · It's a second example in a second dataset.

·5· ·The dataset itself is large, and, once again, that

·6· ·might suggest that estimates would be relatively

·7· ·precise, but, again, the BISG methodology has no

·8· ·practice of providing margins of error.· So, precision

·9· ·cannot be formally assessed.· So, we now have two

10· ·examples, and you can ask yourself, "Have you violated

11· ·the speeding limit twice in your life, and if you

12· ·have, does that make you a criminal?"· The answer is,

13· ·"Surely not."· And in this case, a second example is

14· ·constructive.· It's intriguing, but it, again, does

15· ·not rise to anything like the level of proof of

16· ·generality.

17· · · ·Q.· · Okay.· Why don't we mark as Plaintiff's

18· ·Exhibit 244 the article by Fremont, et al., "Indirect

19· ·Estimation Methods to Measure Disparities"?

20

21· · · ·(Plaintiff's Exhibit No. 244 is marked for

22· ·identification.)

23

24· ·BY MR. MELLETT:

25· · · ·Q.· · Okay.· What I have listed here or what we've

Page 152
·1· ·got is that titled "When Race/Ethnicity Data Are

·2· ·Lacking, Using Advanced Indirect Estimation Methods to

·3· ·Measure Disparity".· I'd like you to turn to page 2,

·4· ·and do you see under the heading of "Uses of

·5· ·Indirectly Estimated Race/Ethnicity"?

·6· · · ·A.· · Yes.

·7· · · ·Q.· · Okay.· And let me go ahead and read this.

·8· ·"A growing number" -- Quote, "A growing number of

·9· ·health care organizations have begun routinely using

10· ·methods like BISG to add or refine race/ethnicity

11· ·information in their data files.· The primary users

12· ·thus far have been large national and regional health

13· ·plans (e.g., Anthem, Cigna, Highmark, Kaiser) though

14· ·some public agencies, including the Center for

15· ·Medicare and Medicaid Services (CMS) and various

16· ·research organizations also use BISG."· So, my

17· ·question I guess now is, that when you have got a

18· ·number of significant and large health care companies,

19· ·when you've got public agencies that are using this,

20· ·does that now change your mind as to whether BISG is

21· ·reliable?

22· · · ·A.· · No.· The fact that a number of different

23· ·entities have found the procedure to be intriguing is

24· ·certainly of interest, certainly raises my interest,

25· ·but there's nothing in that statement to indicate that
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·1· ·any of these agencies or entities has addressed what I

·2· ·currently understand to be the four fundamental

·3· ·conceptual issues regarding BISG that are unresolved.

·4· ·Those issues are the absence of any margins of error,

·5· ·the uncertainty of its conversion properties, the

·6· ·uncertainty of its internal consistency and the lack

·7· ·of principle regarding the choice of geography.· Until

·8· ·those issues are addressed and resolved, it seems to

·9· ·me that it is not possible to accept the BISG

10· ·methodology as being scientifically generalizable.

11· · · ·Q.· · So, basically you're saying all these

12· ·agencies and companies didn't do their due diligence?

13· · · ·A.· · No, I'm not saying that.· I'm saying that

14· ·they do not appear to have resolved these fundamental

15· ·issues.· I have no idea what purpose -- to what

16· ·purpose they are putting the methodology, and,

17· ·therefore, I'm not in a position to offer any kind of

18· ·opinions as to whether the methodology is useful or

19· ·helpful for their intended purposes.

20· · · ·Q.· · So, Dr. Hersh in his report had mentioned

21· ·that the 2009 Elliott article describing BISG had

22· ·currently over 80 scholarly citations on Google

23· ·Scholar, indicating that many subsequent scholarly

24· ·articles have referenced this work.· Did you see that

25· ·in Dr. Hersh's report?
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·1· · · ·A.· · Should we enter that into evidence?

·2· · · ·Q.· · Sure.· We can go ahead and do that.· Why

·3· ·don't we mark that as 245?· And whenever you get that,

·4· ·let's -- I'll refer you to paragraph 17.· Thank you.

·5

·6· · · ·(Plaintiff's Exhibit No. 245 is marked for

·7· ·identification.)

·8

·9· · · ·A.· · Yes, I see that.

10

11· ·BY MR. MELLETT:

12· · · ·Q.· · Okay.· So, I guess my question then

13· ·regarding that is, the fact that it has been cited, is

14· ·that relevance to you, or it's irrelevant because

15· ·necessarily you haven't looked at what they said about

16· ·it?

17· · · ·A.· · First, I note that we -- or, rather,

18· ·Dr. Hersh identifies the article as being peered

19· ·reviewed.· It's worth noting the Fremont article we

20· ·looked at earlier, Exhibit 244, is not, near as I can

21· ·tell, peered reviewed.· With respect to this, it has

22· ·been cited over 80 times on Google Scholar.· I don't

23· ·know the nature of those sites.· They may be

24· ·approving.· They may be disapproving.· But the

25· ·fundamental question is not how many people have
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·1· ·chosen to adopt or not adopt the procedure.· The

·2· ·fundamental question is, "Does the procedure have the

·3· ·characteristics that identify a credible scientific

·4· ·procedure?" and that would include, "Does it have

·5· ·margins of error, has it resolved the question of

·6· ·internal consistency, does it converge, and does it

·7· ·have appropriate standards for the choice of

·8· ·geography?"· I suspect, although I agree that I don't

·9· ·know, that none of these equally scholarly citations

10· ·address or resolve any of those four issues.

11· · · ·Q.· · Okay.· So, it's simply noted that it's been

12· ·cited.· You did not after or before go and try and

13· ·check these citations out; right?

14· · · ·A.· · That's correct.

15· · · ·Q.· · Okay.· Let's stay with paragraph 17, where

16· ·Dr. Hersh has said that, "BISG has been validated by

17· ·health researchers," and this cites an additional

18· ·article.· I'm just going to spell it because I don't

19· ·know how to pronounce it.· It's spelled A-D-J-A-Y-E

20· ·hyphen G-B-E-W-O-N-Y-A, et al., and the article is

21· ·titled "Using the Bayesian Improved Surname Geocoding

22· ·Method (BISG) to Create a Working Classification of

23· ·Race and Ethnicity in a Diverse Managed Care

24· ·Population:· A Validation Study," in Health Services

25· ·Research in 2013.· So, my question there as referenced

Page 156
·1· ·is, did you take a look at that work and what was

·2· ·cited here by Dr. Hersh as evidence of validation?

·3· · · ·A.· · I did not take a look at that report.· From

·4· ·its title, I surmise that it was similar to the other

·5· ·documents that have been submitted in validation, that

·6· ·is that it took a population in which self-identified

·7· ·racial or ethnic identification was already known,

·8· ·made the BISG calculations, compared the BISG

·9· ·calculations to the self-reported identities and then

10· ·offered some indicia of accuracy with respect to BISG

11· ·estimates.· That exercise has taken place in other

12· ·articles, articles that I've referred to, and I find

13· ·that exercise to be of interest, but it does not speak

14· ·in any systematic way to the ability of the BISG

15· ·procedure to make accurate estimates in other data,

16· ·particularly data in which self-identified racial

17· ·identity is not available, and, therefore, these

18· ·so-called indicia of validation are not available.

19· · · ·Q.· · Okay.· And then I'm going to continue on

20· ·with that paragraph one more, because in case you have

21· ·read it, I do want certainly to -- we can talk about

22· ·it.· If you haven't, that's fine.· Just let me know.

23· ·This is Derose, et al., and the article is titled

24· ·"Race and Ethnicity Data Quality and Imputation Using

25· ·U.S. Census Data in an Integrated Health System:· The
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·1· ·Kaiser Permanente Southern California Experience".

·2· ·That's in the journal of Medical Care and Research and

·3· ·Review dated 2012.· Did you get a chance to look at

·4· ·that one?

·5· · · ·A.· · I did not.

·6· · · ·Q.· · Okay.· And, so, I'm not going to ask you

·7· ·about something that you haven't read.· I'm not going

·8· ·to introduce them because you haven't read them.· But,

·9· ·again, the fact that there are these additional pieces

10· ·out there doesn't indicate to you that necessarily

11· ·that the method has been validated; is that right?

12· · · ·A.· · First, this article, again, appears to be

13· ·another example.· So, the expectation is that it's

14· ·offering the same sorts of validations as the previous

15· ·articles.

16· · · ·Second, Professor Hersh is aware of some of my

17· ·conceptual concerns about the BISG procedure.· He does

18· ·not reference these articles as offering any response

19· ·to my conceptual concerns.

20· · · ·Therefore, my inference is that they do not

21· ·address my conceptual concerns, and those concerns

22· ·remain unanswered.

23· · · ·Q.· · Does it matter to your opinion regarding the

24· ·validity of BISG whether the imputing racial/ethnic

25· ·identity from surname and geography has been accepted

Page 158
·1· ·by the courts?

·2· · · ·A.· · That speaks to the judgment of judges as to

·3· ·whether or not it was of interest to them.· That does

·4· ·not bear on -- near as I can tell, on any of the

·5· ·fundamental conceptual concerns I have regarding the

·6· ·method.· So, this repeated claim that other people

·7· ·have chosen to use it or to find interest in it --

·8· ·We're going around in circles here -- I have

·9· ·fundamental conceptual concerns.· None of the

10· ·documents to which you refer appear to make any

11· ·attempt to address those conceptual concerns.· Until

12· ·they do, my concerns remain.· The fact that others

13· ·have chose to adopt this procedure without reflecting

14· ·on those conceptual concerns to me demonstrates

15· ·precisely that the understanding -- the scientific

16· ·understanding of this procedure is currently at a

17· ·preliminary stage, and that we are not in a position

18· ·to make general claims about its credibility,

19· ·reliability or trustworthiness.

20· · · ·Q.· · So, have you reviewed the decision in Veasey

21· ·versus Perry, which is a voter identification case in

22· ·Texas, to see what was done there in imputing racial

23· ·and ethnic identity?

24· · · ·MR. ALBRIGHT:· Objection as to form.· You can go

25· ·ahead and answer.
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·1· · · ·A.· · No.

·2

·3· ·BY MR. MELLETT:

·4· · · ·Q.· · And then, so, likewise, you would not be

·5· ·familiar with the fact that the method for doing so,

·6· ·making that determination about race and ethnicity by

·7· ·voters was accepted by the court there?

·8· · · ·MR. ALBRIGHT:· Same objection.

·9· · · ·A.· · First, I wouldn't know.· Second, it wouldn't

10· ·be of much interest, unless there was some indication

11· ·in the decision that the presentation of the method

12· ·had addressed the questions of margin of error,

13· ·convergence, internal consistency and appropriate

14· ·geography.

15

16· ·BY MR. MELLETT:

17· · · ·Q.· · Okay.· And if it did, then that would be

18· ·relevant to you; right?

19· · · ·A.· · Yes.

20· · · ·Q.· · Okay.· And, likewise, are you familiar with

21· ·the voter ID case in Wisconsin -- One Wisconsin

22· ·Institute versus Nichol, and the court's acceptance of

23· ·the method there of the imputation of racial and

24· ·ethnic identity?

25· · · ·MR. ALBRIGHT:· Objection as to form.
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·1· · · ·A.· · No, I have no knowledge of that.

·2

·3· ·BY MR. MELLETT:

·4· · · ·Q.· · Okay.· Also, I guess I want to bring in the

·5· ·reference to the use of BISG by the Consumer Financial

·6· ·Protection Bureau as used in court cases.· For

·7· ·example, it being accepted in the U.S. District for

·8· ·the Eastern District of Michigan, where we happen to

·9· ·be in this case.· Does that matter to you whether BISG

10· ·has been accepted?

11· · · ·MR. ALBRIGHT:· Form.

12· · · ·A.· · I'm trying to understand why these questions

13· ·are relevant.· Science is not a democracy.· The number

14· ·of votes for any particular procedure is really not

15· ·relevant.· There are well-defined scientific standards

16· ·by which procedures' validity is to be evaluated.

17· ·I've articulated several of them in the context of the

18· ·BISG methodology.· If any of these sources, documents,

19· ·decisions to which you refer have interesting things

20· ·to say about these fundamental scientific principles,

21· ·then they're of great interest to me.· If they don't,

22· ·then they don't contribute to the discussion, at least

23· ·not as far as I'm concerned from the perspective of my

24· ·expertise as a social scientist.

25
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·1· ·BY MR. MELLETT:

·2· · · ·Q.· · Fair enough.

·3· · · ·A.· · And Professor Hersh has failed to address

·4· ·them, as well, in his report.

·5· · · ·Q.· · Okay.· Well, I didn't ask that, but thank

·6· ·you for volunteering.· So, let's now go to -- still on

·7· ·page 26.· We're back -- sorry -- to your Exhibit 238,

·8· ·"Convergence of BISG count estimate".· So, we talked

·9· ·about how you did the first round of BISG estimates in

10· ·Table 6.· And, so, that first line is simply taken

11· ·from Table 6; correct?

12· · · ·MR. ALBRIGHT:· I'm sorry.· On what page?

13· · · ·MR. MELLETT:· I'm sorry.· Page 27, Table 13.

14· · · ·MR. ALBRIGHT:· Thank you.

15· · · ·A.· · That's correct.

16

17· ·BY MR. MELLETT:

18· · · ·Q.· · Okay.· So, the second round of BISG

19· ·estimates, what did you do to get that second round of

20· ·estimates?

21· · · ·A.· · The belief has to be that the BISG procedure

22· ·yields better estimates of the probabilities of any

23· ·racial or ethnic identification if the inputs into the

24· ·BISG procedure are more accurate.· Those inputs are of

25· ·two forms.· One is a list matching racial and ethnic
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·1· ·identity probabilities to surnames, and the other is

·2· ·matching racial and ethnic identity to geographies.

·3· · · ·The first row in Table 13 derives from

·4· ·Dr. Handley's spreadsheet for the 2015 general

·5· ·election.· Incorporating all the errors in that

·6· ·spreadsheet, this first row takes the ACS 2011 to 2015

·7· ·estimates of the racial composition of the precincts

·8· ·in Eastpointe, combines them with the 2000 Census

·9· ·surname census list and generates probabilities for

10· ·each voter of identities as white, black, Hispanic or

11· ·other.· The first row is the compilation, as we

12· ·discussed, of those probabilities for all of

13· ·Eastpointe.

14· · · ·Dr. Handley's representation is that this is a

15· ·more accurate -- that the BISG count of the numbers of

16· ·blacks, whites, Hispanics and others is more accurate

17· ·for her purpose than the ACS is.· As a consequence, I

18· ·have taken that assertion, I've gone back to

19· ·Dr. Handley's estimates, and instead of summing them

20· ·for the entire City of Eastpointe, as you see in the

21· ·first row of Table 13, I summed them separately for

22· ·each of the 12 precincts in Eastpointe.· So, I

23· ·constructed Dr. Handley's estimates of the number --

24· ·Dr. Handley's BISG estimates of the numbers of blacks,

25· ·whites, Hispanics and others in each of the precincts.

Page 163
·1· ·Presumably, these are numbers that Dr. Handley herself

·2· ·constructed and used for her ecological inference

·3· ·analysis.· However, my review of your Plaintiff's

·4· ·disclosures is that she never disclosed those sums.

·5· ·Therefore, I reconstructed them.· Taking them as a

·6· ·better indication than the 2011-2015 ACS of the racial

·7· ·composition of the relevant populations, I used those

·8· ·BISG estimates as inputs into the BISG procedure to be

·9· ·combined with the surname lists that Dr. Handley

10· ·adopted to generate a second and improved round of

11· ·BISG estimates of the total number of the voters in

12· ·each racial and ethnic group.· That's what you see in

13· ·the second line of Table 13.

14· · · ·Q.· · So, when you say you "reconstructed" this,

15· ·what did you do to reconstruct this?

16· · · ·A.· · I believe we are referring to the precinct

17· ·level estimates based on the BISG procedure of ethnic

18· ·and racial composition.

19· · · ·Q.· · We are.

20· · · ·A.· · I copied Dr. Handley's BISG worksheet for

21· ·this particular election, I sorted the voters by

22· ·precinct, I inserted additional lines in the worksheet

23· ·between each precinct, and in those lines, I summed

24· ·the probabilities -- the BISG estimates of the

25· ·probabilities of white, black, Hispanic or other
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·1· ·identity within the precinct.

·2· · · ·Q.· · So, you simply took the numbers for each

·3· ·precinct, and then you summed them up as opposed to

·4· ·using them for the city as a whole; the first estimate

·5· ·being for the election for the city as a whole; the

·6· ·second estimate being precinct by precinct?

·7· · · ·A.· · I'm sorry.· I think my last answer was

·8· ·incorrect.· And I appreciate the subsequent question

·9· ·for helping me clarifying my memory.· I believe that

10· ·what I did is in lines with your suggestion.  I

11· ·believe that what I did was to use the population

12· ·percentages from the first column -- first row of

13· ·Table 13 in place of the population percentages from

14· ·the 2011-2015 American Community Survey for all of

15· ·Eastpointe as the denominator.· No.· I'm sorry.  I

16· ·don't think that's correct either.· I'm sorry.  I

17· ·would have to refer to the spreadsheet to remind

18· ·myself how I did this calculation.

19· · · ·MR. ALBRIGHT:· Do you remember what question you

20· ·were responding to?

21

22· ·BY MR. MELLETT:

23· · · ·Q.· · Well, in general, what I was trying to

24· ·figure out is how the second round of estimates were

25· ·done.· And, so, the -- You know, based on the
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·1· ·information in the report, it does appear to me that

·2· ·you are using -- you know, when you say the second

·3· ·round of BISG estimates are similar, and it begins

·4· ·with the first round of BISG estimates, rather than

·5· ·the ACS CVAP estimates, that's what this says?

·6· · · ·A.· · Yes.· I'm sure that's accurate, but I see

·7· ·that it is not thorough.

·8· · · ·Q.· · Well, you have me confused.· I'll give you

·9· ·that.

10· · · ·A.· · The BISG procedure estimates the probability

11· ·that an individual voter would be white, black,

12· ·Hispanic or other.· Those probabilities can be summed

13· ·over all individuals in a block group to get a BISG

14· ·estimate of the numbers of blacks, Hispanics, whites

15· ·and others who live in a block group, it can be summed

16· ·over all the voters in a precinct to create the same

17· ·for the precinct, and it can be summed over all the

18· ·voters in the city to create the same proportions for

19· ·the city.· What we see here in this table is for the

20· ·city.· What I suspect I did was that I also aggregated

21· ·it at the block group level and then used the ratio of

22· ·the block group totals to the city totals to calculate

23· ·the probability that an Eastpointe residence of a

24· ·particular race resided in a particular block group,

25· ·and that possibility is one of the two inputs into the
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·1· ·BISG calculation.

·2· · · ·Q.· · But wouldn't that double weight surname?

·3· · · ·A.· · Professor Hersh makes that assertion.· That

·4· ·assertion is meaningless.· There is no standard in the

·5· ·BISG methodology for measuring the contribution of

·6· ·geography as opposed to surname, and there's no

·7· ·standard in the BISG methodology for what relative

·8· ·weighting they should have, and I don't see any way of

·9· ·actually making this question of relative contribution

10· ·meaningful.

11· · · ·The basic point is the following:· If you believe

12· ·the BISG procedure gives you a better estimate of the

13· ·population proportions and if the population

14· ·proportions are an essential ingredient in the BISG

15· ·procedure, then using better population ought to give

16· ·you better BISG results.· And, so, if the BISG is

17· ·better than the ACS, selecting the BISG into the BISG

18· ·to see what you get is a natural thing to do.· And,

19· ·moreover, if the procedure is well defined, that

20· ·process of iterating on the BISG estimates should

21· ·ultimately converge on some estimates that yield

22· ·themselves when plugged back into the procedure.· If

23· ·it doesn't, there's no way of knowing which round of

24· ·these -- which iteration of the BISG procedure is the

25· ·most accurate.
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·1· · · ·Q.· · So, I realize there's a lot of stuff you

·2· ·haven't read, but you have read some of the stuff.

·3· ·Have you ever observed BISG being used in this

·4· ·fashion?

·5· · · ·A.· · That is such an important point.· Professor

·6· ·Hersh attests that it never has, and he attests in

·7· ·such a way as to suggest that he thinks the absence of

·8· ·this practice that I've suggested is somehow

·9· ·meaningful.· I'm quite certain that in 2008, when

10· ·someone was presented with this first attempt at the

11· ·BISG procedure, someone there said, "It's never been

12· ·done like this."· It seems as if that objective was

13· ·not meaningful to Professor Hersh.· It's not

14· ·meaningful now.· The fact that no one has examined

15· ·this is precisely confirmation that this procedure and

16· ·its properties have not thoroughly explored, and until

17· ·someone does, the procedure has to be viewed as a

18· ·preliminary suggestion rather than an acceptable and

19· ·established procedure.

20· · · ·Q.· · So, all these companies and agencies,

21· ·they're just out on a limb; right?

22· · · ·A.· · To some degree, yes, they are.

23· · · ·MR. ALBRIGHT:· Object as to form.

24· · · ·A.· · I'm sorry.· I apologize.

25· · · ·MR. ALBRIGHT:· I was just objecting as to form.
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·1· ·You can go ahead and answer.

·2· · · ·A.· · To the extent that these entities are

·3· ·comparing BISG estimates to known racial and ethnic

·4· ·identities, the measures of accuracy that they provide

·5· ·are of some interest, but, as I said, science is not a

·6· ·democracy.· While there may be 80 citations to this

·7· ·paper and many of them may have been favorable, there

·8· ·are many thousands of articles that do not cite this

·9· ·table and many thousands of entities that do not use

10· ·this procedure.· If it appears to be satisfactory to

11· ·the entities who employ it, I'm happy for them.· That

12· ·does not, however, constitute a valid, conceptual

13· ·response to the concern that I have just expressed

14· ·about the convergence of the estimates.

15

16· ·BY MR. MELLETT:

17· · · ·Q.· · Thank you.· On page 28, you look at

18· ·correlation coefficients.· What is the importance of a

19· ·correlation coefficient?

20· · · ·A.· · Correlation coefficient is a standardization

21· ·of the covariance.· The covariance is the fundamental

22· ·concept in statistics.· The covariance is the

23· ·foundation for everything we know about how two

24· ·variables are related to each other.· The correlation

25· ·expresses the covariance in a standardized form so
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·1· ·that it can be compared across examples.
·2· · · ·Q.· · Does sample size matter when looking at
·3· ·covariance?
·4· · · ·A.· · I'm responding intuitively now, but my sense
·5· ·is that the expected value of any covariance
·6· ·calculation, of course, is independent of the sample
·7· ·size, but the covariant calculation within a sample
·8· ·would itself be a statistic.· The accuracy of that
·9· ·statistic would probably depend on the size of the
10· ·sample and would presumably improve with larger
11· ·samples.
12· · · ·Q.· · So, it would be fair to say that your
13· ·correlation coefficient would be stronger if your
14· ·sample size was a million rather than ten; right?
15· · · ·A.· · It's fair to say that your correlation would
16· ·be more reliable if the sample size was a million
17· ·rather than ten.
18· · · ·Q.· · All right.· I think we will look more at the
19· ·correlation coefficient in the second report because
20· ·you look at it more in depth in that report, but I did
21· ·want to close on this.· Your first report doesn't
22· ·otherwise address the other ways in which BISG has
23· ·been validated, besides correlation coefficients;
24· ·correct?
25· · · ·A.· · I believe that's correct.
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·1· · · ·MR. MELLETT:· Okay.· We can go ahead and take a

·2· ·break right now.· Let's go off the record.

·3

·4· · · · (A brief recess off the record at 3:40 p.m.)

·5· · · · · · ·(Back on the record at 3:50 p.m.)

·6

·7· ·BY MR. MELLETT:

·8· · · ·Q.· · Professor Zax, I did want to -- before we go

·9· ·on to your second report, I did want to kind of wrap

10· ·up here, because I want to make sure that I know --

11· ·when you were referencing your critique, that I know

12· ·what it applies to in your report.· So, you mentioned

13· ·more than once the sort of four pillars that you have

14· ·where you've got problems with BISG analysis, and

15· ·you've got -- the first one you mentioned is margin of

16· ·error.· And, so, with that first one, what I want to

17· ·make sure is, what are you referring to in your

18· ·report?· When you say "margin of error," what does

19· ·that mean?

20· · · ·A.· · In general, "margins of error" are intended

21· ·to provide some sense as to the range of possibility

22· ·associated with any particular estimate.· An estimate

23· ·is by definition not exactly correct.· And, so, a

24· ·well-formulated estimate will come with a measure of

25· ·what reasonable alternative values might be.· In
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·1· ·formal terms, these measures usually begin with a

·2· ·standard error and are often presented in the form of

·3· ·conference intervals.· I do mention this issue briefly

·4· ·somewhere in my first report.· I don't recall where.

·5· · · ·Q.· · Yeah.· I guess that was the question.· Do

·6· ·you remember where that's referenced?· Because I was

·7· ·having trouble finding it.

·8· · · ·A.· · And the answer to that is, I don't think so.

·9· ·I'm not sure where it is.· It we had an electronic

10· ·copy, we could search for it, and I believe we would

11· ·find it pretty quickly, but I'm having --

12· · · ·Q.· · Well, I am, in fact -- We'll go on to the

13· ·next one, because I am, in fact, having Jasmyn here,

14· ·she is looking electronically to see where we can find

15· ·margins of error, and then I'll ask you about that.

16· · · ·A.· · Excellent.

17· · · ·Q.· · Number two, "convergence".· Now, we've just

18· ·talked a lot about convergence.· I think I know where

19· ·all of that is, and I don't have any questions on

20· ·that.· But when you say, "Third, internal

21· ·inconsistency," I'm not exactly sure what part -- what

22· ·you're referring to.· I mean, you could be referring

23· ·to I guess a couple of different things.· So, what are

24· ·you referring to by "internal inconsistency?

25· · · ·A.· · "Internal consistency" is an issue that's
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·1· ·very closely related to the issue of convergence, that

·2· ·is the theory, so to speak, of the BISG procedure must

·3· ·be that the more accurate is the geographical

·4· ·information, and the more accurate is the surname

·5· ·information that are the ingredients to the BISG

·6· ·procedure, the more accurate should be the BISG

·7· ·estimates that come out.· Well, an actual consistency

·8· ·test would be, in these examples to which you have

·9· ·referred, where the racial identities are actually

10· ·known.· A natural consistency test would be to take

11· ·those known racial identities, compile from them known

12· ·racial proportions and use them as the geographic

13· ·inputs to the BISG procedure.· The hope would be that

14· ·if you input the truth, so to speak, that what you get

15· ·back out is the truth.· On the other hand, if the

16· ·known population proportions when included in the --

17· ·input into the BISG procedure do not reproduce

18· ·themselves, then that suggests that the BISG procedure

19· ·is internally inconsistent.· That would be a source of

20· ·great concern.· That's a very straightforward exercise

21· ·and one that's readily practicable within the datasets

22· ·that we have seen used for the purposes of

23· ·demonstrating the BISG technique.· I am surprised that

24· ·this simple check of internal consistency has not

25· ·apparently been attempted, much less reported.
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·1· · · ·Q.· · And where in your report would that

·2· ·reference be, the internal consistency?

·3· · · ·A.· · It's not in the first report, and it's not

·4· ·in the second report, and it is not in the admitted

·5· ·part of the third report.

·6· · · ·Q.· · Okay.

·7· · · ·A.· · But it is in my head, and it is part of my

·8· ·expert opinion.

·9· · · ·Q.· · Okay.· So, let's see.· That's page 7 maybe.

10· ·6.· All right.· Let's -- No.· Sorry.· I thought we had

11· ·it.· Okay.· So, the fourth critique was appropriate

12· ·geography.· I think that's right.

13· · · ·A.· · Yes.

14· · · ·Q.· · Okay.· So, what does "appropriate geography"

15· ·refer to?

16· · · ·A.· · This, again, goes to the question that

17· ·better inputs should provide better outputs.· The BISG

18· ·procedure requires two geographies.· First -- I'm

19· ·sorry.· It requires two geographies.· My reading of

20· ·that literature is that the literature does not have

21· ·generic terms for those geographies.· So, I'm going to

22· ·offer my own.· First, there's what I call the

23· ·"destination geography".· That's the geographic area

24· ·in which the individual is found to live.· Second

25· ·there's the "reference geography".· The reference
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·1· ·geography is the larger area from which that person is

·2· ·thought to have chosen where to live.

·3· · · ·So, for example, in Dr. Handley's work, the

·4· ·reference geography is the City of Eastpointe, and the

·5· ·destination geography is the block group.· The

·6· ·question of how one chooses the reference and

·7· ·destination geographies has not been addressed, and

·8· ·different choices lead to different BISG estimates.

·9· · · ·So, for example, in the second disclosure, in the

10· ·disclosure of the 2015 special election BISG

11· ·spreadsheet, the disclosure that was intended to

12· ·remedy the omission of the absentee ballots in the

13· ·first disclosure.· In that disclosure, Dr. Handley has

14· ·for each individual information about the racial

15· ·composition of that individual's block group and about

16· ·that individual's precinct.· In addition, she has

17· ·information about the racial composition of the city

18· ·as a whole.· So, she could use the city as a whole as

19· ·the reference geography and the block group as the

20· ·destination geography.· That appears what she has done

21· ·in her other elections, but she could also use the

22· ·city as a whole as the reference geography and the

23· ·precinct as the destination geography, or she could

24· ·use the precinct as the reference geography and the

25· ·block group as the destination geography.· All those
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·1· ·options are available to her.· Each of those options,

·2· ·each of those choices of geography leads to different

·3· ·BISG estimates.· Unfortunately and parenthetically

·4· ·perhaps, but, unfortunately, none of those choices of

·5· ·geography leads to the BISG estimates that she

·6· ·actually has in her worksheet.

·7· · · ·So, one of the reasons why I understand this to be

·8· ·a problem is that I experimented with all the

·9· ·choices -- possible choices of reference and

10· ·destination geography in the vein attempt to replicate

11· ·Dr. Handley's BISG estimates for the 2015 special

12· ·election.

13· · · ·Q.· · So, I guess my question in terms of the

14· ·appropriate geography -- I understand right now as you

15· ·explained it, but where is this in any of your three

16· ·reports?

17· · · ·A.· · It is not in the first report or in the

18· ·second report or in the admitted part of the third

19· ·report.· It is in my mind, and it is part of my expert

20· ·opinion regarding this procedure.

21· · · ·MR. MELLETT:· Off the record for a minute.

22

23· · · · · · (A brief discussion off the record.)

24

25· ·BY MR. MELLETT:
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·1· · · ·Q.· · So, we're going to -- So, we are going to

·2· ·look at the second report, and that is your

·3· ·Plaintiff's Exhibit 239, and we are going to look at

·4· ·page 6.· Do you see up at the top there?

·5· · · ·A.· · Yes.

·6· · · ·Q.· · So, other than this one mention, do you

·7· ·recall anywhere else where you talk about margin of

·8· ·error?· I mean, clearly your sentence here says,

·9· ·"Dr. Handley's report does not contain any discussion

10· ·of margins of error, standard errors or confidence

11· ·intervals for her BISG estimates," and then you also

12· ·mention the three articles, one by Elliott, one by the

13· ·CFPB and Fremont do not address these issues either.

14· ·I just want to make sure.· Is there anything else that

15· ·you recall that you said regarding margins of errors?

16· · · ·A.· · I am fairly certain there is another

17· ·reference somewhere in the admitted documents.

18· · · ·Q.· · Okay.· But at least that's what we found

19· ·right now.· So -- And that's consistent with what

20· ·you're saying here; right?

21· · · ·A.· · Yes, that does express my concern concisely.

22· · · ·Q.· · Okay.· All right.· So, we are now on

23· ·Exhibit 239, and on pages 1 through 4 of your second

24· ·report, you provided revised estimates for Tables 6, 7

25· ·and 8 from your original report, and I just want to



Page 177
·1· ·make sure that I know what it is that you did here, is

·2· ·that am I correct for each of these, that you just

·3· ·added one additional line in Table 6 and Table 7 and

·4· ·then in the original Table 8 for 2015 special election

·5· ·BISG estimates; is that correct?

·6· · · ·A.· · I believe that's correct.

·7· · · ·Q.· · Okay.· And then you also did a revised and

·8· ·extended Table 6 where you added the column "excess

·9· ·other"; is that right?· It's on page 3.

10· · · ·A.· · Yes.· That's correct.

11· · · ·Q.· · All right.· So, let me ask you generally

12· ·about pages 5 to 30, which is supplemental additions

13· ·to Section V.B of your general report.· Did any of

14· ·these additional 25 pages deal specifically with the

15· ·absentee voter data in the 2015 in the city council

16· ·special election?

17· · · ·A.· · These pages deal with the credibility of the

18· ·BISG procedure in general, and that is also relevant

19· ·to the evaluation of the BISG predictions provided in

20· ·the 2015 special election data disclosed just prior to

21· ·the drafting of this report.

22· · · ·Q.· · Can you refer me anywhere on pages 5 through

23· ·30 where you mention specifically the 2015 special

24· ·election absentee voter data?

25· · · ·A.· · I do not think that I do.
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·1· · · ·Q.· · Okay.· Did the addition of the 2015 special

·2· ·election absentee voter change any of your opinions

·3· ·that you had in your first report?

·4· · · ·A.· · Yes.

·5· · · ·Q.· · What did it change?

·6· · · ·A.· · It led me to reconsider the question of the

·7· ·accuracy of Dr. Handley's BISG calculations.· It was

·8· ·part of the impetus that led me to discover the

·9· ·thousands of impossible estimates and incorrect

10· ·estimates in her calculations.· So, as a consequence,

11· ·it left me in a position where I was much more

12· ·skeptical of validity of her BISG analysis.

13· · · ·Q.· · I guess one of the things -- And I don't

14· ·know if it was mentioned before or not.· Were you told

15· ·by your attorneys that the failure to produce the 2015

16· ·special election absentee voter data was the fault of

17· ·the United States and not Dr. Handley?

18· · · ·MR. ALBRIGHT:· Objection as to form.

19· · · ·A.· · I wasn't told anything by my clients or the

20· ·attorneys for my clients as to who the fault -- in who

21· ·the fault inhered.· If asked, I would assume that it

22· ·was a joint responsibility.· Either way, the data

23· ·wasn't disclosed, and when it was disclosed, it was

24· ·wrong.

25
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·1· ·BY MR. MELLETT:

·2· · · ·Q.· · The --

·3· · · ·A.· · And it was one of many disclosures that

·4· ·wasn't made -- one of many potential disclosures that

·5· ·weren't made.

·6· · · ·Q.· · The -- Page 5 to 24 of the second report

·7· ·deals with correlation coefficients; correct?

·8· · · ·A.· · Yes.

·9· · · ·Q.· · Okay.· And this critique is an expansion on

10· ·what you provided on pages 28 to 30 of your original

11· ·report; right?

12· · · ·A.· · Yes.

13· · · ·Q.· · And all the critiquing are specific to

14· ·Dr. Handley's report provided on August 4th, 2017;

15· ·correct -- or dated -- not provided -- dated

16· ·August 4th, 2017?

17· · · ·A.· · I'm sorry.· Could you reread the question?

18· · · ·Q.· · I'll just repeat it.· All the critique are

19· ·specific to Dr. Handley's report dated August 4th,

20· ·2017; correct?

21· · · ·A.· · All of the critiques bear on the credibility

22· ·of Dr. Handley's report dated August whatever of 2017.

23· · · ·Q.· · Yeah.· And, so, your part here on

24· ·correlation coefficients all deal with her August 4th

25· ·report; right?
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·1· · · ·A.· · They all deal with the credibility of that
·2· ·report, yes.
·3· · · ·Q.· · Okay.· Is there any reason you couldn't have
·4· ·provided the critiques on pages 5 to 24 in your
·5· ·December report?
·6· · · ·A.· · Yes.
·7· · · ·Q.· · Why?
·8· · · ·A.· · I hadn't thought it through clearly enough.
·9· ·I thought the expansion in the second paper -- in the
10· ·second report would help clarify my thoughts for an
11· ·audience that was not necessarily specialized in
12· ·statistical analysis.
13· · · ·Q.· · So, on pages 24 to 26, that concerns
14· ·receiver operating curves; is that right?
15· · · ·A.· · Yes.
16· · · ·Q.· · Okay.· And this critique also goes back to
17· ·Dr. Handley's August 4th report; correct?
18· · · ·A.· · Yes, in that it addresses the question of
19· ·whether the BISG methodology that she employs is
20· ·credible.
21· · · ·Q.· · And, so, why didn't you include it in your
22· ·December 22nd report?
23· · · ·A.· · Again, the volume of disclosures, the volume
24· ·of problems with the disclosures, the number of
25· ·conceptual issues that arose with respect to
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·1· ·understanding the BISG methodology more than consumed

·2· ·the time that I had available through December 22nd to

·3· ·devote to this process.· And, so, I, obviously, had

·4· ·not reached the final conclusion of my thoughts in

·5· ·that regard, and I offered that development here in

·6· ·this report.

·7· · · ·Q.· · All right.· Let's turn back to page 7, and I

·8· ·would refer you to Table 1, and you note that the

·9· ·correlation coefficients range from .7 to .82.· Do you

10· ·see where you reference that?

11· · · ·A.· · Yes.

12· · · ·Q.· · Okay.· And, so, the -- So, this means, just

13· ·for example, taking that first line, from Elliott,

14· ·under "white," that if a person is predicted to be

15· ·white and you check against those who self report, the

16· ·correlation is .76; is that right?

17· · · ·A.· · Not quite.

18· · · ·Q.· · Okay.· Correct me.

19· · · ·A.· · The correlation here compares the predicted

20· ·probability of being white generated by the BISG

21· ·procedure to an indicator variable that identifies

22· ·individuals as white if they so self identify.· So,

23· ·that variable would take on the values of 1 for

24· ·individuals who self identify as white and 0 for those

25· ·who do not.· Again, the probability -- The predicted
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·1· ·probabilities should range from 0 to 1, although in

·2· ·Dr. Handley's implementation, they're occasionally

·3· ·negative and greater than 1.· But the correlation is

·4· ·between that probability that should run from 0 to 1

·5· ·and the indicator variable that is either 0 or 1.

·6· · · ·Q.· · And you say here that this is a relatively

·7· ·high predictive power with respect to the person's

·8· ·self-reported identity; is that right?

·9· · · ·A.· · Yes.

10· · · ·Q.· · And then you also do the same thing with

11· ·looking at CFPB, and where they've conducted the same

12· ·analysis where they look at self reporting, they

13· ·looked at what the prediction is.· Again, this is

14· ·mortgage application instead of enrollees of a

15· ·national health plan.· And you conclude that,

16· ·likewise, that it, too, has a correlation coefficient

17· ·very close to the value of .76; isn't that right?

18· · · ·A.· · Yes.

19· · · ·Q.· · Okay.· Let's turn to Table 2 on page 9.

20· ·Where did you get the numbers in Table 2?

21· · · ·A.· · I created them.

22· · · ·Q.· · Okay.· So, you made up the person's

23· ·identity; is that right?

24· · · ·A.· · Yes.

25· · · ·Q.· · So, 1 for white, 0 for non-white?
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·1· · · ·A.· · That's correct.

·2· · · ·Q.· · Okay.· And then you made up the hypothetical

·3· ·BISG probability that the person is white; correct?

·4· · · ·A.· · That's correct.

·5· · · ·Q.· · Okay.· So -- And in this case, you have five

·6· ·of the hypothetical BISG probabilities at .75 and five

·7· ·of them at .25; is that right?

·8· · · ·A.· · Yes.

·9· · · ·Q.· · Okay.· And I guess for each of these -- I'm

10· ·looking at Tables 3 through -- what is it -- 13, and

11· ·for each of these, you go through the same exercise

12· ·where you have a person's identity where you list 1 as

13· ·white, 0 as non-white, and then you have hypothetical

14· ·BISG probabilities that the person is white, and in

15· ·some cases, like Table 3, these probabilities are

16· ·super high, like .99 and .98, and, yet, they're

17· ·inaccurate based on these numbers, and that's you,

18· ·again, making up the data for the table; right?

19· · · ·A.· · Yes, as illustrations.

20· · · ·Q.· · Okay.· So, let's take Table 3 as an example

21· ·on page 11.· Do you have any example in the real world

22· ·where something like this has happened?

23· · · ·A.· · What do you mean by "something like this"?

24· · · ·Q.· · Where you've got a hypothetical BISG

25· ·probability that the person is white and listed as .99
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·1· ·and .98, and the person's identity is wrong 50 percent
·2· ·of the time.
·3· · · ·A.· · The only BISG estimates that I've examined
·4· ·are Dr. Handley's.· I've certainly seen examples like
·5· ·this.· As you may recall, a number of the black
·6· ·candidates for offices in the City of Eastpointe have
·7· ·allegedly BISG probabilities as being white that are
·8· ·in excess of .5 and maybe greatly in excess of .5.
·9· ·So, I have seen examples in which the BISG
10· ·probabilities are wrong in the sense that the identity
11· ·with the highest probability is clearly not correct.
12· · · ·Q.· · So, that's new information you've given me
13· ·regarding the candidates.· Where did you get this
14· ·information regarding the BISG probability of black
15· ·candidates?
16· · · ·A.· · From Dr. Handley's BISG estimates, from her
17· ·spreadsheet.
18· · · ·Q.· · And where is this in your reports?
19· · · ·A.· · It's not in this report.· It's not in the
20· ·first report or the second report, and I believe that
21· ·it is not in the admitted portion of the third report.
22· · · ·Q.· · Okay.· So -- But for any of those
23· ·situations, you don't find a real world example where
24· ·a black candidate was listed as .98 that the person is
25· ·white and they turn out to be black; is that right?
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·1· · · ·A.· · The real world is a big place.· There are

·2· ·many, many, many examples.· I cannot claim to have

·3· ·surveyed even a small fraction of them.· All I have

·4· ·seen is Dr. Handley's BISG estimates.· So, while I can

·5· ·affirm that I have not myself observed an example that

·6· ·looks like this, I can in no way affirm that examples

·7· ·like this do not exist.· On the contrary, the glory of

·8· ·the human experience is that there an example of

·9· ·probably everything, which is precisely why examples

10· ·cannot be taken as proofs of general principles.

11· · · ·Q.· · So, the answer is, "no," you don't have a

12· ·real world example; is that right?

13· · · ·MR. ALBRIGHT:· Objection.· Form.

14· · · ·A.· · The answer is as I gave it.

15

16· ·BY MR. MELLETT:

17· · · ·Q.· · Okay.· Well, I will take that as a "no".

18· ·The -- So, is there a reason, for example, given that

19· ·there are these candidates, is there a reason that you

20· ·didn't use the black candidate as an example here as

21· ·your hypothetical?

22· · · ·A.· · I didn't think of it.· That's clever.· Thank

23· ·you.

24· · · ·Q.· · Okay.· Well, let me ask this question:· Is

25· ·the fact that, for example, somebody may be listed
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·1· ·with a probability that they are .56 chance of being

·2· ·white and then, in fact, they turn out black, does

·3· ·that mean BISG is invalid?

·4· · · ·A.· · In itself, no, but it raises the question of

·5· ·what the margins of error ought to be.

·6· · · ·Q.· · So, in the literature that you've looked at,

·7· ·do they differentiate between looking at the group as

·8· ·a whole versus looking at one single individual?

·9· · · ·A.· · Yes.

10· · · ·Q.· · And they do that because so they know over a

11· ·larger sample size, that in general they're getting

12· ·the probabilities correct; is that right?

13· · · ·MR. ALBRIGHT:· Objection as to form.

14· · · ·A.· · That's incorrect.· The probabilities apply

15· ·only to individuals.· The claim to which I think you

16· ·are referring is the claim that the probabilities for

17· ·any specific individual should generally not be taken

18· ·as categorically identifying the identity of that

19· ·individual.· As a practical matter, you can understand

20· ·why that caution is important.· If those individual

21· ·probabilities were taken for that purpose and

22· ·individuals were addressed based on their BISG

23· ·probabilities as if they were of a particular identity

24· ·and it was not the identity that they had chosen for

25· ·themselves, that would be cause for offense.
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·1· ·Presumably, in most of those applications, offense is

·2· ·not what's intended.

·3· · · ·The aggregate, that is the counts within a

·4· ·population of the number of people who choose a

·5· ·particular identity, those are not probabilities.

·6· ·They are the second stage of BISG estimation

·7· ·procedure, but they are counts, not probabilities.

·8· ·And the expectation within the literature appears to

·9· ·be that those counts are, generally speaking, similar

10· ·to the truth, at least in the examples -- the few

11· ·examples that have been examined.

12

13· ·BY MR. MELLETT:

14· · · ·Q.· · So, in your tables where you make up these

15· ·probabilities and you list the different

16· ·probabilities, what is the point of making up the

17· ·values?

18· · · ·A.· · The point of choosing the values is

19· ·strategic here.· It's to demonstrate that the

20· ·correlation coefficients -- any value of a correlation

21· ·coefficient can be associated with any degree of

22· ·accuracy or inaccuracy in the overall population

23· ·count.· Therefore, the implication is that, for

24· ·example, a high value of the correlation coefficient,

25· ·as appears with some frequency in the BISG literature,
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·1· ·cannot be taken on its own at least as validating the

·2· ·population counts that are generated as the second

·3· ·stage in the BISG estimation procedure.

·4· · · ·Q.· · Well, is your point that correlation

·5· ·coefficients have no value?

·6· · · ·A.· · Not at all.· My point is best articulated in

·7· ·Footnote 5 on page 24, which is that the value of the

·8· ·correlation coefficient can't be understood.· The

·9· ·correlation coefficient is a relative measure.· These

10· ·population counts are absolute measures, and as a

11· ·consequence, they are not intimately related.· That

12· ·was the point, of course, of the associated section in

13· ·my first report, but I found that section to be -- I

14· ·realize that that section was presented at a level of

15· ·abstraction that might not have been effective for

16· ·communicating with an audience that was largely legal

17· ·in nature.· That was the reason for simplifying and

18· ·reproducing that discussion through the medium of the

19· ·examples that you are seeing here.

20· · · ·Q.· · So, is your point then that the .76 value

21· ·that you in general say has high predictive power, in

22· ·fact, means nothing here?

23· · · ·A.· · No.

24· · · ·Q.· · Okay.· Then what is the point then vis-a-vis

25· ·Elliott and that .76 correlation coefficient?
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·1· · · ·A.· · The point is that that .76 correlation

·2· ·coefficient indicates a relatively high degree of

·3· ·success in estimating the identity of an individual,

·4· ·but that that cannot be taken as an indication of a

·5· ·relatively high degree of success in estimating the

·6· ·total number of individuals within the population who

·7· ·have that identity.

·8· · · ·Q.· · So, the fact that it was done over two

·9· ·million people doesn't really factor in?

10· · · ·A.· · That's not relevant.· And, in fact, any one

11· ·of the examples you see here in my second report, I

12· ·could have done with two million observations.· It

13· ·would have been a trivial computer exercise to

14· ·multiply these ten observations so that each of those

15· ·tables was two million rows long, and the results

16· ·would have remained.

17· · · ·Professor Hersh seemed to be concerned about the

18· ·fact that there were only ten observations in each of

19· ·these.· There are ten observations purely for your

20· ·convenience.· If it's important to him or to you that

21· ·there be two million observations in each of those

22· ·tables, I'm happy to generate those tables and convey

23· ·them to you as a pdf file, and you're free to print

24· ·them out.

25· · · ·Q.· · Isn't the problem that you're making it up
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·1· ·and not dealing with the real world example, not the

·2· ·fact that there are also ten -- not that the number

·3· ·also doesn't matter, but the fact that in real world

·4· ·examples where you're using two million -- you seem to

·5· ·be casting aspiration on that, and, so, I'm trying to

·6· ·get, how your example questions the validity of that.

·7· · · ·A.· · Well, first, as you understand, the BISG

·8· ·world is still, unfortunately, at the stage in which

·9· ·examples count as proofs.· So, these two million

10· ·individuals that you refer to in the 2009 article,

11· ·that's a single example of the application of the BISG

12· ·procedure, and in that application, the estimates seem

13· ·to be relatively accurate.· Here I have another

14· ·example, and I can generate many more.· In the world

15· ·where proof -- examples are constitute proof, you have

16· ·a full set of proofs here in this paper.· The fact

17· ·that these are constructed examples rather than actual

18· ·examples is of no relevance.· What these show is that

19· ·the correlation coefficient of any value can be

20· ·associated with population proportion estimates that

21· ·are anywhere, that could be wildly wrong or could be

22· ·correct, and that means that the correlation

23· ·coefficients that are reported and what you are free

24· ·to call real data, in the few examples we have in the

25· ·literature, those correlation coefficients cannot be
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·1· ·taken as trustworthy indications that the population

·2· ·totals in those are correct.· They are, it turns out,

·3· ·more reasonably correct in a couple of examples to

·4· ·which we've referred, but there is no reason -- there

·5· ·is at the moment no principle by which you can

·6· ·generalize those examples to other datasets.

·7· · · ·Q.· · Can you point to any article or anything in

·8· ·the literature that says BISG is invalid?

·9· · · ·MR. ALBRIGHT:· Objection as to form.

10· · · ·A.· · I hope there will be one soon, rather, in

11· ·the sense I hope that there will be one that raises

12· ·the concerns that I have and attempts to address them.

13· ·The fact that those concerns have not even been

14· ·raised, much less responded to, is a demonstration of

15· ·the preliminary state of the development of this

16· ·procedure.· The fact that no specific article has been

17· ·published that claims -- or at least I'm not aware of

18· ·any article that claims that it's invalid or

19· ·inappropriate for a particular dataset just means that

20· ·people who have been looking at this have generally

21· ·gravitated towards datasets which are supportive or

22· ·they've ignored datasets that aren't supportive, or it

23· ·could, also, I suppose, indicate that in the end,

24· ·there will be a way found to fully validate the

25· ·procedure on scientific principles, but the
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·1· ·accumulation of examples that we currently have, none

·2· ·of which addresses my concerns, does not allay those

·3· ·concerns.· The fact that no one else has thought about

·4· ·those concerns and has raised them in the literature

·5· ·is an example of how preliminary the practice of the

·6· ·BISG procedure is.· The concerns that I raise are

·7· ·straightforward and would have been addressed in

·8· ·parallel -- are the kinds of concerns that would be

·9· ·raised with respect to any procedure.· The fact that

10· ·no one has thought to raise them here yet just

11· ·indicates this literature is scientifically in its

12· ·early stages.

13

14· ·BY MR. MELLETT:

15· · · ·Q.· · So, you think that the citations -- like the

16· ·80 citations to it are just mindless?

17· · · ·A.· · No.

18· · · ·MR. ALBRIGHT:· Objection as to form.

19· · · ·A.· · I'm sorry.· No.

20

21· ·BY MR. MELLETT:

22· · · ·Q.· · Okay.· So, you use correlation coefficients

23· ·in your work; right?

24· · · ·A.· · Let me complete that.· I do not think they

25· ·are mindless.· However, it seems to me that it's very
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·1· ·likely that none of those 80 citations respond to any

·2· ·of the four fundamental conceptual concerns I have

·3· ·about the execution of BISG procedure.

·4· · · ·Q.· · But you don't know that?

·5· · · ·A.· · I have not reviewed those citations myself.

·6· ·On the other hand, Professor Hersh, obviously, has had

·7· ·that opportunity, and he's aware of at least two of my

·8· ·concerns and was not able to address either of them in

·9· ·his report.· Therefore, I am fairly confident that

10· ·neither he, nor any of the other citations he offers

11· ·addresses those two concerns.· The additional concerns

12· ·I actually did not put in my report.· So, Professor

13· ·Hersh is not aware of them at least as they originate

14· ·from me.· And his general attitude of acceptance

15· ·towards the BISG procedure is highly suggestive that

16· ·he hasn't conceived of these concerns on his own, and,

17· ·of course, Dr. Handley has nothing to say about any of

18· ·this.

19· · · ·Q.· · So, you use correlation coefficient in your

20· ·own work; right?

21· · · ·A.· · Sure.· And not only that, I teach them.  I

22· ·teach them at length in my introductory statistics

23· ·course.

24· · · ·Q.· · Okay.· Well, let's take a couple of examples

25· ·of articles.· I actually really liked one on running.
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·1· ·Do you remember the one on running you did?

·2· · · ·A.· · With Jim Lynch?

·3· · · ·Q.· · I think that's right.· I think it was Lynch.

·4· ·Why don't we mark this as 246?· So, we'll mark -- What

·5· ·we are going to mark is "The Rewards to Running, Prize

·6· ·Structure and Performance In Professional Road Racing"

·7· ·by Jim Lynch and Jeffrey Zax.

·8· · · ·A.· · I have to say that I am flattered that you

·9· ·have found the time to read this article.· Thank you

10· ·for your attention.

11

12· · · ·(Plaintiff's Exhibit No. 246 is marked for

13· ·identification.)

14

15· ·BY MR. MELLETT:

16· · · ·Q.· · So, in general, do you remember the point

17· ·that you were making in the article regarding prize

18· ·structure and performance in road racing?

19· · · ·A.· · I believe I do.

20· · · ·Q.· · Okay.· And the -- And one of the things --

21· ·Well, let me ask, so, you are testing a hypothesis

22· ·that races -- part of the hypothesis -- I'll say part

23· ·of the hypothesis was that races with higher price

24· ·money attract racers of a higher ability.· Do you

25· ·remember that part of it?
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·1· · · ·A.· · I would phrase it differently.
·2· · · ·Q.· · Okay.· Go ahead.· Phrase it as you would
·3· ·phrase it.
·4· · · ·A.· · Our original hypothesis was that higher
·5· ·prizes elicit more effort and, therefore, faster
·6· ·times.
·7· · · ·Q.· · Please go ahead.· Continue.
·8· · · ·A.· · What you described was our finding, which,
·9· ·again, is the reason you do research, that is our
10· ·original hypothesis turned out to be simplistic.· When
11· ·we brought that hypothesis to the data, the data
12· ·instructed us that the world was somewhat more
13· ·complicated, and it wasn't so much that individuals
14· ·ran faster if there was more money at stake; it was,
15· ·rather, that when there was more money at stake,
16· ·faster individuals participated.
17· · · ·Q.· · It makes sense.
18· · · ·A.· · Retrospectively, yes, it makes sense, but
19· ·when we embarked on this research, we had not
20· ·considered that possibility.· It was the results that
21· ·revealed them to us.
22· · · ·Q.· · So, I wanted to direct you on page 335,
23· ·Table 8, and your Table 8 uses correlation
24· ·coefficients here to show the relationship between
25· ·prizes and times and prizes and points; right?· Are
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·1· ·you there yet?· Sorry.
·2· · · ·A.· · It does.
·3· · · ·Q.· · Okay.· And, so, the table uses 28
·4· ·correlation coefficients to support the hypothesis
·5· ·that -- or the results that races with higher prize
·6· ·money attract runners of higher ability.· So, does
·7· ·this matter -- In terms of the correlation
·8· ·coefficient, do you have concerns about the
·9· ·correlation coefficient, for example, that when you
10· ·look at number of races -- Let's start with the five
11· ·kilometer, and you're dealing with 11 or 13.· Do you
12· ·have concerns about the correlation coefficients
13· ·because of the smaller number of races?
14· · · ·A.· · There are two answers to that question.
15· ·First, the number in parentheses is a measure of
16· ·statistical significance.
17· · · ·Q.· · That's the "p" statistics?
18· · · ·A.· · Yes.· It's a measure of the margin of error.
19· ·When that number is small, regardless of the size of
20· ·the sample, when the "p" statistical is small, the
21· ·estimate is relatively reliability, that is the range
22· ·of variation for that estimate would be small.· When
23· ·that number in parentheses is large, the correlation
24· ·estimate itself is not reliable, meaning the range of
25· ·possible estimates is quite wide.· So, the size of the
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·1· ·sample is a factor in calculating the "p" statistic,

·2· ·but the "p" statistic is the final indication as to

·3· ·whether a correlation is reliable or not.· That's the

·4· ·first response.

·5· · · ·The second response is that if this paper had

·6· ·ended at Table 8, we would never have submitted it for

·7· ·publication, and it would never have been published

·8· ·table 8, if I recall correctly, is intended as a

·9· ·preliminary demonstration, a preliminary suggestion of

10· ·interest.· The real action is in the regression in

11· ·Tables 9 and 10 because correlations inherently treat

12· ·the two variables that are being correlated as

13· ·symmetrical, and that symmetry is not especially

14· ·interesting in terms of behavioral inference.· What

15· ·we're really looking for is causality, and in order to

16· ·move from correlation to causality, we have to move

17· ·from the correlation coefficient, which treats

18· ·variables symmetrical, to an analytical technique

19· ·which offers the opportunity for one variable to be

20· ·causative and the other variable to be an effect.· So,

21· ·the heart of that paper, if I remember correctly, is

22· ·Tables 9 and 10, which present the regression results.

23· ·The correlations in Table 8 are there to set the

24· ·stage, so to speak, to motivate the regressions.

25· · · ·Q.· · So, obviously, you include them in here not
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·1· ·as default proof, but as one means of proving the fact

·2· ·that there is, in fact, this correlation; right?

·3· · · ·A.· · No, that's not correct.· They are -- If you

·4· ·took that table out, this paper would be fine, that is

·5· ·they are --

·6· · · ·Q.· · So, this is totally superfluous?

·7· · · ·A.· · No.· It's an expositional device.· The

·8· ·purpose of that is to introduce the issue that we're

·9· ·going to analyze in a simple way so as to acquaint the

10· ·reader with the most important parts of the issue in a

11· ·way that they can grasp and then lead them on to the

12· ·regression analysis, which is the heart.· So,

13· ·exponentially I think it's important, and I think

14· ·useful in terms of statistical evidence.· If you

15· ·removed it, the paper would still stand because Tables

16· ·9 and 10 present the causative analysis or, rather,

17· ·the causal analysis.· I'm sorry.· The analysis that we

18· ·represent to be causal.

19· · · ·Q.· · So, why include correlation coefficients at

20· ·all?

21· · · ·A.· · Again --

22· · · ·Q.· · I mean, but you could have set the stage

23· ·without actually using correlation coefficients.· Why

24· ·bother to use them?

25· · · ·A.· · Because it was our assessment that the
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·1· ·introduction of those what we would call summary

·2· ·statistics -- I'm sorry.· Let me step back.· The

·3· ·convention for writing professional articles in

·4· ·economics is that one introduces the subject with what

·5· ·we call summary statistics, simple statistical

·6· ·measures that don't ordinally address the question of

·7· ·causality for the purpose of acquainting the reader

·8· ·with what the relevant issues might be.· It's the

·9· ·standard thing to do, and I think exponentially I

10· ·think it's helpful.· It does ease the reader's

11· ·transition into the more sophisticated elements of the

12· ·analysis.· If we had omitted the Table 8, it wouldn't

13· ·surprise me if a referee would have asked for it,

14· ·because, again, we find it helpful to begin with

15· ·simpler measures of association and then move on to

16· ·more sophisticated measures of causality.· So, it was

17· ·perfectly natural to put it in, and it's perfectly

18· ·natural to see it there, but it is -- I don't want to

19· ·say supplementary because that makes it sound second.

20· ·It's not second.· It's first.· But the purpose of it

21· ·is to help position the reader -- put the reader in a

22· ·position whether they can understand what's at issue

23· ·and be prepared to accept or integrate the more

24· ·sophisticated analysis that provides the core of the

25· ·paper.· In the same way that the examples that I give
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·1· ·you here in my second report, these constructed

·2· ·examples of correlation coefficient, I acknowledge

·3· ·quite freely that they do not represent actual data

·4· ·that I've collected.· Their purpose is to illustrate

·5· ·the more sophisticated analysis, which I provided at

·6· ·the end of my first report when I examined the

·7· ·correlation -- the express -- the formula for the

·8· ·correlation and spoke there about how the relevant

·9· ·quantities were not closely related.

10· · · ·So, if you like this running paper, think of these

11· ·tables in my second report as coming first and the end

12· ·of my first report coming second, and you'll have the

13· ·similar structure.· A simple example to introduce the

14· ·issues so as to prepare the reader for more

15· ·sophisticated and comprehensive treatment of that.

16· · · ·Q.· · I took your correlation coefficients as

17· ·being some support.· Well, that surprised me.· The --

18· ·Let's take one more example.· Let's mark as PX 247.

19· ·And this is the -- your 2016 article, "The Law of One

20· ·Price in Chinese Factor Markets," from The Singapore

21· ·Economic Review.· That actually is not that.

22· · · ·MR. MELLETT:· Let's go off the record.

23

24· · · · (A brief recess off the record at 4:41 p.m.)

25· · · · · · ·(Back on the record at 4:47 p.m.)
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·1· ·BY MR. MELLETT:

·2· · · ·Q.· · Let me reidentify Exhibit No. 247.· This is

·3· ·"The Law of One Price in Chinese Factor Markets" by

·4· ·Jeffrey Zax and Yin He in The Singapore Economic

·5· ·Review.· It's listed as 2016, although it has a

·6· ·publication date of September 21, 2015.

·7

·8· · · ·(Plaintiff's Exhibit No. 247 is marked for

·9· ·identification.)

10

11· ·BY MR. MELLETT:

12· · · ·Q.· · So, I realize the -- First of all, do you

13· ·remember this article?

14· · · ·A.· · Yes.

15· · · ·Q.· · Okay.· It wasn't all that long ago.· What I

16· ·want to focus on -- and you can let me know if this

17· ·has any value or not -- what I would say is page 9,

18· ·technically it's listed at 1150101-9, and it's under

19· ·the -- number 6, "Decompositions of Price Dispersion".

20· ·Do you see that?

21· · · ·A.· · Yes.

22· · · ·Q.· · So, one of the things that you include in

23· ·your dependent variables here -- and, you know, this

24· ·continues on to the next couple of pages -- is that

25· ·you are going ahead and you are using both a standard
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·1· ·deviation for factor prices here and a coefficient of
·2· ·variation for factor prices.· So, what is the
·3· ·relevance of your use of the coefficient for variation
·4· ·and factor prices for -- regarding these regression
·5· ·estimates?
·6· · · ·A.· · The phenomenon that we were trying to
·7· ·examine was the dispersion of prices for particular
·8· ·goods across cities in China.· The standard deviation
·9· ·for factor prices and the coefficient of variation for
10· ·factor prices were two different ways to measure that
11· ·dispersion.
12· · · ·Q.· · And, so, why were you using a coefficient of
13· ·variation?· What did it tell you?
14· · · ·A.· · Coefficient of variation is the ratio of the
15· ·standard deviation to the average.· So, the first
16· ·regression uses the standard deviation as the
17· ·dependent variable without scaling it.· The second
18· ·provides an alternative definition of dispersion by
19· ·scaling the standard deviation with the average.· The
20· ·intent there is to address the possible concern that a
21· ·larger standard deviation is less important if the
22· ·average is larger, as well.
23· · · ·Q.· · And, so, in this case, what did the
24· ·coefficient help you find vis-a-vis the standard
25· ·deviation?
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·1· · · ·A.· · They told similar stories in this Table 3.

·2· ·The story was that there was no evolution in the
·3· ·dispersion of prices across the three years -- I'm

·4· ·sorry -- the four years of 1998 I believe to 2001.  I
·5· ·have to check to make sure, but there's a fourth year,

·6· ·and I believe it was the earliest year.
·7· · · ·Q.· · Okay.· Well, why don't we move on?· Let's

·8· ·move to receiving operating curves, and this is going
·9· ·to go back, again, to your report, Exhibit 239, and I

10· ·guess first what I wanted to know is, have you used
11· ·receiver operating curves before?

12· · · ·A.· · No.
13· · · ·Q.· · Okay.· But you have a basic understanding of

14· ·how they work?

15· · · ·A.· · Yes.
16· · · ·Q.· · Okay.· And just the basis of that

17· ·understanding is what?
18· · · ·A.· · The articles that I cite that employ it.· In

19· ·particular, I believe the Consumer Financial
20· ·Protection Board paper -- it's not really an article,

21· ·but the paper from 2014 had a relatively clear
22· ·explanation of its use.

23· · · ·Q.· · Okay.· If we can turn back to your Table 3.
24· ·And, so -- That's on page 11 of your report.· Wouldn't

25· ·the receiver operating curve indicate a problem if the
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·1· ·hypothetical BISG probability of a person is white at

·2· ·.98 and, yet, half of your 10 people are not white?

·3· · · ·A.· · Yes, it would.

·4· · · ·Q.· · Okay.

·5· · · ·A.· · But, of course, it can only be constructed

·6· ·in a case where you actually know the true identity of

·7· ·the individuals.· Dr. Handley's data doesn't report

·8· ·that.· And, so, it's not possible for her to construct

·9· ·a correlation coefficient or a receiver operating

10· ·characteristic curve.

11· · · ·Q.· · But as a general rule, as we talked about

12· ·before, in terms of receiver operating curves, this is

13· ·what you consider to be one valid way of validating

14· ·the BISG methodology in the cases of Elliott and CFPB,

15· ·for example, and I think you said it's Fremont, also?

16· · · ·A.· · I don't believe that the Fremont, et al.

17· ·article of 2016 raises the question of receiver

18· ·operating characteristic curves.· I agree with

19· ·Professor Hersh that the receiver operating curve

20· ·applied to the example of Table 3 would show that,

21· ·even though the correlation coefficient was high, the

22· ·quality of the predictions for individuals was poor,

23· ·and that would lead perhaps to the implication that

24· ·the aggregate prediction of the number of whites in

25· ·the population was also poor, although Professor Hersh
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·1· ·doesn't make that claim, nor does any of the other

·2· ·people who use the concordant statistic and the

·3· ·receiver operating characteristic curve.· It would be

·4· ·interesting to explore that.

·5· · · ·I agree that the receiver operating characteristic

·6· ·curves are helpful in making the case that an article

·7· ·such as Elliott 2009 and in the paper -- the CFPB

·8· ·paper of 2014, the receiver operating curves help make

·9· ·the case that the BISG procedure in that example has

10· ·done a relatively good job of estimating individual

11· ·probabilities of different racial and ethnic

12· ·identities.

13· · · ·Q.· · Okay.· Let's move on.· I wanted to -- You

14· ·mention "publication bias"?· "Yes"?

15· · · ·A.· · Yes.

16· · · ·Q.· · Okay.· And you suggested the data in

17· ·research validating BISG is subject to publication

18· ·bias; is that right?

19· · · ·A.· · No.

20· · · ·Q.· · Okay.· What were you suggesting?

21· · · ·A.· · I suggested that the publications addressing

22· ·BISG procedures might be skewed by publication bias in

23· ·terms of the proportion that support the procedure.

24· · · ·Q.· · And what's your basis to say that?

25· · · ·A.· · Publication bias is a well-known phenomenon
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·1· ·in the sciences.· One of the most famous books in the

·2· ·history of science, perhaps the most influential, is,

·3· ·"The Structure of Scientific Revolutions" by Thomas

·4· ·Kuhn.· In that book, Kuhn very persuasively describes

·5· ·the process of science as one punctuated by paradigm

·6· ·changes, but between paradigm changes, scientists of

·7· ·all sorts have the tendency to verify the received

·8· ·orthodoxy by emphasizing results that are consistent

·9· ·with the prevailing paradigm and ignoring or even

10· ·disparaging results that are inconsistent with the

11· ·perceived paradigm.· As early as 1970, there's an

12· ·article -- and I believe the author's name was Mahoney

13· ·-- which specifically tested the presence of

14· ·publication bias in the social sciences and found that

15· ·referees were much more likely to be negatively

16· ·disposed towards articles that were contradictory to

17· ·the prevailing sentiments or the prevailing sense as

18· ·to what is and is not accurate.· There's long

19· ·literature since then that addresses the existence of

20· ·publication bias, as well, and the tendency -- of what

21· ·all seems to show is that there is a tendency for

22· ·articles that are supportive of the prevailing

23· ·understanding to be rewarded and published, articles

24· ·that are critical to be disregarded, and it's easy to

25· ·see why.· The ordinary scientific publishing process
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·1· ·would involve first choosing a topic.· It's risky to

·2· ·choose a topic where you would find yourself

·3· ·contradicting senior colleagues in your field, perhaps

·4· ·even your advisor.· So, people tend to avoid inquiries

·5· ·that might upset their peers.

·6· · · ·Secondly, if you pursue an inquiry such as that,

·7· ·you submit it to a journal, the journal will typically

·8· ·ask for referees to evaluate its contribution, those

·9· ·referees would typically be people who are familiar

10· ·with the technique that you're looking at, and as a

11· ·consequence, the likelihood is there will be people

12· ·who have used it and are predisposed to be favorable

13· ·towards it.· As a consequence, they would be

14· ·predisposed to be unfavorable towards contributions

15· ·the seem to contradict or diminish the value of the

16· ·procedure with which they're familiar.

17· · · ·So, the direction of publication bias is well

18· ·understood, and in this example, if a graduate student

19· ·came to me and said, "I'd like to write a paper -- I'm

20· ·interested in this BISG thing.· I think I've got an

21· ·example of data where it probably doesn't hold, and

22· ·I'd like to write that paper," I would say, "There may

23· ·be a time in your career where it would be reasonable

24· ·to take that chance, but I wouldn't -- as a young

25· ·professional, I wouldn't take on that type of
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·1· ·challenge.· There are too many professional risks
·2· ·associated with that."
·3· · · ·Q.· · Can this be true of anything?
·4· · · ·A.· · That's precisely Thomas Kuhn's point.· It
·5· ·can be true of anything, and that is why his book has
·6· ·been so influential.· The point is that we must be
·7· ·continually vigilant to make sure that our views on
·8· ·new contributions are not contaminated by our
·9· ·investment in the prevailing paradigm.· Yes, it's a
10· ·risk in any subfield or field of science, and that's
11· ·why his book has been so influential.
12· · · ·Q.· · So, how do the researchers protect against
13· ·this?
14· · · ·A.· · They have to work hard to maintain their
15· ·scientific objectivity.· When they come across work
16· ·that seems to be contrary to the work that they do or
17· ·to the work that they understand to be prevailing,
18· ·they need to make sure that they're evaluating that
19· ·work on its merits, on its scientific value rather
20· ·than on whatever cost there may be to accepting a
21· ·viewpoint that is contrary to the one that you're
22· ·familiar with.
23· · · ·Q.· · So, is there anything that you've seen here
24· ·that suggests to you that people have lost their
25· ·scientific objectivity in dealing with BISG?
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·1· · · ·MR. ALBRIGHT:· Objection as to form.

·2· · · ·A.· · Professor Hersh's report contained a classic

·3· ·example of the types of behavior that Thomas Kuhn was

·4· ·referring to.

·5

·6· ·BY MR. MELLETT:

·7· · · ·Q.· · Okay.· But I'm not asking about other expert

·8· ·reports where it's an adversary litigation.· What I'm

·9· ·asking for is, have you seen anything in the research,

10· ·in any of the things that have been cited, in anything

11· ·that you've read that people have lost their

12· ·scientific objectivity?

13· · · ·A.· · First, I would hope that Professor Hersh, as

14· ·an expert, has not approached this in the sense of an

15· ·adversary.· I hope that his approach has been to offer

16· ·his best scientific judgment, whether or not it's

17· ·supportive of his client's position.· That's certainly

18· ·the position I take.

19· · · ·Q.· · And I'm sure that Angela can ask him that

20· ·tomorrow in his deposition.· So -- But the question is

21· ·still regarding, have you seen anything regarding the

22· ·different reports and research that's been done here

23· ·that indicates that people have lost their scientific

24· ·objectivity?

25· · · ·A.· · I wouldn't phrase it that way.· I think it's
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·1· ·evident in the literature that I've seen and the

·2· ·reports that I've seen that people's -- that the

·3· ·researchers who work in this field have not exercised

·4· ·the full extent of their critical faculties in trying

·5· ·to assess the qualities of procedure.· So, they have

·6· ·contended themselves with measures of validity that

·7· ·are certainly encouraging, but not conclusive, and

·8· ·that they have not -- they have not taken it upon

·9· ·themselves to thoroughly examine the validity of the

10· ·procedure, for example, by addressing the four

11· ·fundamental conceptual concerns that I've articulated.

12· · · ·Q.· · Okay.· Let's move on.· We're going to move

13· ·on to the third report.· That is report 240.· I guess,

14· ·first, I don't think I asked you, when did you receive

15· ·Dr. Handley's rebuttal report?· I think I only asked

16· ·you about Dr. Hersh.

17· · · ·A.· · I believe that it was soon after she

18· ·submitted it, but I cannot recall a date.

19· · · ·Q.· · Do you recall whether you received

20· ·Dr. Handley's and Dr. Hersh's report at the same time?

21· · · ·A.· · I am fairly certain that they did not come

22· ·as part -- as attachments to the same email, but they

23· ·may have come in emails that were delivered at the

24· ·same time or nearly the same time.

25· · · ·Q.· · Okay.· When did you begin work on your third
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·1· ·report?

·2· · · ·A.· · I began work formally on the third report

·3· ·after the receipt of Dr. Handley's disclosures

·4· ·regarding the 2017 general election, but the thoughts

·5· ·that -- many of the thoughts that were present in the

·6· ·third report were already germinating in my mind.

·7· · · ·Q.· · At the time you began working on this

·8· ·report, did you believe that you would be permitted to

·9· ·submit it and testify to its contents?

10· · · ·A.· · I had not formed a belief in that regard.  I

11· ·simply felt that as an expert, I had a responsibility

12· ·to offer my client the full benefit of my expertise,

13· ·and I felt that I had important things to say, and, of

14· ·course, the 2017 analysis had not been responded to.

15· ·So, it did feel to me like it was important for my

16· ·clients that they be informed of what I thought as

17· ·credibility.

18· · · ·Q.· · That's a great question.· Why didn't you

19· ·include any analysis of the 2017 election in your

20· ·December 22nd report?

21· · · ·A.· · Because I was overwhelmed with the task of

22· ·fighting through -- It would have been lovely if I

23· ·could have, but I was overwhelmed with the task of

24· ·fighting through the voluminous, poorly documented and

25· ·to some degree obscured disclosures associated with
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·1· ·the previous election analyses, which I had far

·2· ·exceeded the amount of time that I had expected to

·3· ·devote to this project simply for the purpose of

·4· ·getting the December report out as you currently see

·5· ·it.

·6· · · ·Q.· · So, next question, why didn't you include

·7· ·the 2017 analysis in your February 12th report?

·8· · · ·A.· · It would have been great if I could have,

·9· ·but the burden of responding to all the other issues

10· ·that I felt were raised by the Plaintiff's submissions

11· ·was so extensive, that I simply wasn't able to find

12· ·the additional effort and time necessary to respond

13· ·to -- I'm sorry -- responding to the existing issues

14· ·in the elections that had already been analyzed seemed

15· ·more compelling to me than expanding my analysis to a

16· ·new election that had not yet been presented.

17· · · ·Q.· · Okay.· So, referring to the third report,

18· ·again, Exhibit 240, on page number 1, Section II-A,

19· ·and I'm referring under the title "Use of the 2000

20· ·Name List".· Are you with me or not yet?

21· · · ·A.· · Just found it.

22· · · ·Q.· · Okay.

23· · · ·A.· · Yes.

24· · · ·Q.· · All right.· So, first of all, did you

25· ·address the topic of 2000 Census surname list in your



Page 213
·1· ·first or second report?

·2· · · ·A.· · No.

·3· · · ·Q.· · So, did you receive any facts or data from

·4· ·your attorneys regarding the 2000 Census surname list?

·5· · · ·A.· · No.

·6· · · ·Q.· · Okay.· And how did you come to look at the

·7· ·2010 Census surname list?

·8· · · ·A.· · The nature of my expertise, such as it is,

·9· ·is not something that I can turn on and off.· I find

10· ·myself inadvertently reflecting on matters that puzzle

11· ·me, regardless of whether those matters are pressing

12· ·to others or not.· I have continuously been reflecting

13· ·on Dr. Handley's evidence, and I find myself

14· ·constantly being -- well, constantly being visited by

15· ·additional concerns about what she has done.

16· ·Somewhere after the second report, I reminded myself

17· ·of Dr. Handley's insistence that the 2011 to 2015

18· ·American Community Survey was much more relevant to

19· ·her analysis than the 2010 decennial Census because of

20· ·the changes in Eastpointe and the recency of the ACS

21· ·data, and then it occurred to me that the same

22· ·argument ought to apply to the surname lists.· I guess

23· ·I was already aware that there was a surname list

24· ·generated out of the 2010 Census, as well.· And, so,

25· ·fortunately, I have clients who are prepared to allow
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·1· ·me to follow my expertise where it leads.· I was --

·2· ·Gosh, I don't think I asked permission.· I think I

·3· ·simply trusted that they understood that I would

·4· ·continue to think about these things.· I downloaded

·5· ·the 2010 surname list to see -- first to ensure that

·6· ·Dr. Handley had used the 2000 as she said and, second,

·7· ·to see if it made any difference, whether or not the

·8· ·2010 surname list was used instead.

·9· · · ·Q.· · Do you know whether the studies using BISG

10· ·have relied on the 2000 Census surname list for the

11· ·surname component of the BISG equation?

12· · · ·A.· · I think most of them have, but I can't speak

13· ·to that authoritatively.· I haven't read those studies

14· ·necessarily with that question in mind.

15· · · ·Q.· · Let me ask this differently.· Are you aware

16· ·of any application of BISG using the 2010 Census

17· ·surname list?

18· · · ·A.· · I'm not aware, and I'm unclear as to why

19· ·that would be relevant.· The fact that no one has done

20· ·the right thing doesn't mean it's not the right thing.

21· ·In this case, it may well be that the literature has

22· ·proceeded on the theory that the surname lists don't

23· ·change.· And, so, it doesn't matter which surname list

24· ·you use, and that might not have been an entirely

25· ·unreasonably theory adhere to.· At the same time, it's
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·1· ·testable.· The fact that no one has yet tested it,

·2· ·apart from myself, is, yet again, evidence that the

·3· ·literature addressing the BISG methodology is in a

·4· ·preliminary scientific state.· A natural question to

·5· ·ask and one that didn't take me very long to answer is

·6· ·whether or not the 2000 and 2010 surname lists offer

·7· ·the same information.· The fact that no one else

·8· ·apparently has thought to ask that question, well,

·9· ·that's something they -- it should have occurred to

10· ·somebody.

11· · · ·Q.· · Well, let me ask that question.· Can you

12· ·point to where you have assessed the racial

13· ·probability associated with specific surnames present

14· ·in Eastpointe comparing 2000 Census surnames to 2010

15· ·Census surnames?

16· · · ·A.· · If you look at Table 1, you will see Smith,

17· ·Johnson, Williams, Brown and Jones.· Well, I know for

18· ·a fact that Smith and Johnson appear among the City of

19· ·Eastpointe voters, and I would be willing to bet the

20· ·last piece of food I have in my bag in Ms. Gabel's

21· ·office that Williams, Brown and Jones appear, as well.

22· · · ·Q.· · Okay.· So, what you're saying is, you didn't

23· ·look at this associated with Eastpointe, but you're

24· ·guessing that it probably applies?

25· · · ·A.· · It's not my guess, that is Dr. Handley has
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·1· ·taken the position that the national surname list from
·2· ·2000 is applicable to Eastpointe.· If I have -- Yes, I
·3· ·have adopted the same assumption.
·4· · · ·Q.· · Okay.
·5· · · ·A.· · I'm sorry.· Rather, I have adopted the
·6· ·assumption that a national list is applicable to
·7· ·Eastpointe.
·8· · · ·Q.· · Let's turn to page 3, Table 2.· So, you
·9· ·write that across surnames for which a black
10· ·probability is available, the probability is increased
11· ·by .57 percentage points from 2000 to 2010; is that
12· ·correct?
13· · · ·A.· · Yes.
14· · · ·Q.· · Okay.· Do you know if this is a greater or
15· ·lesser change than the increase in eligible voter
16· ·population in Eastpointe from the best 2010 Census
17· ·data to the best available ACS data?
18· · · ·A.· · I can't imagine why that comparison is
19· ·relevant.
20· · · ·Q.· · So, the answer is, you don't know?
21· · · ·MR. ALBRIGHT:· Objection as to form.
22· · · ·A.· · Could you read the question again, please?
23
24· · · ·(Court Reporter read back last question.)
25
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·1· · · ·A.· · I know I have seen the 2010 VAP Census

·2· ·number for Eastpointe, and I have seen 2011-2015 ACS

·3· ·estimate of CVAP for Eastpointe, and I know one of

·4· ·those numbers was around 24,000 something, and the

·5· ·other was 23,000 something, and I don't remember which

·6· ·was which.· So, no, I don't remember the increase in

·7· ·the population, but, again, the comparison isn't of

·8· ·any interest.

·9

10· ·BY MR. MELLETT:

11· · · ·Q.· · Okay.· Since we're guessing in terms of

12· ·looking at this, how about I'll refer you back to

13· ·Exhibit 235, Dr. Handley's report, page 4, Table 1?

14· ·So, do you see there where the increase has been the

15· ·percentage-wise -- if you take percentage black VAP,

16· ·it increased in total from 25.53 percent to

17· ·36.65 percent using the ACS CVAP?

18· · · ·A.· · That's not the numbers we were talking

19· ·about.· You asked about the population totals, and, in

20· ·fact, if you look at them, I was pretty close.· 24,103

21· ·for the VAP in 2010 and 23,670 for the CVAP in ACS

22· ·from '11 to '15.

23· · · ·Q.· · Well, I am talking about the percentage

24· ·points.· And, so, you would agree with me here that

25· ·there's been an increase by 11.12 percentage points;
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·1· ·wouldn't you -- from black VAP to black CVAP?

·2· · · ·A.· · If Dr. Handley's tabulations are

·3· ·trustworthy, that's correct.

·4· · · ·Q.· · Okay.· And, so, would you agree that the

·5· ·change in demographic data from the 2010 Census to the

·6· ·ACS data in 2011 to 2015 has a significantly greater

·7· ·impact on Dr. Handley's analysis than any change in

·8· ·the surname data from the 2000 to 2015 surname list?

·9· · · ·A.· · Not at all.· That seems like a ludicrous

10· ·suggestion.· Whose is it?

11· · · ·Q.· · It's just mine, sire, but I get to ask the

12· ·question.

13· · · ·A.· · No question.

14· · · ·Q.· · All right.· So, you don't accept that

15· ·there's any difference there; the fact is that why you

16· ·might use one versus the other?

17· · · ·A.· · I'm not objecting at this point to the use

18· ·of the ACS.· I'm objecting to the use of the 2000

19· ·surname list.

20· · · ·Q.· · Okay.· I believe you did object to the use

21· ·of the ACS in your report when you said it was the

22· ·convention to use Census data, but maybe I'm

23· ·misremembering here.· So, have you attempted to

24· ·replicate Dr. Handley's data using the 2010 Census

25· ·surname list?
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·1· · · ·A.· · No.· Ran out of time for that.

·2· · · ·Q.· · All right.· Do you know if using the 2010

·3· ·Census surname list will cause any changes in the

·4· ·identification of black preferred candidates?

·5· · · ·A.· · No, I don't.· That is the critical question,

·6· ·and it's, obviously, the question that Dr. Handley

·7· ·should have asked since those are her estimates and

·8· ·particularly since she was so aggressive about

·9· ·requiring use of the most recent Census data.· Her

10· ·neglect of the more recent surname list is very

11· ·difficult to understand.

12· · · ·Q.· · Do you know what is the likely percentage

13· ·increase in black BISG turnout estimates measured of

14· ·the percentage of black electorate that you would

15· ·expect based on use of the 2010 surname list rather

16· ·than the 2000 surname list?

17· · · ·A.· · A rough guess would be that the 2010 surname

18· ·list would probably indicate something around 5

19· ·percent more blacks in Eastpointe than would the 2000

20· ·surname list.· Whether or not that would materially

21· ·change Dr. Handley's ecological inference of the vote

22· ·preferences of blacks in Eastpointe is the wide open

23· ·question and one that should be resolved before anyone

24· ·believes they have a credible estimate of what those

25· ·voting preferences are.
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·1· · · ·Q.· · Okay.· So, if the result here is that there

·2· ·are some additional people who are black, who were

·3· ·instead listed here as white, would you agree with me

·4· ·that the effect on that would be to decrease the

·5· ·amount of white polarized voting, assuming that black

·6· ·and white voters vote differently?

·7· · · ·MR. ALBRIGHT:· Objection as to form.

·8· · · ·A.· · I'm sorry.· There is too much going on there

·9· ·for me to have an intuition regarding that question

10· ·that I would rely on as an answer.· It's too

11· ·complicated.

12

13· ·BY MR. MELLETT:

14· · · ·Q.· · Well, I mean, the first assumption is

15· ·that -- that we're looking at is that white voters are

16· ·tending to vote for white candidates, which I think

17· ·has been shown by the data.· So, the question is, if,

18· ·in fact, that black voters are voting differently and

19· ·if some black voters have been misidentified as white,

20· ·wouldn't that just decrease the amount of polarization

21· ·between black and white voters?

22· · · ·MR. ALBRIGHT:· Same objection.

23· · · ·A.· · First, the question of whether or not white

24· ·and blacks vote differently is currently answered in

25· ·your terms by Dr. Handley's analysis, which, at least
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·1· ·as far as I know, Dr. Handley's analysis is based on

·2· ·data that's riddled with thousands of errors.· So,

·3· ·that conclusion in my view is not credible.· Beyond

·4· ·that, the question of how shift in racial composition

·5· ·across precincts feed into ecological -- into the

·6· ·maximum estimations of the ecological inference

·7· ·procedure to generate results, no, there's too much

·8· ·going on there.· I can't guess.· That's something that

·9· ·you would have to run.

10

11· ·BY MR. MELLETT:

12· · · ·Q.· · Okay.· Let's turn to page 4.· It's your

13· ·II-B, "Impossible probability estimates in the 2017

14· ·General Election".· The first question, did you

15· ·address the topic of impossible probability estimates

16· ·in either of your first or second reports?

17· · · ·A.· · No.

18· · · ·Q.· · And in terms of the impossibility estimate,

19· ·did Eastpointe attorneys at any time alert you to the

20· ·fact that there were negative numbers?

21· · · ·MR. ALBRIGHT:· Objection as to form.

22· · · ·A.· · The answer is, certainly not.· I would be

23· ·very surprised if any of the attorneys had examined

24· ·the spreadsheets carefully enough to even be aware of

25· ·which columns contain the BISG estimates.
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·1· · · ·MR. MELLETT:· You guys are totally getting dissed
·2· ·here.

·3· · · ·MR. ALBRIGHT:· That's my objection.

·4· · · ·A.· · That was out of order; wasn't it?
·5· · · ·MR. ALBRIGHT:· That's fine.

·6· · · ·A.· · Sorry.
·7· · · ·MR. BROWN:· He's referring to all attorneys.

·8· · · ·MR. ALBRIGHT:· He didn't differentiate.
·9

10· ·BY MR. MELLETT:
11· · · ·Q.· · The -- So, regarding the probability

12· ·estimates, what is your basis for claiming that BISG
13· ·should not be used for the black and white population

14· ·because there is a negative number in front of other?
15· · · ·A.· · Ha, ha.· I'm sorry.

16· · · ·Q.· · It's okay.· I'm glad I could provide you a
17· ·good laugh, Dr. Zax -- I'm sorry -- Professor Zax.

18· · · ·A.· · The BISG generates estimates of the
19· ·probability that an individual might -- I'm sorry.

20· ·The BISG procedure as employed by Dr. Handley
21· ·generates estimates of the probability that each

22· ·individual would be white, black, Hispanic or of some

23· ·other identity.· Those identities are mutually
24· ·exclusive and exhaustive, that is in terms of

25· ·Dr. Handley's analysis, those are the only identities
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·1· ·that are available.· The probability of some identity

·2· ·must be one, that is everyone has an identity.· If

·3· ·only four identities are permitted in the scope of the

·4· ·analysis, the sum of those probabilities must also be

·5· ·one.· Therefore, if any individual probability of the

·6· ·four is wrong, that will inevitably imply that one of

·7· ·the other probabilities is wrong and probably all

·8· ·four.· They all have to add up to one.· If they're

·9· ·wrong, the other three have to add up to something

10· ·that's wrong, as well, in order to cancel out the

11· ·error in the one to get you to a sum of one.

12· · · ·Q.· · So, let me ask.· I mean, let's be a little

13· ·more concrete, for example, that if we have an

14· ·estimate that is looking at white CVAP -- And I'm just

15· ·going to take here from the table that you've

16· ·included.· This is just for a reference.· It's your

17· ·column -- It is "Z" is the white CVAP, "AA" is the

18· ·black CVAP, Hispanic CVAP is "AB" and other CVAP is

19· ·"CVAP".· Now, if we look at most of these and -- you

20· ·know, you can certainly go through, just as I have,

21· ·and look at most of these -- and if we see that, for

22· ·example, that -- I'm just randomly picking 23 out of

23· ·the error -- is that white CVAP is .11.· That's the

24· ·probability there.· It's .110505.· And black CVAP is

25· ·.896957, and the Hispanic CVAP is 0, and the other
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·1· ·CVAP that is listed there is negative .00746.· So, is

·2· ·your claim there that the fact that there is a

·3· ·negative .00746 means that the probabilities for white

·4· ·and black CVAP can't be used?

·5· · · ·A.· · Let's have some perspective here.· Anyone

·6· ·dealing in probabilities should know that negative

·7· ·numbers are impossible.· So, an analyst generating

·8· ·results with negative probabilities who doesn't

·9· ·notice, doesn't identify it is failing at the simplest

10· ·part of her analytical task.· If this analyst has

11· ·failed at the simplest part of her analytical task,

12· ·then the likelihood that she has performed the more

13· ·complicated elements of her analytical task in a

14· ·manner that is correct, that likelihood is

15· ·substantially diminished.· So, the problems with these

16· ·negative probabilities go well beyond the

17· ·probabilities themselves.· There's every reason to

18· ·believe that they are the harbinger or the portent or

19· ·the signal of more and perhaps even more consequential

20· ·errors.· That's the first point.

21· · · ·The second response to your statement is, we don't

22· ·know what the correct probability is.· I believe that

23· ·you are perhaps assuming that the correct possibility

24· ·is 0, and, therefore, the deviation between the stated

25· ·probability and the correct probability is in your
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·1· ·terms small, but we don't know what the correct

·2· ·probability is.· And, so, the fact that this

·3· ·particular number here is negative .00746 does not

·4· ·mean that the error is .00746.· It could be anything

·5· ·else because we don't know what the right number is.

·6· · · ·Third, the last point is that what really matters

·7· ·is, if you had correct probabilities here, what would

·8· ·the ecological inference be, and we don't know that.

·9· ·All we know is we have many, many errors of this sort.

10· ·These were simple things to catch and hard things to

11· ·get wrong.· They're wrong.· They weren't caught and

12· ·that means that everything else has to be in question.

13· · · ·And the fourth --

14· · · ·Q.· · You've answered my question.· I think that

15· ·the -- You're really saying that if something that is

16· ·negative .00746, we can't say that's close to 0; that

17· ·is your professional opinion, that the whole estimate

18· ·has to be thrown out because the fact is, is that if

19· ·you've got something that is negative .00746, it means

20· ·that it can't possibly -- the black and white can't

21· ·possibly be valid?

22· · · ·MR. ALBRIGHT:· Objection as to form.

23· · · ·A.· · My answer stands as I said it.· Negative

24· ·.00746 may seem small in relation to 0, but 0 is not

25· ·the true probability.· You don't know what the true
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·1· ·probability is, and you don't know how far negative
·2· ·.00476 deviates from the true probability, apart from
·3· ·the fact that you've got an algebraic procedure.· If
·4· ·you look at the formula for the BISG calculation, it
·5· ·is impossible for that formula to generate a negative
·6· ·number.· I'll say that again.· It is impossible to
·7· ·generate a negative number from that formula, unless
·8· ·that formula is misused.· So, these negative numbers
·9· ·indicate that Dr. Handley has misused that formula in
10· ·the analysis of 2017 election, and those negative
11· ·numbers reappear in her analyses of all the other
12· ·elections in the same profusion, with the exception of
13· ·the special election in 2015.· That indicates that she
14· ·has misused the formula in every one of those
15· ·elections.· So, if the original calculation is done
16· ·incorrectly, then the likelihood that the analysis in
17· ·a whole -- as the whole is in some way credible or
18· ·trustworthy, that likelihood is very small.
19
20· ·BY MR. MELLETT:
21· · · ·Q.· · And, so, if -- So, if you look at that and
22· ·you're otherwise presented with estimates that are
23· ·negative .0 or slightly above 1, your implication
24· ·would be, no matter what, that was done incorrectly?
25· · · ·A.· · Yes.
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·1· · · ·Q.· · Okay.

·2· · · ·A.· · The formula for the BISG cannot generate

·3· ·negative numbers -- if it's used correctly, cannot

·4· ·generate numbers in excess of 1 if it's used

·5· ·correctly, not even by a little bit.· So, that mean,

·6· ·when you do it, you've done it wrong, and you've done

·7· ·it wrong multiple times.

·8· · · ·Q.· · Okay.· I understand your point.· Is that --

·9· ·So, is the different points that you would make, for

10· ·example -- We were talking about Goodman's regression

11· ·earlier, and, as we know, Goodman's regression can

12· ·give you a negative number when you're looking at

13· ·voter preferences, and we know that Goodman's

14· ·regression can also give you a number higher than a

15· ·hundred percent.· That isn't analogous?

16· · · ·A.· · No.

17· · · ·Q.· · Why not?

18· · · ·A.· · There's nothing in the formula for Goodman's

19· ·regression -- and by that, we can mean either the

20· ·single regression or the double regression technique

21· ·-- there is nothing in the formula that restricts the

22· ·results to being between 0 and 1 inclusive.· That, of

23· ·course, is one of the criticisms of Goodman's style

24· ·regressions and one of the merits of King's ecological

25· ·inference, that is King's ecological inference is
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·1· ·designed to make estimates -- it's designed to produce

·2· ·only estimates in the feasible range of 0 to 1.· So,

·3· ·this is more -- This is much more -- The analogy here

·4· ·was, if somehow you got an ecological inference

·5· ·estimate of greater than 1, you would know that you

·6· ·screwed up.· That's exactly what happened here.

·7· · · ·Q.· · So, would you consider it appropriate for

·8· ·Dr. Handley to replace all estimates that were below 0

·9· ·with 0?

10· · · ·A.· · Certainly not, and I'll tell you why.

11· ·Again, I can't tell you the full range of mistakes

12· ·that she's made even --

13· · · ·Q.· · That's not my question.

14· · · ·A.· · I understand.· That's the preface to my

15· ·answer.· So, here's the rest of the answer:· I can't

16· ·tell you the whole range of mistakes that she's made,

17· ·but in this case, the probability -- the true

18· ·probability, BISG probability, that someone was of an

19· ·other race or ethnicity would be 0 only if there were

20· ·no residents in that block group who were of other

21· ·race or ethnicity or if there were no individuals with

22· ·that surname who were of other race or ethnicity.· You

23· ·would actually have to check those two data items

24· ·before you could claim that the correct estimate is 0.

25· · · ·Q.· · So, do you know if the presence of this
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·1· ·estimate -- Again, taking the .007 estimate, do you

·2· ·know whether or not that would cause any change in the

·3· ·estimates of the share of black voters who supported a

·4· ·particular candidate?

·5· · · ·A.· · I wish I did.· I wish I had another month to

·6· ·give to this project.· As I understand it, you're

·7· ·already objecting to my most recent contributions.· If

·8· ·you would like to give me another couple of weeks, I'd

·9· ·be happy to give you the answer to that.· But, of

10· ·course, the first responsibility to provide that

11· ·answer to that is on Dr. Handley.· Dr. Handley should

12· ·have known that she had impossible estimates, she

13· ·should have fixed them, and she should have presented

14· ·results that didn't incorporate them.

15· · · ·Q.· · So, are you aware of the literature -- this

16· ·is by Fremont in particular, but it's others, also --

17· ·where they have talked about the concordance between

18· ·self-reported race and ethnicity and BISG estimates

19· ·being 90 to 96 percent for black, Asian, Hispanic and

20· ·white groups; are you aware of that?

21· · · ·A.· · I have seen those examples, yes.

22· · · ·Q.· · And, likewise, are you aware of the fact

23· ·that in looking at other populations, which include,

24· ·for example, American Indians, multi-race persons,

25· ·that they say that it shouldn't be used for those
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·1· ·persons due to small numbers; have you seen that?

·2· · · ·A.· · I've seen those assertions, yes.

·3· · · ·Q.· · Okay.· So, the question is, is that with

·4· ·something like that, isn't it the fact that -- as BISG

·5· ·has used, that if you're dealing with one of the four

·6· ·larger groups, that, in fact, it is found to be

·7· ·accurate, and it's only when you're dealing with this

·8· ·other group that it's not recommended?

·9· · · ·MR. ALBRIGHT:· Objection to form.

10· · · ·A.· · If you're somehow trying to make the

11· ·position that negative probabilities are okay just

12· ·because they're others, that's completely

13· ·unacceptable.· Negative is wrong.· It doesn't matter

14· ·who they are, and it doesn't matter if the estimates

15· ·for others should be imprecise.· That may be possible,

16· ·but they still need to be between 0 and 1.

17

18· ·BY MR. MELLETT:

19· · · ·Q.· · So, the objection solely is dealing with the

20· ·negative?

21· · · ·A.· · No.· The objection is that the formula has

22· ·been used incorrectly, and the evidence in this case

23· ·that the formula has been used incorrectly is that you

24· ·have patently impossible predictions.· And the

25· ·evidence is similar in most of -- in all the other
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·1· ·elections, with the exception of the 2015 special
·2· ·election.· There the formula has been used incorrectly

·3· ·there's.· Two forms of evidence.· One is that her BISG
·4· ·estimates can't be replicated.· I can replicate all

·5· ·the others.· I can't replicate them.
·6· · · ·Second, for the BISG estimates, in about

·7· ·800 cases, estimate positive probabilities that
·8· ·someone will be Hispanic in block groups where no

·9· ·Hispanics reside, and there are another 700
10· ·observations where she estimates positive

11· ·probabilities that someone will be of other in block

12· ·groups where there are no others residing.· The
13· ·formula can't do that.· It can't do that.

14· · · ·Q.· · And where is that in your report?
15· · · ·A.· · That is in the part of the third report that

16· ·is not in admission.· That doesn't make it any less
17· ·true.

18· · · ·MR. MELLETT:· Okay.· It we can go off the record.
19

20· · · · (A brief recess off the record at 5:40 p.m.)
21· · · · · · ·(Back on the record at 5:45 p.m.)

22
23· ·BY MR. MELLETT:

24· · · ·Q.· · Dr. Zax, are there any answers that you wish
25· ·to change?
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·1· · · ·A.· · I can't think of any.· Thank you for the
·2· ·opportunity.
·3· · · ·Q.· · Likewise, is there any information that you
·4· ·couldn't recall that you now -- that you have recalled
·5· ·now?
·6· · · ·A.· · At this point in the day, if I haven't
·7· ·remembered it already, it's not coming back.
·8· · · ·Q.· · The last question.· Anything you would like
·9· ·to add so that we can understand your answers more
10· ·clearly, something you needed to clarify?
11· · · ·A.· · I don't think so.
12· · · ·MR. MELLETT:· No further questions.
13
14· · · · · · · · · · (Reserve signature.)
15· · · · · · (Deposition concluded at 5:46 p.m.)
16· · · ·(Mr. Mellett ordered original transcript by email
17· ·to himself and Ms. Richardson, with original Exhibits
18· ·attached thereto.· Ms. Gabel ordered a copy of
19· ·transcript by email to herself, Mr. Albright and Mr.
20· ·Brown, with a copy of Exhibits attached thereto.)
21
22
23
24
25
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·1· ·STATE OF MISSOURI· · · )

· · · · · · · · · · · · · · )· ·SS

·2· ·COUNTY OF ST. LOUIS· · )

·3

·4· · · ·I, HOLLY A. MCCULLOUGH, a Certified Shorthand

·5· ·Reporter, a Certified Court Reporter and a Registered

·6· ·Professional Reporter, do HEREBY CERTIFY that pursuant

·7· ·to agreement among counsel there appeared before me on

·8· ·March 19, 2018, at Crotzer & Ormsby, 130 S. Bemiston

·9· ·Avenue, Suite 602, Clayton, Missouri, DR. JEFFREY ZAX,

10· ·who was first duly sworn by me to tell the whole truth

11· ·of all knowledge touching upon the matter in

12· ·controversy aforesaid so far as the witness should be

13· ·interrogated concerning the same; that the witness was

14· ·examined and said examination was taken down in

15· ·shorthand by me and afterwards transcribed, signature

16· ·having been reserved by agreement of counsel, and said

17· ·deposition is herewith returned.

18· · · ·Dated this 21st day of March, 2018.
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20· · · · · · · · · · · · · · · __________________________

· · · · · · · · · · · · · · · · HOLLY A. MCCULLOUGH

21· · · · · · · · · · · · · · · Notary Public

· · · · · · · · · · · · · · · · IL CSR #084-004265

22· · · · · · · · · · · · · · · MO CCR #1011

· · · · · · · · · · · · · · · · RPR #821968
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·1· · · · · · · · · · · · · · · __________________________

· · · · · · · · · · · · · · · · JEFFREY ZAX

·2
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·4· ·State of ______________· · )

· · · · · · · · · · · · · · · · )· · SS.

·5· ·County of _____________· · )
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·7· · · ·IN WITNESS WHEREOF, I have hereunto set my hand

·8· ·and affixed my Notarial Seal this ______ day of

·9· ·________________, 2018.
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13· · · · · · · · · · · · · · · ___________________________
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·1
·2
·3
·4· · · · · · · · · · · · · · · · · ·March 22, 2018
·5· ·Ms. Angela Bullock Gabel
· · ·Attorney at Law
·6· ·130 S. Bemiston Avenue, Suite 602
· · ·Clayton, MO· 63105
·7
· · · · · · · Re:· United States of America vs. City of
·8· · · · · · · · ·Eastpointe, et al., No. 4:17-cv-10079
·9· ·Dear Ms. Gabel:
10· ·Enclosed please find a copy of the deposition
· · ·transcript of Dr. Jeffrey Zax that was taken on
11· ·March 19, 2018 in the above matter.· Signature was
· · ·reserved.· Therefore, would you please have Dr. Zax
12· ·review his transcript, and if there are any changes,
· · ·please have him make the necessary corrections on the
13· ·enclosed Correction Page.· Also, please have Dr. Zax
· · ·sign the enclosed Witness Signature Page before a
14· ·Notary Public.· Thereafter, please return the
· · ·Correction Page and the Witness Signature Page to the
15· ·above address for attachment to the original
· · ·transcript.
16
· · ·Further, please be advised that said errata sheet and
17· ·Witness Signature Page need to be returned within
· · ·twenty-eight (28) days from the date of this
18· ·correspondence.
19· ·If you have any questions, please feel free to contact
· · ·this office.· Thank you for your cooperation.
20
· · · · · · · · · · · · · · · · · · ·Sincerely,
21
22
· · · · · · · · · · · · · · · · · · ·HOLLY A. MCCULLOUGH,
23· · · · · · · · · · · · · · · · · ·C.S.R., C.C.R., R.P.R.
24· ·Enclosures
· · ·pc:· · · Tim Mellett w/o encl.
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·1· ·Reference No.: 1528727

·2

·3· ·Case:· UNITED STATES vs CITY OF EASTPOINTE

·4

· · · · ·DECLARATION UNDER PENALTY OF PERJURY

·5

· · · · · I declare under penalty of perjury that

·6· ·I have read the entire transcript of my Depo-

· · ·sition taken in the captioned matter or the

·7· ·same has been read to me, and the same is

· · ·true and accurate, save and except for

·8· ·changes and/or corrections, if any, as indi-

· · ·cated by me on the DEPOSITION ERRATA SHEET

·9· ·hereof, with the understanding that I offer

· · ·these changes as if still under oath.

10

11· · · · · ·___________________________

12· · · · · ·Dr. Jeffrey Zax

13

14· · · · · · ·NOTARIZATION OF CHANGES

15· · · · · · · · · (If Required)

16

17· ·Subscribed and sworn to on the ______ day of

18

19· ·__________________________, 20____ before me,

20

21· ·(Notary Sign)________________________________

22

23· ·(Print Name)· · · · · · · · · · Notary Public,

24

25· ·in and for the State of _____________________
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