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UNITED STATES OF AMERICA 

EASTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION 

 

UNITED STATES OF AMERICA, ) 

      ) 

   Plaintiff,  )  

      ) 

v.      ) 

      ) 

CITY OF EASTPOINTE;    ) 

EASTPOINTE CITY COUNCIL;   ) 

SUZANNE PIXLEY, in her official  ) Civil Action No. 4:17-cv-10079 

official capacity as Mayor of    ) 

Eastpointe; CARDI DEMONACO JR.,  ) 

MICHAEL KLINEFELT,    ) 

SARAH LUCIDO, and JOHN MARION ) 

in their official capacities as members ) 

of the Eastpointe City Council; and  ) 

STEVE DUCHANE, in his official   ) 

capacity as Eastpointe City Clerk,  ) 

      ) 

   Defendants.  ) 

 

DEFENDANTS’ BRIEF IN OPPOSITION TO PLAINTIFF’S MOTION TO STRIKE 
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I. INTRODUCTION AND BACKGROUND 

 

 The instant litigation involves Section 2 of the Voting Rights Act.  Plaintiff United States 

alleges Defendants City of Eastpointe, et al., are liable because the at-large electoral structure 

unintentionally discriminates against black voters.  Defendants vehemently disagree and filed a 

Motion for Summary Judgment on April 9th arguing this case should be dismissed for Plaintiff’s 

failure to meet the third Gingles precondition.1  Plaintiff opposed the motion in a May 10th filing 

and Defendants filed a Reply on May 24th.   

 Defendants also filed a Motion to Exclude any Evidence, Opinion, or Testimony related 

to the BISG Methodology and Data (“Daubert motion”) on April 9th, arguing the method and 

data are unreliable.  Plaintiff was granted an extension to oppose the motion until April 26th. 

(See, Doc. #30) Defendants filed a Reply on May 3rd.  Defendants considered the case submitted 

at that time and ready for the oral argument scheduled on July 11th. 

 In the last week of May, Plaintiff began filing additional documents related to the 

motions already submitted.  On May 28th, Plaintiff filed the instant Motion to Strike arguing that 

information disclosed prior to filing its Opposition Briefs is new information.  Plaintiff requests 

the Court strike two expert affidavits filed April 9th and expert deposition testimony from March 

19th. 2  On May 31st, Plaintiff filed new information labelled a “Supplemental Exhibit.”  

Defendants have already filed a Motion to Strike Plaintiff’s newest document.3 

 Plaintiff’s Motion to Strike argues that expert affidavits filed on April 9th contain 

                         
1 Defendants filed their Motion for Summary Judgment on April 9th at 11:03pm Central Time 

without thinking of the Court’s Eastern Time zone. Defense counsel apologizes for the slight 

delay in filing. 
2 Plaintiff refers to the expert Declarations as affidavits. Defendants do so accordingly. 
3 On May 28th, Plaintiff filed this Motion to Strike arguing Defendants failed to disclose 

information.  On May 31st, Plaintiff filed a “Notice of Supplemental Exhibit.” Plaintiff 

apparently fails to see the contradiction.  
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previously undisclosed information.  Plaintiff also argues expert testimony it possessed prior to 

the close of discovery was undisclosed.  Plaintiff is mistaken on both counts. 

 As discussed below, the affidavits merely supplement and explain the already disclosed 

expert reports.  They are not, in any sense, substantially different from prior testimony.  Second, 

Plaintiff possessed the allegedly undisclosed testimony from Dr. Zax since March.  The instant  

complaint is presented two months later and after the case is ready for argument.  Plaintiff’s 

Motion is unwarranted and untimely.  

II. QUESTIONS PRESENTED 

 

(1) Whether the expert affidavits exceed the scope of the expert reports?  

(2) Whether the expert opinions differ substantially from prior opinions or whether they 

were merely explanations and elaborations on previous testimony?    

III. ARGUMENT 

The Sixth Circuit holds that Fed. R. Civ. Proc. 26(a) does not require an expert to simply 

read or re-state his expert report. Thompson v. Doane Pet Care Co., 470 F.3d 1201, 1203 (2006).  

Instead, it “contemplates that the expert will supplement, elaborate upon, explain and subject 

himself to cross-examination upon his report.” Id. Unless the affidavits “differ substantially” 

from the expert report and deposition testimony, they should be admitted. In re Stand “N Seal, 

Products Liability Litigation, 636 F.Supp.2d 1333, 1335 (N.D.GA 2009). 

Fed. R. Civ. Proc. 37(c)(1) states, “If a party fails to provide information…as required by 

Rule 26(a)…, the party is not allowed to use that information…unless the failure was 

substantially justified or is harmless.” See also, Dickenson v. Cardiac & Thoracic Surgery of E. 

Tenn., 388 F.3d 976, 983 (6th Cir. 2004), holding exclusion is mandatory “unless non-disclosure 

was justified or harmless.” 
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Defendants’ argument is simple. First, the paragraphs Plaintiff complains about were an 

elaboration of existing opinions.  The opinions were disclosed and there is no new information to 

trigger Rule 37.  Second, if the paragraphs are considered new information then they are 

harmless. 

a. Defendants’ expert affidavits merely elaborate on opinions in their expert 

reports. 

 Plaintiff Moves this Court to exclude two expert affidavits from Drs. Alford and Zax.  

Plaintiff complains these affidavits constitute “new opinions” that were a “surprise.” Doc. #42-1, 

p. 7-8.  It appears Plaintiff would have Defendants’ experts only reiterate their reports word-for-

word.  However, the Federal Rules allow for elaboration and explanation of previous opinions.  

Defendants compare the challenged statements to prior testimony to demonstrate Plaintiff’s 

hyperbole in the instant Motion. 

Plaintiff’s Motion asks this Court to strike Dr. Alford’s affidavit in its entirety for two 

allegedly undisclosed paragraphs.  Plaintiff’s complaint regarding Dr. Alford is that paragraphs 

22 and 23 are new opinions that “substantially differ” from previously disclosed testimony.  

First, Dr. Alford’s report states that he has been an expert in Voting Rights litigation in 

dozens of cases involving several decades. Plaintiff’s Ex. 8, Alford Rep. pp. 1-2.  In all his time 

as an expert, Dr. Alford states he has “never seen a BISG analysis used in any case I have been 

involved in, nor have I read about any voting rights case in which BISG was used. In addition, I 

have not seen any social science work on voting behavior that utilized BISG derived data.” 

Plaintiff’s Ex. 8, pp. 7-8. 

Second, Dr. Alford was asked in deposition whether he believes Dr. Handley’s analysis is 

statistically sound. Alford Dep. 18:13-18.  Dr. Alford replied he does not believe her BISG 
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analysis is appropriate. Id. Plaintiff pressed further about BISG and statements in his report.  Dr. 

Alford responded. “…maybe I wasn’t clear here, but I intended to express that my reason for not 

addressing those issues (meaning BISG) or replicating it is that I don’t believe that it’s an 

appropriate method. Alford Dep. 18:11-19:19.  Dr. Alford continued, “I guess if I have to 

summarize why I’m not addressing it (BISG), I’m not addressing it because I don’t think it’s 

statistically sound.” Alford Dep. 20:4-4. 

Finally, Plaintiff challenges paragraph 23 that states, “I do not believe BISG should be 

employed in this case because the accuracy and statistical reliability of BISG data for estimating 

the proportion of Black registered voters….has not been tested in any research that I am aware 

of, nor has its use for this purpose been evaluated and relied on by any court that I am aware 

of…”  This statement merely elaborates and explains Dr. Alford’s already disclosed opinions 

from his expert report and deposition.  Paragraph 21 states that Dr. Alford is familiar with 

proprietary data from a company called Catalist.  Plaintiff challenges paragraph 22 that states, 

“My understanding is that Catalist data is not the same as BISG data…”  Alford Dec. ¶21-23.  

Defendants cannot explain Plaintiff’s surprise in reading these statements. Dr. Alford’s 

affidavit clarifies his opposition to BISG. His explanation is entirely consistent with his 

deposition testimony and his expert report.  While Plaintiff argues the affidavit “is essentially a 

new expert report,” Defendants argue the comparison speaks for itself. Doc. 42-1 citing Eiben v. 

Gorilla Ladder Co., 2013 WL171677 at 5 (E.D. Mich. Apr. 22, 2013.)  The affidavits clarify 

previous opinions and are neither new nor a surprise. 

Plaintiff continues its assault with Dr. Zax’s affidavit. Plaintiff would have this Court 

strike the entire affidavit because it claims paragraphs 10, 13 and 14 are so “novel” and 

“unsubstantiated critiques of BISG” that they would cause “significant expense and delay and 
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would disrupt this Court’s ability to schedule a trial for several months.” ECF 42-1, p. 9.  Again, 

Plaintiff cannot be surprised that Dr. Zax is critical of BISG. It is the main subject of every 

expert report.  Apparently, the offensive surprise is that Dr. Zax found “so many errors in both 

the micro and macro level that the BISG estimates cannot be considered accurate” or “reliable.” 

Zax Dec. ¶13. The following paragraph is also challenged as new and substantially different. I 

states, “the BISG methodology is in its preliminary stage.” Zax Dec. ¶14. For comparison, Dr. 

Zax states in deposition that “..the scientific understanding of this procedure is currently at a 

preliminary stage, and that we are not in a position to make general claims about its credibility, 

reliability or trustworthiness.” Zax Dep. 158:15-19.  The words are actually identical to prior 

testimony, the procedure is the subject of a Daubert motion for lack of reliability and yet 

Plaintiff claims surprise.  

The final offending paragraph, (paragraph 10) involves an academic article that Plaintiff 

entered as Exhibit 241 in Dr. Zax’s deposition.  In the affidavit, Dr. Zax explains that the 

methodology in the academic article is not the same as the BISG methodology.  Zax Dec. ¶10. 

Again, this is an article that Plaintiff actually entered as an exhibit in deposition and asked 

questions about it.  Dr. Zax was questioned about it when he explained, “There is nothing in this 

table that corresponds to the BISG procedure as implemented by Dr. Handley.” Zax Dep. 98:17-

19.  In other words, the table in the academic article is not the same as the BISG methodology. 

That was Dr. Zax’s testimony in deposition and in the affidavit. 

Plaintiff fails to actually compare the expert affidavits with the expert reports and 

depositions. Instead, it makes broad claims of prejudice and surprise from statements that are 

slightly different from the written reports.  As demonstrated above, the affidavits merely 

elaborate on Defendants’ criticism of the BISG methodology and data as unreliable.    
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b. Dr. Zax’s deposition testimony is not a surprise. 

   Plaintiff also Moves the Court to strike Part I, Paragraph 4, and Section II.B of 

Defendants’ Reply brief because it was surprised and harmed by the allegedly undisclosed 

deposition testimony it elicited from Dr. Zax. Doc. #42-1, p. 11.  Yet, the testimony is not central 

to Dr. Zax’s critique and Plaintiff had the opportunity to discuss it in Dr. Zax’s deposition.  In 

Metropolitan Property and Cas. Ins. Co. v. Calvin, 802 F.3d 933, 941 (2015), the court upheld 

the trial court’s denial of a motion to strike when the complaining party had notice of the 

witnesses and exhibits before the discovery deadline and discussed them during deposition 

testimony. 

 The section of the Reply Brief Plaintiff claims is prejudicial relates to criticism Dr. Zax 

admits “is part of my expert opinion in this case” but is not in writing. Zax Dep. 175:19-20. The 

Court foreshadowed this occurrence in a March telephonic hearing when it stated, “Well, is it 

correct that when we mention that these ideas are in the expert’s head, isn’t it the case that at any 

deposition, if the expert has grounds to critique the methodology or the conclusions of another 

expert, that the expert may be questioned regarding the reasons they critique the other experts, 

even if those reasons have not been reduced to a report?”  Plaintiff’s Ex. 1, Telephonic 

Conference from March 12, 2018 p. 20.  The Court noted that since the case was still in the 

discovery stage, the government had the opportunity to cross-examine Dr. Zax. Id. p. 24.   

Plaintiff questioned Dr. Zax in an approximately seven-hour deposition. Plaintiff’s 

counsel is very familiar with this topic and was able to clarify and redirect questions accordingly.  

If Plaintiff was surprised by a statement within that deposition, it had every opportunity to 

continue and/or clarify the statement in its cross-examination. 
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c. The allegedly undisclosed testimony is harmless. 

United States ex rel. Tenn. Valley Auth. V. 1.72 Acres of Land, 821 F.3d 742, 752 (6th Cir. 

2016) holds that Federal Rule 37(c) requires compliance with Rule 26(a) unless the violation was 

harmless or is substantially justified.  Defendants did not violate anything and the accusation is 

incredible.  Even if it had, the alleged violation is harmless. 

Plaintiff is its own worst enemy on the alleged harm caused by the allegedly undisclosed 

opinions.  In fact, Plaintiff actually contradicts itself.  Plaintiff argues, “While BISG evidence is 

an important component of the United States’ case, the same cannot be said of the latest 

critiques developed by Defendants’ experts.” Doc. #42-1, p. 10.4 Plaintiff explains that Dr. Zax’s 

alleged new opinions are essentially an after-thought.  Even worse, Plaintiff admits Dr. Alford’s 

“newfound critique of BISG is at best secondary.” Doc. #42-1, p. 10.  The first full paragraph on 

page 10 of Plaintiff’s Brief in Support of its Motion to Strike, Doc. #42-1 is its undoing.  In it, 

Plaintiff reverses its own argument.  

d. Plaintiff waived its opportunity to strike the allegedly undisclosed testimony. 

 Plaintiff has had every opportunity to complain about the allegedly undisclosed 

testimony. Instead, it waited until twenty-one days after the Daubert Motion was submitted to 

complain.5  The allegedly harmful affidavits were filed before Plaintiff filed its Briefs in 

Opposition to the Daubert and Summary Judgment motions. Yet, Plaintiff was silent. Plaintiff’s 

silence when it had the opportunity to respond waives its objection. It also proves the statements 

                         
4 These admissions are perplexing since the harmless standard must be met for Plaintiff’s motion 

to be successful. 
5 While Fed. Rule Civ. Proc. gives a party 21 days to file a motion to strike a pleading, the 

testimony and declarations that form the basis of Plaintiff’s complaint are not pleadings. As such, 

the 21-day rule does not apply.  See, Mazzeo v. Gibbons, 2010 WL 3910072 at 2-3 (D. Nev. 

2010) “Rule 7(a) identifies pleadings as the complaint, answer, and reply, but not motions and 

other papers. Thus, a motion to strike under Rule 12(f) is limited to pleadings.” 
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are harmless.  Defendants would have the parties proceed to the summary judgment argument 

without the delay of Plaintiff’s multiple late filings.  

CONCLUSION 

For the reasons cited above, Defendants respectfully request this Court DENY Plaintiff’s 

Motion to Strike.  

 Dated this 7th day of June, 2018.  Respectfully Submitted, 

 

       _/s/ Angela Bullock Gabel______ 

       Angela Bullock Gabel #58227MO 

       ABG Law Office 

       7710 Carondelet Ave., Suite 405 

       Clayton, MO 63105 

       (314)721-8844 

       agabel@abglawoffice.com 

 

Richard S. Albright 

       Calvin C. Brown 

       Robert D. Ihrie 

       Ihrie O’Brien 

       24055 Jefferson Ave., Suite 2000 

       P.O. Box 420  

       St. Clair Shores, MO 48080 

       (586) 778-7778 

       ralbright@ihrieobrienlaw.com 

       cbrown@ihrieobreinlaw.com 

       ihriebob@aol.com 

 

 

 

CERTIFICATE OF SERVICE 

I, Angela Bullock Gabel, certify that on June 7, 2018, I filed the foregoing document 

using the e-filing system thereby serving electronic copies via email to all named parties below: 
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DEFENDANTS’ INDEX OF EXHIBITS 

 

1. Exhibit A - Declaration of Dr. John Alford 

 

2. Exhibit B - Declaration of Dr. Jeffrey Zax 

 

3. Exhibit C - Deposition of Dr. John Alford 

 

4. Exhibit D - Deposition of Dr. Jeffrey Zax 
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