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Detroit, Michigan

Wednesday, August 1, 2018

_ _ _

(Proceedings commenced at 2:37 p.m., all parties

present)

THE CLERK: Court calls Case No. 17-10079, United

States of America versus the City of Eastpointe.

Counsel, will you please place your appearances on

the record?

MR. FREEMAN: Dan Freeman on behalf of the United

States.

THE COURT: Mr. Freeman. All right. Who else do you

have at counsel table?

MR. LEVINGSTON: Luttrell Levingston on behalf of the

United States.

THE COURT: Mr. Levingston.

MR. FREEMAN: And also with me are George Eppsteiner

and Jasmyn Richardson from the Voting Section in D.C.

THE COURT: All right. Thank you very much.

Welcome.

MS. GABEL: Good afternoon. I'm Angela Gabel. I

represent the defendants.

THE COURT: All right. Welcome, Ms. Gabel. And who

do you have at counsel table?

MR. ALBRIGHT: Good afternoon, Your Honor. Richard
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Albright on behalf of the defendants.

THE COURT: Mr. Albright.

MR. IHRIE: Robert Ihrie, City Attorney, City of

Eastpointe. We also have Matthew Tavi, T-A-V-I.

THE COURT: Welcome, Counsel.

All right. Well, we have a number of motions that

are scheduled for today. Before we get started, let me just

thank our court reporter. Today we have Ms. Linda Cavanagh

who's our court reporter. We also have Mr. Brad Darling as our

law clerk who's present in the courtroom as well.

Now, I'd like to focus primarily on the motion for

summary judgment today. We also have a motion regarding

possibly excluding some of the data, that's the Bayesian

Improved Surname Geocoding data. So that was docket number 24,

the motion to exclude that, which essentially is a Daubert-type

motion, and I have reviewed that very carefully. I have also

reviewed the other motions that have been filed very carefully.

My intention would be to deny the motion regarding

the exclusion of this data and this methodology without

prejudice for now because it seems to me that from reading the

motion for summary judgment, both sides are willing to accept

the data that was gathered using that method for purposes of

this motion. Is that right, Ms. Gabel? That's how I read your

motion. Aren't you saying that?

MS. GABEL: Well, Your Honor, we're -- we're --
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THE COURT: Stand when you address the Court please.

MS. GABEL: I'm sorry. I apologize. Sorry about

that.

THE COURT: That's quite all right.

MS. GABEL: Your Honor, Eastpointe's position is we

believe we have a strong case for summary judgment, and we know

that we need to take all genuine disputes of material fact and

accept plaintiff's facts, which we have done. Clearly, we do

have a problem with the BISG data. I mean clearly we -- we

believe it is unreliable.

THE COURT: But for purposes of your motion, I think

I read in there that you -- you accept it, don't you, for

purposes of your motion for summary judgment?

MS. GABEL: It's true, we have accepted --

THE COURT: All right.

MS. GABEL: -- we've accepted the --

THE COURT: So really that's a question of whether or

not that evidence, that kind of evidence should be considered

by the Court if the matter goes to trial, correct?

MS. GABEL: Correct.

THE COURT: All right. And so I'm going to deny that

motion now. You will be free to refile that if it turns out

this matter goes to trial and we'll take it up then, all right?

MS. GABEL: Will do.

THE COURT: In addition, this -- this is going to be
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a bench trial anyway if it is a trial, isn't it?

MS. GABEL: Correct.

THE COURT: And so the usual Daubert concerns about

gatekeeping I don't think are quite as important when the judge

is the fact finder because I can assess that evidence. But

that doesn't mean that I've made any conclusions about whether

or not it would meet the Daubert standards, all right? All

right. Thank you very much.

Then I also wanted to mention the couple of other

motions that we have here. We've got a motion to strike by the

government, that's docket 42, regarding some late expert

reports. My feeling on that is similar in the sense that I

don't think there's any point in striking that material at this

stage. If the -- the late opinions that the government alleges

are late are matters that the government has not been allowed

to respond to because of the fact they were filed later, then

we can take it up later, but for now I'm going to deny that

without prejudice too to be raised later.

And the same goes for the defense motion to strike

the notice of supplemental exhibit; that's docket 45. So

that's denied as well. If it turns out that it becomes

significant later on, we can readdress it, but I don't think

it's appropriate at this stage.

So that clears the decks for our summary judgment

motion. And you may need to get something from your table, I
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don't know, because you came up to the lectern there. Ms.

Gabel, if you want to, you can, but I'd be happy to hear from

you. I'll give each side about maybe 20 minutes or so.

But I want to say that I think that this case raises

complex issues both factually and legally. The parties have

done a very good job putting together a record for the Court to

go through, but it's a very voluminous record and a very

complicated record with a lot of competing expert testimony, a

lot of competing expert analysis and statistical information

that I want to make certain we give the kind of attention to

that it needs. And so I don't mean to limit you unduly, but

about how much time do you think you would need?

MR. FREEMAN: We won't need 20 minutes, Your Honor.

THE COURT: All right. Very good. Then I'd be happy

to hear from you at this time.

MS. GABEL: Okay. Again, Your Honor, my name is

Angela Gabel. I represent the defendants City of Eastpointe on

this motion for summary judgment.

Your Honor, today our argument is going to focus on

the third Gingles precondition. We have filed our motion both

on the first and third Gingles precondition. However, we will

submit our argument on the first Gingles precondition on the

briefs.

THE COURT: I'm happy to hear how to pronounce

Gingles.
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Is that something that the parties agree on?

MR. FREEMAN: Yes, Your Honor.

THE COURT: Very good. We have a -- beginnings of an

agreement here.

MS. GABEL: It's a good start.

THE COURT: Okay. So I agree, I think that the third

precondition is exactly where we should focus.

MS. GABEL: So, Your Honor, we're arguing the third

precondition, and the question is whether or not

minority-preferred candidates are usually defeated. And I'd

like to start off by saying minority-preferred candidates,

that's a term of art and it -- that means the person, the

candidate that has received the most support from minority

voters.

THE COURT: Yes. Okay. And what I would like to

know is can you explain how does one determine whether a

minority is a preferred minority candidate?

MS. GABEL: Sure. So in this case it's done

completely by expert analysis, and in this motion in particular

we rely only on the plaintiff's expert analysis. And the

plaintiff actually -- the minority-preferred candidates that

we're going to be talking about today are the candidates that

the plaintiff's expert has identified.

THE COURT: All right. And that's the analysis that

does include the BISG methodology?
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MS. GABEL: Yes.

THE COURT: All right. And so for purposes of our

hearing, can you explain how exactly does that analysis

determine who the preferred candidate is? I know that they

use -- I know the kind of information that goes into it, but

I'm just trying to understand, you have a -- you have a vote

tally, right, so you know who won and who lost?

MS. GABEL: Yes.

THE COURT: Are they able to go back and determine

who voted for that candidate by name?

MS. GABEL: Basically there's -- in this case in

particular there's two inferential techniques; they're called

ecological regression and regression analysis. So you take the

data from the census, the ACS or the decennial census or the

BISG, and they plug that information into these equations,

we'll call them equations, ecological inference, and that's how

they infer voting patterns because we don't know the race of

the voter.

THE COURT: You don't know the race of the voter, I

recognize that, but do you know the name of the voter? I mean

do they -- do they go back and end up with a list of the votes

that were cast and who cast them by name, is that -- and then

that's what they then try to figure out what the race of the

people are?

MS. GABEL: Not exactly. The BISG methodology is
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more individualized like what you're suggesting. The BISG

methodology relies on the voter file and who actually voted.

The census data just relies on demographics from the census

down to a very small level, it's called a bloc group, so we

could liken it to a neighborhood. So the census just merely

infers that the demographics and the voters that turned out are

similar to the voters that are in the bloc group from the

census from that area.

THE COURT: I see. So in other words, if you have a

particular precinct, the votes are tallied in that precinct and

you know 10,000 votes went for one candidate and maybe 3,000

votes went for another candidate in that precinct?

MS. GABEL: Correct.

THE COURT: And then you know what the racial makeup

of that precinct is?

MS. GABEL: Correct.

THE COURT: And then somehow you try to assume the

racial makeup of those votes?

MS. GABEL: Correct. Correct.

THE COURT: And so -- okay. Go ahead.

MS. GABEL: Okay. Once again, Your Honor, we only

rely on plaintiff's analysis. Plaintiff's expert is Dr. Lisa

Handley and her analysis indicates that minority-preferred

candidates went 60 percent of the time in the most probative

elections, and those elections are for Eastpointe City Council
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that involve both black and white candidates.

Now, when you look at elections for the Eastpointe

City Council that only involve white candidates,

minority-preferred candidates have been elected 100 percent of

the time, that's undisputed.

THE COURT: All right. So why don't you make that

distinction again. So you said you've got your 100 percent of

results and you got your 60 percent results. Why don't you

explain that again.

MS. GABEL: Sure. So in this case in particular

there are we'll say three categories of elections that have

been analyzed. The parties agree that the most probative

elections are for Eastpointe City Council that are interracial.

THE COURT: Right.

MS. GABEL: And -- and that's very clear and -- in

terms of case law, that those have the most priority and have

the most probative value.

Now, there's two other sets or categories of

elections that have been analyzed here. One category are

elections for the Eastpointe City Council that only involved

white candidates. There were no black candidates in those

elections. Now, there's a case -- there's multiple cases in

the Sixth Circuit, Cousin v Sundquist is the first one, that

indicate that those elections, elections in that category, must

be considered. They don't receive the same probative value but
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they are considered.

And then the third category of elections are called

exogenous elections, and exogenous elections are an election

for --

THE COURT: Like other statewide elections and that

kind of thing?

MS. GABEL: Correct. Anything except the

jurisdiction at issue. So I believe plaintiff's expert

analyzed elections for the Michigan Supreme Court, for Macomb

County Community College, for the school board, and I think I'm

forgetting one; oh, circuit judge. So those elections, they

can be considered. Often they are used when there aren't

enough endogenous elections to sort of make a good analysis.

But the -- the probative value of the elections is --

is -- one thing that's pretty clear in terms of at least the

most probative elections are the interracial Eastpointe City

Council elections, and in that, based on plaintiff's own

analysis, the minority-preferred candidate wins 60 percent of

the time, six out of ten times.

THE COURT: All right. Okay. So you're saying that

in the interracial city council elections for Eastpointe, that

the minority-preferred candidates win 60 percent of the time,

and that you have that in several of the tables that you've

included within your motion, right?

MS. GABEL: Correct.
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THE COURT: And if that were stipulated to, then that

would clearly not meet the third precondition because the

minority-preferred candidate would not be losing usually; the

minority-preferred candidate would be winning usually, correct?

MS. GABEL: Correct, exactly.

THE COURT: Okay. Now, that -- I don't think that is

being stipulated to at all from what I understand here. But

what do you think the Court's ability is to give weight,

differing weight to these different interracial city council

elections? In other words, must the Court consider them all

the same? I know, for instance, the -- the government argues

that the 2017 regular election should be considered an election

that had special conditions in it. What's your position on

that?

MS. GABEL: Our position is that it's up to the

Court. Our position is that there are no special circumstances

in 2017. Therefore, the endogenous, the -- the Eastpointe City

Council elections with black and white candidates, that the

statistics and the -- the -- the identities of the

minority-preferred candidates have been obtained through

plaintiff's expert. The elections at issue have been obtained

through plaintiff's expert and whether or not they won. So

our -- our -- our position is there are no special

circumstances so they are all weighed approximately the same.

I mean I can go and -- I -- I -- it's Eastpointe's
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position that there are no special circumstances. If you -- if

the Court does find special circumstances, then that election

would be -- would receive less weight, but how much less weight

is up to the Court's discretion.

THE COURT: Okay. The 60 percent that you gave,

isn't that the figure that applies to all of the city council

elections in Eastpointe where the -- where you're saying that

the data shows that the minority-preferred candidate won?

Aren't you saying that they -- that that figure applies to all

of those elections?

MS. GABEL: We are saying that figure applies to all

endogenous interracial elections, yes.

THE COURT: Well, you say interracial, but weren't

some of the elections that are listed as those in which the

minority-preferred candidate won, and I'm looking at your table

that you have in your reply brief on page 9, some of those were

not interracial elections.

MS. GABEL: Um, Your Honor, I would like to go pull

that up if that's okay.

THE COURT: All right.

(Brief pause)

MS. GABEL: And so your question is whether or not

these elections here are all interracial and the answer is yes,

they are. But what you see here in this table are the

minority-preferred candidates and the white-preferred
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candidates. So in these elections there are either one or two

seats that were up for election, and because of that, there

were either one or two minority-preferred candidates per

election.

THE COURT: Minority preferred. Okay. Yes.

MS. GABEL: Or black.

THE COURT: But minority preferred can be of any

particular racial or ethnic background, right?

MS. GABEL: Absolutely.

THE COURT: Okay.

MS. GABEL: Yes.

THE COURT: So if you take the 2009 regular election

that we've got listed there and you've got Sweeney and

Richardson, they both have a (W) next to them which I'm -- I

believe that your footnote or somewhere indicates that means

white, doesn't it?

MS. GABEL: Yes.

THE COURT: Okay. So both of those are designated

as, quote, black-preferred candidates. Where is the non-white

person in that election?

MS. GABEL: Right. So I understand your question.

So these are the candidates that minority preferred -- that

minority voters preferred. This is not a list of all of the

candidates that ran for that election. So 2009 is particularly

interesting because in 2009 there were two African-American
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candidates, there were also two white candidates, and minority

voters preferred the white candidates over the African-American

candidates, and when you look at Dr. Handley's statistics, it's

a clear preference.

THE COURT: Mm-hmm. So that's why you call these

interracial contests because even though we might not see

anyone designated in a particular race that has a B next to

them, you're saying that nevertheless in the -- in the race,

there were others, and that is to say in the election there

were other candidates who were not all white?

MS. GABEL: Correct. That's what makes this so

interesting and unique is voters, minority voters in Eastpointe

vote for the candidate. The -- the evidence indicates they

have supported white candidates as a minority-preferred

candidates and black candidates as a minority --

THE COURT: Well, they vote for the candidates that

run I guess.

So tell me how can the Court weigh or how should the

Court weigh the issue that the government raises about some of

these elections where the black-preferred candidates who won

the election were not necessarily facing a non-white candidate

who was a very serious candidate. Do I give any weight to that

sort of thing?

MS. GABEL: None, not at this point. So at this

point our motion is just about the third Gingles precondition.
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So liability in these types of cases is sort -- almost

bifurcated. So what you have first is the three Gingles

preconditions. All three of them need to be met, and if all

three of those were met, then the Court looks at the totality

of the circumstances. And in the totality of the

circumstances --

THE COURT: For instance, we've already said, you've

already told me that the Court should give differing levels of

probative weight to different kinds of elections, and that's

based on the facts that surround those kinds of elections.

Isn't that just as it is with other kinds of evidence where we

weigh and we say, well, this type of evidence is more probative

than another kind of evidence because it tends to make a

relevant fact more likely to be true? And so why is it that

the Court could not or should not also make that type of

probative weighing process in trying to figure out which ones

of these elections are more indicative of what was going on?

MS. GABEL: Sure. The Gingles factors are almost

always established with statistical evidence and statistical

analysis from the experts.

Now, there's one caveat and that's this special

circumstances analysis. And special circumstances says that --

that in the instance, the Court can look at the circumstances

around the success of a minority-preferred candidate to see if

there's something unusual about that election that would help
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that person win. So in that instance, yes, there's a different

weighing and you can sort of take the circumstances of the

election into your analysis in that instance.

But for the most part, if you look at Cousin v

Sundquist, if you look at the Anthony court, Gingles III is

established through statistical evidence, and -- and again,

it's not that you don't look at the circumstances surrounding

elections; you just don't look at them right now. Right now

we're in the Gingles III which is generally almost always

objective.

THE COURT: How -- how can the Court know when enough

is enough in determining a minority-preferred candidate

usually, as the standard says, wins or loses? I mean you --

you've -- you've selected the elections that you've selected

here. I think the government may be taking the position that

some of those elections shouldn't be counted or shouldn't be

given as much weight even though they are interracial

elections. What standard is the Court supposed to use in

trying to determine a question like that?

MS. GABEL: Sure. Well, first I'd like to point out

that -- that Eastpointe did not select the elections. We're

relying on the election that plaintiff selected. The

plaintiff's expert pulled all of these elections together and

decided --

THE COURT: But you're using -- you're -- you're --
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you're -- you're coming to a figure, this 60 percent figure, by

treating all of these essentially the same.

MS. GABEL: Yes, all of the --

THE COURT: And so that's how you come up with the

60 percent.

MS. GABEL: Correct.

THE COURT: You say, hey, there were six candidates,

the statistics show those six candidates were minority

preferred, and 6 out of 10 is 60.

MS. GABEL: Correct.

THE COURT: That's it.

MS. GABEL: That's it.

THE COURT: And so it's a simple, kind of a simple

math approach.

MS. GABEL: Because that takes the most probative

category of elections.

THE COURT: Mm-hmm. But what I'm getting at is, is

there a basis, do you believe there is a basis for

distinguishing among those most probative elections?

MS. GABEL: No, I don't, I don't. I mean I think the

Court can look at the case law, especially, you know, the

best -- the best instance of that is in a case that was decided

in this Eastern District of Michigan and that's Anthony vs.

Michigan. You'll -- you'll see that the court did not make

those considerations nor did they do that in the Cousin v
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Sundquist case. You can -- you can also look to the Gingles

analysis as well. Gingles mentions special circumstances,

that's the one caveat. But you don't see an analysis of

individual elections and individual years in -- in most of

these cases. I hesitate to say all because I can't be a

hundred percent certain.

THE COURT: Mm-hmm. All right. Go ahead.

MS. GABEL: Now, it's our position and Your Honor's

already repeated it that the Voting Rights Act and Gingles III

in particular is about the minority-preferred candidate,

whatever that person's race is. The emphasis from the Voting

Rights Act is that minority voters should have an equal

opportunity to elect candidates of their choice. It is not

about the race of the candidate. And what you'll see, the

Sixth Circuit has repeated that multiple times.

Now, plaintiffs make the argument that that's not the

standard. Plaintiffs actually insert an additional standard,

an additional element. They say that it's not the success of

minority-preferred candidates. They say it's about the success

of minority-preferred minority candidates. Eastpointe's

response is if that is what the Court meant, the Court would

have said that. There is one case that does discuss

minority-preferred minority candidates. That's an older case

and it's dropped and not followed.

If you -- if you see the Cousin case, if you see the
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Anthony case, the question is does the minority-preferred

candidate win? And when you look at the line of cases that

plaintiff cites, they're not dispositive, they -- they don't

apply to this case, and the reason is plaintiffs -- plaintiffs

continue this quote from the Rural West Tennessee case and it

says the Voting Rights Act can be violated "when candidates

favored by blacks win but only if they're white." And they

take that quotation out of context because in that case the

Court was trying to determine the probative value of endogenous

elections that only involved white candidates. So plaintiffs

pull that quotation out of that context where they only --

where minority voters only had the choice to choose between

white candidates, and they put it in our context where they did

have a choice but they chose white candidates. So it's our

position -- I would just like to be very clear on that point --

the Voting Rights Act is about minority voters' preferences and

not about the race of the candidate.

THE COURT: All right. Thank you very much.

MS. GABEL: I'd like to touch briefly on the special

circumstances analysis if that's okay.

THE COURT: Go ahead.

MS. GABEL: The point that I just made that the

Voting Rights Act is about the vote, minority voters'

preferences, and that's Eastpointe's position is that it's

about minority voters' preferences, plaintiffs would say --
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plaintiffs argue the opposite of that again when they argue

that Monique Owens was elected due to special circumstances.

Plaintiff's argument is that a black candidate had to be

elected in 2017 because there's only one white candidate, four

black candidates and two open seats. So yes, it's true, a

black candidate did have to be elected, but that's not what

we're analyzing. We're analyzing minority-preferred

candidates, what did the minority voters want. And there's no

evidence about this election that indicates -- that would

propel Monique Owens, the minority-preferred candidate, to be

successful. So again, their special circumstances analysis

just places more emphasis on the race of the candidate over

minority voters' preferences. That's why -- that's why

Eastpointe argues strongly that there are no special

circumstances in 2017.

THE COURT: Well, isn't the point though that because

the white candidate withdrew and had applied for both

elections, that was Mr. Klinefelt, the -- even if you had a

situation where the white majority was going to band together

and not vote for a black person, no matter how hard they tried,

they couldn't do that. They would always have to elect -- I

mean a black person would get elected.

MS. GABEL: Yes, a black person would get elected.

THE COURT: No way they couldn't get elected.

MS. GABEL: Absolutely, we agree.
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THE COURT: So what's that really representative of?

I mean it doesn't show much of anything because that was just

going to be what happened, and I thought that was what they

were saying was that you can't really -- you can't count that

election in the way you might count an election that was not

affected the way that one was affected by withdrawal of the

other candidate.

MS. GABEL: I think that is what they're saying.

It's just that Eastpointe disagrees.

THE COURT: I see. All right.

MS. GABEL: You know, again, there were five

candidates, two open seats. The chances were that a

minority-preferred candidate would not get elected. Three

candidates were not minority-preferred and -- and three of them

were African-American. There were -- there was --

THE COURT: But I mean the point is that the other

white person withdrew so you didn't have an opportunity to get

two white people elected, it couldn't have happened, right --

MS. GABEL: Correct.

THE COURT: -- the way you're telling it?

MS. GABEL: Yes.

THE COURT: So it was going to happen. So as far as

being -- being able to help judge the issue of whether or not

you could have the possibility of a white majority that could

always back the white candidate preventing a black person from
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ever getting elected, you can't judge that based on that

election because the withdrawal of the white person made it

impossible for that to happen even if anybody wanted it to

happen, right?

MS. GABEL: Correct. But --

THE COURT: So it's just not a very good test of

that.

MS. GABEL: Well, and one thing I would point out,

which Eastpointe does argue in their brief, is that even if the

Court does find special circumstances, that doesn't mean that

Ms. Owens' success is completely eliminated. That doesn't mean

that you take that election off the table. It gets slightly

less probative value.

But again, you know, the -- the case law indicates

that the Court needs to look at what usually happens: are

minority-preferred candidates only elected sporadically? And

the answer is no, absolutely not. Minority-preferred

candidates under our analysis are elected 60 percent of the

time. If you would like to give Monique Owens slightly less

probative value, does that still mean that minority-preferred

candidates are elected only sporadically? No, it doesn't.

THE COURT: Very good. All right. Anything further?

MS. GABEL: Again, if -- if -- Eastpointe has tried

very hard to concede any genuine issues of material fact. We

have only relied on plaintiff's analysis, and everything you
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see in our brief is plaintiff's expert analysis. So I would --

I do believe this is ready for judgment as a matter of law and

ripe for dismissal.

But in the alternative, Eastpointe has requested a

neutral expert if the Court would find that helpful, and there

is precedent in this Eastern District for doing that. While

plaintiffs say that's not necessary, it would put off the trial

date, there is no trial date. Also --

THE COURT: Are you asking for that in order to

resolve this motion or are you asking for that if there's a

trial?

MS. GABEL: Oh, I'm asking -- we have made that

motion both with -- we have made that request both with Daubert

and with summary judgment in case the Court needs it.

Honestly, the Court -- it appears now the Court has done quite

a bit of homework on this case, so -- but I want to put that

out there because there's certainly precedent that these cases

are extremely complicated and they're unique and the expert

reports can be difficult to discern sometimes. So if the Court

would find it helpful, we have put that out there in the

alternative. However, very clearly we feel like we have a very

strong case for dismissal.

THE COURT: How do I deal with the issue that you're

supposed to draw reasonable inferences in favor of the

non-moving party? And if the government says, well, you know,
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just as you're not -- we -- you shouldn't give as much weight,

perhaps probative weight to the election of 2017 for the

reasons that we've discussed, you also shouldn't give as much

weight to some of these other elections here or there for these

reasons and here's why. And so when you take those out of the

factor, it's actually -- it turns out that the

minority-preferred candidate doesn't win 60 percent; they only

win 20 percent or 30 percent or something or less. Do I have

to draw those inferences in their favor?

MS. GABEL: No. I'm sorry, no, respectfully no.

This is a legal question and case law answers that question.

The legal standard for the third Gingles precondition is about

whether or not minority-preferred candidates usually win or

usually lose. Again, when you look at anything outside of the

special circumstances analysis, all of those circumstances can

come in but they come in later at the totality of the

circumstances.

Now, plaintiff brings those facts up strategically to

sort of divert the Court's attention, but that's not what the

analysis is here. The analysis is about whether or not

minority-preferred candidates usually win. If you look at

plaintiff's own expert analysis, she does not judge the quality

of campaigns. She does a numerical objective analysis. So

that -- that is what is at issue in this motion, and any of the

other outside -- outstanding circumstances, anything else is
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there just basically as a red herring.

THE COURT: All right. Thank you very much, Ms.

Gabel.

Who is going do address this on behalf of the

government?

MR. FREEMAN: I will, Your Honor.

THE COURT: I'll give you about the same amount of

time.

Why don't you, if you would, first begin by

explaining the same issue that I asked counsel about which was,

in plain language if you can, how do you determine whether a

candidate is a minority-preferred candidate, how does that

process work?

MR. FREEMAN: Thank you, Your Honor. Does the -- is

the Elmo available, is it on, because that might make things

easier.

THE COURT: That's the Elmo, right, right there, is

that the Elmo?

MR. FREEMAN: It is.

THE COURT: So I can't see if it's on. I think you

need to like raise the top of it or something though.

MR. FREEMAN: I'll go without.

THE COURT: Okay.

MR. FREEMAN: Thank you, Your Honor.

So as the Court knows, we have secret ballot in the
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United States. So you have all of the election results

compiled at the precinct level. So what you have at the

precinct level are a list of what votes were received. And the

information that you have about a precinct, you have two types

of information. You have the list of individuals who cast

ballots and you have demographic information about the

precinct.

Now, there are two standard models that all the

parties agree are reliable methods to estimate racial

preferences and that's ecological regression and ecological

inference which Ms. Gabel mentioned. So paired up with your

election results, you need to have a racial figure for each

precinct that you input into the models. So you have a set of

data points.

THE COURT: The ecological regression and the

ecological inference are models?

MR. FREEMAN: Yes.

THE COURT: And you need to have a ratio number that

you input into the models?

MR. FREEMAN: That's correct, Your Honor. Imagine a

scatter plot. You have a set of points on a scatter plot and

on one axis is the level of support for a candidate and on the

other axis is race. An ecological regression is essentially

fitting a line that most closely fits the scatter plot, and all

you do is you follow that line to a hundred percent of the
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racial group under investigation and where that line hits a

hundred percent is the estimated level of support from that

racial group. So you essentially follow the line to an

imaginary hundred percent black precinct, that's your level of

support. You follow it to a hundred percent white precinct,

that's your level of support.

Ecological inference is a more complicated method.

It's very difficult to explain, I'll be honest, but it -- it's

roughly the same basic concept.

Now, in terms of inputting data into the model, the

demographic data, there are a variety of different inputs that

are used, and experts determine on a case-by-case basis what

the best data are. In six southern states you have

registration by race, you have self-reported race when you

register, so you can use the voter turnout list to know exactly

what the racial makeup was in a given precinct. You look at

every voter, you see what race they are, you add them up, and

you use that modeled against your turnout or your -- your

results in that precinct. You collect all the precincts, you

build your model.

Everywhere else you need to use an estimate, and the

experts here agree it's better to use an estimate based on the

voter turnout list than to use an estimate that is based on

just the overall demographics of the precinct, and that's

because the demographics of the precinct, you may have people
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who are not registered, you may have people who don't turn out.

And that's why actually Dr. Handley in this case used

the Bayesian Improved Surname Geocoding method because it

starts with the voters who turned out and then uses a variety

of publicly available information to generate an estimate of

the racial composition of the voters who actually turned out in

each precinct in each election.

But sometimes you will use citizen voting age

population for the precinct as a whole. Dr. Handley provided

that information as well. Sometimes you'll use information

about the percentage of voters in a precinct who have a Spanish

surname, and that's in cases where you're looking at vote

dilution involving Latinos. There are a variety of different

metrics. Does that make sense, Your Honor?

THE COURT: Yes, I guess I would say so. The bottom

line is that it's -- it's a model that's used, and for our

purposes today anyway, both sides are agreeing to use the same

model, you would agree with that too, right?

MR. FREEMAN: Yes, Your Honor.

THE COURT: And so it's ultimately an estimate of the

support that voters of a certain race gave to a candidate,

correct?

MR. FREEMAN: That's correct, Your Honor.

THE COURT: No one really knows for sure what the

results were --
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MR. FREEMAN: No.

THE COURT: -- on a -- on a race-related or

ethnic-related basis, correct?

MR. FREEMAN: That's a limitation imposed by the

secret ballot, Your Honor.

THE COURT: Right. Okay. So do you agree with the

argument that Ms. Gabel just made that the elections that are

the interracial city council contests, and in particular the

2009, 2011 regular elections, 2015 special election, 2015

regular election, 2017 special election and 2017 regular

election of the Eastpointe City Council, are the most

probative?

MR. FREEMAN: As a category, yes, Your Honor. But

the United States strongly disagrees with the method in which

the defendants count the various seats or -- rather than

contests, the way that they categorize using a

contest-by-contest basis, was there an African-American who ran

in this race, but then they look at the results on a

seat-by-seat basis.

And the only case to ever look at -- that we're aware

of that looked at a seat-by-seat basis in this manner was

Clarke, but Clarke limited the analysis in a way that

defendants ask this Court to ignore. It looked at the

percentage of black-preferred black candidates who were

successful. And the reason for that, similarly to here, is
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that the nature of the bloc voting in Clarke, much as it is in

Eastpointe, is that the majority generally casts their vote for

white candidates. And so in effect what's happened in

Eastpointe is that absent special circumstances,

black-preferred candidates can win only if those candidates are

white.

Moreover, the way that defendants have categorized

elections as interracial but then looked at the results in a

seat-by-seat basis allows them to count seats as interracial

that no black candidate could have won. Take, for example, the

2015 election, the Nov -- sorry, November 2017 election. There

were two seats available in that election and three candidates.

Alexandria Bibb Williams, the sole African-American candidate,

was the most preferred candidate among black voters, but

because white voters cast their vote as a bloc for the two

white candidates, the sole black candidate lost.

Now, it's not possible that the both first and second

choice candidate of black voters, the candidate who received

the most black support and the second most black support, could

both lose. There were only two candidates, or sorry, three

candidates for two slots. But, of course, the candidate who

won was the white candidate. The candidate who lost was the

black candidate.

They want to say that that's a 50/50 race, that it

shows that half the time black-preferred candidates win, but
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there's a real difference, and that's that black voters don't

have the same choice that white voters have, the same electoral

opportunity to elect a candidate of their own race absent

special circumstances. That's the real difference between the

frame of analysis.

THE COURT: Why don't they?

MR. FREEMAN: Well, because majority voters vote as a

bloc in favor of white candidates, and they consistently

outvote black-preferred candidates when black voters are aware

that a black candidate is running. In 2017 the most recent

one-on-one, head-to-head election, Councilman Klinefelt ran

against a woman named Tonia Gladney. Ms. Gladney was an

African-American candidate, she received cohesive black

support, but because Representative or, excuse me, Councilman

Klinefelt received substantial white support, he won. The same

was true of Ms. Bibb Williams in terms of the November 2017 or

2015 election. The same is true in terms of Ms. Owens in the

February 2015 election. She received substantial

African-American support but she could not beat a white

candidate. Only reason she was able to win in 2017 was that

the typical pattern that we see in Eastpointe couldn't happen

where you didn't have as many white candidates running as there

were seats. That's the special circumstance, and it was a

particularly peculiar circumstance.

With this litigation pending, you had two incumbents
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and two seats that were going to be up. And after the petition

deadline had ended and no white challengers had emerged but no

one else could sign up to run, one of them drops out, and so

that created the opportunity that the normal pattern of white

voters voting for white candidates wouldn't lead to the defeat

of both black -- of -- of all of the black candidates. One of

them would have to win. Now, white voters, some of them just

didn't cast a second vote, and those who did split their vote

so they weren't able to control the second seat. But this is

certainly not the typical way that elections happen in

Eastpointe. That's why it's a special circumstance. And even

the fact that this litigation was pending contributes to the

fact that this is a special circumstance.

Now, defendants have suggested that elections that

occur under special circumstances are only entitled to lesser

weight. I don't believe that there's any case law in support

of that. The language of the third precondition states

expressly that the question is whether the majority votes

sufficiently as a bloc to enable it, in the absence of special

circumstances, usually to defeat the minority's preferred

candidate.

THE COURT: So you would kick out the 2017 election

from consideration?

MR. FREEMAN: I would, Your Honor.

THE COURT: What -- how -- all right. I'm trying to
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make sure I can understand the concept of what you're arguing

for which is to analyze the elections in a contest-by-contest

way rather than adding up the seats that were won the way that

Eastpointe does. So how can I do that and at the same time

answer the question whether a minority-preferred candidate

usually wins? Doesn't there have to be some aggregation of

what's going on here? I can't just say I've looked at each

contest individually and found a problem. Doesn't there have

to be some aggregation that says usually something's happening?

MR. FREEMAN: There does, Your Honor, but it doesn't

need to be statistical. The Court can look and weigh certain

elections more than others and say that in the elections that

most reflect the actual current electoral dynamics in the City

of Eastpointe, the black candidates of choice are usually

defeated, and particularly when black candidates wish to elect

candidates of their own race. There can be counting, but

the -- this Court can look and see whether or not the elections

themselves and the black-preferred candidate are illustrative

of polarization. Even if this Court does choose to look on a

candidate-by-candidate basis, the Court -- the case law in the

Sixth Circuit makes it clear that this Court should be focusing

on black-preferred black candidates. The --

THE COURT: Which case are you referring to?

MR. FREEMAN: Specifically Clarke uses the exact

language of a percentage of black-preferred black candidates,

Case 4:17-cv-10079-TGB-DRG   ECF No. 53   filed 09/20/18    PageID.2569    Page 36 of 55



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Motions • Wednesday, August 1, 2018

USA v City of Eastpointe, et al • 17-10079

37

and defendants simply dropped the second word "black" in their

brief.

Moreover, in Anthony the Court only looked at the

success of minority-preferred candidates. It's clear from the

tables at the end of the case, even if this Court doesn't want

to rely on the Pildes Report, that the Court was only looking

at the success of minority candidates. In fact, the most

preferred candidates in some of the elections at issue in

Anthony were white candidates and those were in interracial

contests, but the Court looked only at the success of the

minority candidates in those elections.

The reason the Court granted summary judgment in

Anthony, and that is the only summary judgment opinion of which

we're aware in the Sixth Circuit to address the third

precondition, was that -- was that half, fully half of the

minority-preferred candidates, the minority, minority-preferred

candidates, were successful. If this Court were to apply a

similar metric here, the number of successful

minority-preferred minority candidates who -- who are elected

absent special circumstances is zero. Zero percent of

black-preferred black candidates have been able to be

successful.

THE COURT: Is that if you take out the 2017 regular

election?

MR. FREEMAN: It is, Your Honor. Well, it is -- the
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success of Monique Owens would be taken out. I mean this --

this Court could consider the second African-American-preferred

candidate in that election. It was a two-seat regular

election. African-American voters preferred two black

candidates. One was elected because she received marginally

more support from the white community than the other, but the

other was not because a bloc voting in favor of Councilman

DeMonaco, but it's zero either way.

What hasn't happened is a black-preferred black

candidate being elected in the absence of special

circumstances, and that's because of the persistent voting

pattern of the majority vote being in favor of white candidates

in the City of Eastpointe.

Now, defendants mentioned a couple of elections in

2009 and 2011. Gingles makes clear that this Court needs to

both take context into account and look at the most recent

elections and weigh them more heavily than older elections.

Moreover, it's particularly critical black voters

could not have won both seats in those elections even though

defendants suggest this Court should double-count them and

count them more heavily than more recent single-seat elections

in 2015 and 2017. In 2011 you had an African-Amer -- only one

African-American candidate running for two seats, and you had

one of the current council members saying he didn't even know

that person was running until election day. The candidate
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himself admitted that he only -- he primarily campaigned north

of Nine Mile when the whole black community was south of Eight

Mile, along the Eight Mile Road border. The black community

didn't know he was running, but even if the black community had

favored him for one seat, the second seat was essentially a

white-white contest.

And the same is true in 2009. You had one -- you had

two black candidates on the ballot but one of them had dropped

out of the race. She had asked to be removed from the ballot.

And so you have one candidate who admitted she started running

too late and didn't campaign seriously enough to win and the

other who dropped out. At most, one black candidate could have

won in 2009, but defendants suggest that this Court should

count both seats as interracial contests and weigh that

election more heavily than special elections in 2015 and 2017.

Excuse me, Your Honor.

Now, I'd like to touch on one of the additional

elections that was an interracial contest but not for the

Eastpointe City Council because it's indicative of the broader

pattern that we see here. In 2009 you had the only what we

call exogenous contest, a contest for a different position

other than Eastpointe City Council that occurred on the same

day as an Eastpointe City Council election and involved the

same electorate, just basically the City of Eastpointe. And

the Euclid decision made clear that's -- those are the most
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probative exogenous elections.

In that 2009 East Detroit School Board race you had a

African-American individual who had been appointed to a

vacancy, and unlike the earlier candidates for city council, he

was able to run an effective campaign. He got leadership of

the African-American churches behind him, he campaigned across

the cities, the city leadership campaigned for him.

Nonetheless, despite being the clear favorite of

black voters, highly cohesive support, he received the least

support among all five candidates running for the three seats

in that election among white voters and he finished last in the

city. Even with the benefit of incumbency, even with a strong

campaign, he finished last and he lost.

But under defendants' proposed test, a test that no

other case of which we are aware has opposed -- has applied,

they would call that election a win for black voters because

the other two seats in that election were won by the other two

white incumbents who both black and white voters supported.

The pattern, the same pattern that we see in

Eastpointe City Council elections is that the white voters in

Eastpointe vote as a bloc against back candidates. They can't

win unless special circumstances are present, and that limits

the choice of African-American voters and it limits their right

to have an equal chance to elect representatives of their own

race. The -- the decision in Rural West Tennessee makes it
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clear that -- that that is not a full and equal opportunity to

elect preferred candidates as protected by Section 2 of the

Voting Rights Act.

THE COURT: The school board election was for how

many seats?

MR. FREEMAN: Three, Your Honor, but only one black

candidate ran, and, of course, that black candidate finished

last as every black candidate has finished in any East Detroit

School Board election or Eastpointe City Council election.

Every black candidate has finished behind every white

candidate, incumbent or challenger, in every single one of

these elections. It is only with special circumstances that a

black-preferred black candidate can win.

The -- the case law is also clear that the reelection

of white incumbents with both black and white support is of

marginal relevance to the case particularly where the United

States' theory of the case is that the majority is engaged in

targeted bloc voting specifically against black-preferred black

candidates and not against black-preferred candidates in

general.

Unless the Court has further questions on the third

precondition --

THE COURT: How do you respond to the argument that

the -- the focus of the Court should be on whether or not

minority-preferred candidates are being elected regardless of
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whether they're black or white?

MR. FREEMAN: Well, I think that there are two issues

there. First, the case law is clear in both Rural West

Tennessee and Clarke that it matters whether or not minority

voters have the opportunity to elect individuals of their own

race and that the analysis should not simply end as to whether

minority voters can if they wish elect minority-preferred white

candidates.

The second issue is with defendants' method of

analysis. By double-counting elections in which only one black

candidate ran and counting an election in which there were

special circumstances, they have padded the number of

interracial seats, if we're going to even apply a seat-by-seat

analysis, with what were effectively white-white contests. In

2009, 2011 and 2015 you have two-seat contests with only one

black candidate but they have called both seats interracial

contests.

Now, we don't believe that even that seat-by-seat

analysis is proper, but if this Court were to apply it, it

certainly should not count elections or seats that black

candidates could not have won as examples of interracial

contests. So that would knock down the number of contests at

issue significantly.

Once you eliminate those contests, those three, and

the special circumstances, it's certainly not the case that a
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majority, that -- that black-preferred candidates win most of

the time even if this Court were to ignore the fact that black

voters can't elect candidates of their own race and the extent

of their choice is constrained by majority bloc voting in

Eastpointe.

THE COURT: When you say that some of these races

involved a situation where the black candidate could not have

won, what are you referring to, for example? Because Ms.

Gabel, for instance, said in 2009 where you did have two white

candidates who were considered the minority-preferred

candidates because they got the most -- most minority votes,

that there were some black candidates that ran against them or

there was a black candidate that ran against them.

MR. FREEMAN: So --

THE COURT: Why do you say they could not have been

won by a black candidate?

MR. FREEMAN: Well, one black candidate couldn't win

both seats, that's the main thing, main thing that I mean.

That even if this Court engages in a seat-by-seat analysis,

there were not enough black candidates in those elections to

win ten seats. It's only possible that they -- if they had --

if there had not been bloc voting, black candidates could have

won seven of the seats.

The other issue is that you do have candidates in

2009 and 2011 who didn't get into the race early or didn't
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campaign within the black community, and Eastpointe has asked

this Court to ignore why that happened and that's the elephant

in the room. It's important to know that the African-American

community in Eastpointe has only recently begun to overcome a

notorious history of discrimination in the jurisdiction ranging

from housing discrimination, violence against African-Americans

who tried to move into the jurisdiction, employment

discrimination. These cases have been litigated against the

City of Eastpointe.

And because of that, you didn't have an organized

community, you didn't have the type of institutions that

would -- that would support a particular candidate or sponsor

that candidate in the language of Footnote 25 of Gingles. I

would direct the Court to that specifically when looking at the

importance of the context of these elections and why the more

recent elections are so much more indicative of the current

racial dynamic.

While in 2009 and 2011 the community was only

beginning to overcome this long history of discrimination, you

have a much more organized community now. You have a community

that is holding fundraisers for candidates, that is backing

candidates, and they still can't win, they can't win. As long

as there's a white candidate in the race, white voters will

control that race and defeat the black-preferred candidate.

And the -- and black candidates, once they're aware
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of these -- of -- that a black candidate is running, are

consistently supporting them. That's what you see in every

election beginning in 2015 where black candidates have run and

that's what you see in every single one of the exogenous

elections. And those are broader candidacies. Those are --

those are candidacies where it's more likely that the -- that

they're well funded. They know who the people are who are

running for these bigger offices.

The only times that black voters have supported white

candidates over black candidates are in 2009 and 2011 where the

candidates simply didn't run good campaigns and the community

was in no way organized. And that's why it's so important that

this Court take context into account and take -- and weigh the

more recent elections more heavily than what happened in 2009

or 2011.

THE COURT: What do you think about the

recommendation that the Court should consider appointing its

own expert here?

MR. FREEMAN: Your Honor, I'm aware of no other case

in which a court has appointed a independent expert in a Voting

Rights Act matter. Specifically, the --

THE COURT: Didn't Judge Cohn do that?

MR. FREEMAN: I believe no other case other than -- I

apologize -- other than Anthony v Michigan.

THE COURT: He's upstairs, you know.
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MR. FREEMAN: I --

THE COURT: You might not want to miss that. All

right. Go ahead.

MR. FREEMAN: That is the only case I'm aware of in

which the Court has done that. There's nothing special about

the expert analysis in this case or the law in this case, which

is primarily what the Pildes Report addressed, that requires

this Court to obtain the assistance of an outside expert. Of

course, if the --

THE COURT: What authority can you point me to that

says -- because we've got two different ways of looking at the

facts here and they come out -- they cause you to reach

different conclusions. What authority do you rely on that

supports the Court looking at it the way you suggest, and in

particular the contest-by-contest base -- basis, or some kind

of an authority that says don't add them up seat by seat the

way the -- the way the city wants me to?

MR. FREEMAN: Well, I would point primarily to

Gingles. In the Supreme Court's decision in Thornburg v

Gingles, the court didn't look at every seat that was up in

each of the elections at issue. It only looked -- and the

elections at issue were primarily multi-member districts for

the North Carolina Legislature. They used to have a district

that would elect several legislators. The court only looked at

the black candidates in those races. It didn't say that once
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you had a black candidate in a race, it was open season to

count every single seat in the race as an interracial contest.

It only looked at one candidate and it only looked at the three

most recent elections in each one of those districts.

We're asking the Court to look across the last ten

years but to focus primarily on the elections since 2015. That

recent focus was similarly applied in a case called United

States v Village of Port Chester and was recently applied in a

case that defense counsel represented jurisdiction as well,

NAACP vs. Ferguson-Florissant School District. That decision

came down after -- after this motion was fully submitted but

it's available at 894 F.3d 924, and I also -- I do have

courtesy copies of that available for the Court because it's

very relevant to defendant's proposed defenses under the first

Gingles precondition.

THE COURT: All right. Thank you very much.

Anything else?

MR. FREEMAN: If I may proceed to the first

precondition, Your Honor, I'd like to address it briefly.

THE COURT: All right. Go ahead.

MR. FREEMAN: Thank you. It is undisputed that the

black community in the City of Eastpointe is sufficiently large

and geographically compact to constitute a majority in a

single-member district. That is all that the first

precondition requires. And because defendants have conceded to
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the United States' Counter-Statement of Material Facts,

paragraphs 121 through 126, this Court should grant partial

summary judgment to the United States even on defendants'

motion in order to streamline trial. Defendants have -- have

put forward a number of novel proposed defenses. Each one of

those proposed defenses was addressed and rejected in the

Ferguson-Florissant decision where defense, defendants' counsel

also represented the jurisdiction.

It is undisputed that you could draw a four-district

map for the Eastpointe City Council in which one of the

districts would run between Eight Mile and Toepfer, which is

Eight and a Half Mile Road in Eastpointe, and between Kelly and

I-94. It would be a compact district. It would -- a majority

of the voting age population and a substantial majority of the

eligible voter population would be African-American in that

district. That's all the first precondition requires.

It's United States' belief that this Court should

deny defendants' motion for summary judgment on the third

precondition but grant partial summary judgment to the United

States in order to streamline trial.

If your Court, if Your Honor has no further

questions...

THE COURT: All right. Thank you very much, Mr.

Freeman.

MR. FREEMAN: Thank you, Your Honor.
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THE COURT: Any response?

MS. GABEL: Thank you, Your Honor.

We had not intended to argue Gingles I. However,

plaintiff did bring up the case that was just decided that I

briefed. I would point out that the novel defenses that

plaintiff suggests that were denied in the recent Eighth

Circuit case were actually upheld in Abbott v Perez by the

Supreme Court of the United States in this most recent session.

It was in June, I can tell you when. So this case came out,

Abbott v Perez came out -- it's the Texas gerrymandering

case -- it came out a week before the Eighth Circuit case and

the Eighth Circuit did not even know of its presence. So as

far as Gingles I goes, we do not concede these are not novel

defenses. They are defenses that were upheld by the Supreme

Court.

And second, the Court had asked what authority

supports this contest-by-contest approach that -- that

plaintiffs suggest, and then plaintiff specifically says not

Gingles. Well, I -- I would point --

THE COURT: No, he said -- he said Gingles.

MS. GABEL: I mean he said Gingles does, I'm sorry.

He says Gingles does support the contest-by-contest approach.

THE COURT: Right.

MS. GABEL: I would -- I would point the Court to

Appendix B of the Gingles decision because it counts the number
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of seats. I would also point the Court to the Anthony case.

Actually the Pildes Report that plaintiffs offered counts the

number of seats. So really plaintiff is arguing with the

terminology because in this case what's different here is that

you have multi-member districts. There are two seats that are

open at the same time often, not always, but often you can

elect two people at the same time.

And so the cases that say you look at the contest,

the contest and the seat are synonymous because there's only

one seat. That -- for example, Gingles -- for example,

plaintiffs cite the Euclid case, but the Euclid case they're

all single-member seats. Plaintiff cites numerous other seats

[sic] and they're not -- they're not this situation.

So first I would suggest that Gingles does support

the seat counting approach. If -- if the Court would look at

Appendix B, you'll see a number of seats. You'll see the same

thing in Anthony, the number of seats.

And second, what --

THE COURT: What about -- do -- does -- do you say

that they support counting the seats whether the -- whether

that seat was contested by an African-American or regardless of

who it was contested by?

MS. GABEL: The cases sort of categorize the

elections the way that we've done, and so interracial,

endogenous elections and then count the number of seats:
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white-white election and then count the number of seats.

Now, some of the cases have different categories. I

believe --

THE COURT: But do they count -- if it's a

white-white election, do they -- does -- does Gingles analyze

that the way that you're suggesting that we do here? In other

words, do they say it was a white-white election and which one

of the white candidates was the black-preferred candidate and

therefore that would be considered an example where the

black-preferred candidate won?

MS. GABEL: Yes, sir. You -- you will see -- again,

we're not suggesting that -- that -- that elections that

involve only white candidates have the same probative value,

we've -- we've never suggested that, but they must be

considered. The Sixth Circuit makes that very clear in Cousin.

Did I fully answer that question?

THE COURT: Yes. Thank you very much.

MS. GABEL: Now, again, plaintiffs give a very

passionate speech about the circumstances surrounding elections

and the history of Eastpointe. And I promise if we go to

trial, we will argue every single one of those points, but now

is not the time. We're here on summary judgment and the

totality of the circumstances is not the analysis that's before

the Court.

THE COURT: That's not to be considered at this
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stage, correct?

MS. GABEL: No, it will be considered, just not now.

We're talking about the third Gingles precondition and it's

very clear: the question is whether or not minority-preferred

candidates usually win or usually lose. If they usually win,

plaintiffs cannot meet the third Gingles precondition. And in

this instance they do.

Plaintiff does not like the -- the -- the counting

approach but they don't offer another suggestion. If you look

at Gingles, if you look at Anthony, if you look at Cousin,

there's a percentage there, how often do minority-preferred

candidates win, and there's a percentage. Plaintiffs don't

offer that. Their approach is it's not supported, and it's not

supported especially in this situation because what they would

have is in a situation where there's two seats up for election,

if one minority-preferred candidate lost, then the whole

election is a wash; doesn't matter if one won. So the only

fair way to do this is to count the number of

minority-preferred candidates who won over the number of

elections that were at issue, and that's what the courts do.

THE COURT: Do they have a primary? How do you get

down to the two candidates?

MS. GABEL: So I don't believe so. The -- the two

candidates are just the seats that happen to be open at that

time. Does that make sense? Did that answer your question?
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THE COURT: So it's just a matter of all the

candidates run at the same time and the two highest vote

getters win?

MS. GABEL: Correct. Correct. And, you know, some

systems have majority vote requirements and other requirements

that might be considered barriers, but that's not here.

THE COURT: All right. Anything else?

MS. GABEL: I believe that's it. Thank you, Your

Honor.

THE COURT: All right. Thank you very much. Well, I

want to thank both sides for their briefing and all the other

work that they've put into this case. I know that it is a lot

because this is just one of the binders that I have up here

that has many of the reports and the depositions and

statistical analyses that has been done.

I'm not going to issue my decision from the bench

here but I am going to take it under advisement. I'm going to

issue an opinion that will resolve it. And if -- if there are

matters or questions that I have or issues that I think could

be resolved by any additional briefing or other information,

I'll make certain to ask you all to provide that.

But I think as I said initially, this is a complex

case that in many ways involves a lot of evidence and a lot of

material. Even though we're at the pretrial stage, it's a lot

more like a trial frankly; it's just that we haven't had the
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testimony. And so I'm going to be using the arguments that

you've narrowed down here today to help me to reach a decision

in this matter.

Is there anything that we need to address at this

time?

MR. FREEMAN: Would Your Honor like a courtesy copy

of the Ferguson-Florissant decision?

THE COURT: Yes, I'd -- either -- I'd like courtesy

copies of any of the opinions that either counsel has mentioned

that they have relied upon that you wish to present to the

Court.

MS. GABEL: And the Supreme Court opinion as well?

THE COURT: That would be great. All right. Thank

you very much. We can be adjourned in this matter.

MR. FREEMAN: Thank you, Your Honor.

THE CLERK: All rise. Court is in recess.

(Court in recess at 3:55 p.m.)

_ _ _

Case 4:17-cv-10079-TGB-DRG   ECF No. 53   filed 09/20/18    PageID.2587    Page 54 of 55



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Motions • Wednesday, August 1, 2018

USA v City of Eastpointe, et al • 17-10079

55

C E R T I F I C A T I O N

I, Linda M. Cavanagh, Official Court Reporter of the

United States District Court, Eastern District of Michigan,

appointed pursuant to the provisions of Title 28, United States

Code, Section 753, do hereby certify that the foregoing pages 1

through 54 comprise a full, true and correct transcript of the

proceedings held in the matter of United States of America vs.

City of Eastpointe, et al, Case No. 17-10079, on Wednesday,

August 1, 2018.

s/Linda M. Cavanagh
Linda M. Cavanagh, RDR, RMR, CRR, CRC
Federal Official Court Reporter
United States District Court
Eastern District of Michigan

Date: September 20, 2018
Detroit, Michigan

Case 4:17-cv-10079-TGB-DRG   ECF No. 53   filed 09/20/18    PageID.2588    Page 55 of 55


