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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF 
ARKANSAS CENTRAL DIVISION 

 
THE CHRISTIAN MINISTERIAL ALLIANCE, et al., 

Plaintiffs, 
Civil Case No. 4:19-cv-402-JM 

                          v. 

ASA HUTCHINSON, et al., 

Defendants. 

 
PLAINTIFFS’ UNOPPOSED MOTION TO ALLOW CERTAIN WITNESSES TO 

TESTIFY AT TRIAL BY CONTEMPORANEOUS TRANSMISSION FROM A 
DIFFERENT LOCATION 

 
 Plaintiffs Christian Ministerial Alliance (“CMA”), Arkansas Community Institute, Kymara 

Seals, and Marion Humphrey by and through undersigned counsel, respectfully request that the 

Court enter an order, pursuant to Federal Rule of Civil Procedure 43(a), allowing prospective fact 

witnesses Reverend Maxine Allen and Judge Victor Hill to testify at trial in open court by 

contemporaneous transmission from a different location. Plaintiffs’ counsel has conferred with 

counsel for Defendants, who do not oppose this motion. In support of this motion, Plaintiffs state: 

1. The Court has entered an order setting a trial in this action to begin January 18, 

2021. (ECF Nos. 97, 132.)  

2. On Plaintiffs’ Witness List filed with this Court on December 1, 2021 (ECF No. 

122-3), Ms. Allen appears as an “Expect to Present” witness, and Judge Hill appears as a “May 

Call” witness. 

3. Rev. Allen and Judge Hill were both previously disclosed as potential fact witnesses 

during discovery and subsequently deposed in this case—Rev. Allen as the 30(b)(6) witness 
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designated for Plaintiff Christian Ministerial Alliance, (ECF No. 104-7) and Judge Hill as a third-

party witness (ECF No. 104-12).  

Incorporated Memorandum of Law 

4. “A witness need not always testify in person.” United States v. Approx. $299,873.70 

Seized from a Bank of Am. Account, 15 F.4th 1332, 1339 (11th Cir. 2021); see Parkhurst v. Belt, 

567 F.3d 995, 1002 (8th Cir. 2009) (emphasizing that the Federal Rules of Civil Procedure “make 

express provision for” remote testimony via videoconference). Under Federal Rule 43(a), while 

witnesses’ testimony at trial generally “must be taken in open court,” the court may, “[f]or good 

cause in compelling circumstances and with appropriate safeguards, . . . permit testimony in open 

court by contemporaneous transmission from a different location.” Fed. R. Civ. P. 43(a). “The 

plain language of the rule gives the district court ‘discretion to allow live testimony by video’” 

under such conditions. Toland v. Phoenix Ins. Co., 855 F. App’x 486, 491 (11th Cir. 2021) (quoting 

Thomas v. Anderson, 912 F.3d 971, 977 (7th Cir. 2018), cert. denied, 140 S. Ct. 533 (2019)).  

5. Courts have found the COVID-19 pandemic to constitute a “compelling 

circumstance” for purposes of Rule 43(a). See Toland, 855 F. App’x at 491 (affirming district 

court’s decision to hold hearing by videoconference in light of the pandemic); In re RFC ResCap 

Liquidating Trust Action, 444 F. Supp. 3d 967, 971 (D. Minn. 2020) (noting that “COVID-19’s 

unexpected nature, rapid spread, and potential risk establish” compelling circumstances and good 

cause justifying remote testimony); Gould Electronics Inc. v. Livingston Cnty. Rd. Comm’n, 470 

F. Supp. 3d 735, 741-44 (E.D. Mich. 2020) (conducting entirety of a bench trial in a civil case via 

videoconference due to pandemic); Cramton v. Grabbagreen Franchising LLC, No. 17-cv-4663, 

2020 WL 8620346, at *2 (D. Az. Nov. 13, 2020) (concluding that COVID-19 provided “good 

cause” and “compelling circumstances” to allow eight witnesses to testify remotely at trial via 
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video teleconference, especially because some witnesses had “health conditions that render them 

particularly susceptible to complications arising from COVID-19”); Wood v. Paccar, Inc., No. 19-

cv-1010, 2020 WL 6387374, at *2-*3 (N.D. Iowa Oct. 8, 2020) (finding “compelling 

circumstances” sufficient to justify remote testimony by three witnesses in light of the COVID-19 

pandemic, including an individual who is “73 years old and at higher risk from the coronavirus”); 

Novello v. Progressive Express Ins. Co., No. 8:19-cv-1618, 2021 WL 1597937, at *1 (M.D. Fla. 

Apr. 23, 2021) (holding that compelling circumstances justified remote testimony by two 

witnesses due to the “ongoing COVID-19 pandemic and the witnesses’ circumstances,” including 

“their underlying health conditions”); House v. Players’ Dugout, Inc., 2021 WL 4898071, at *13-

*14 (W.D. Ky. Oct. 20, 2021) (permitting three witnesses to testify live via videoconference and 

collecting cases holding that “the COVID-19 pandemic has presented a compelling impact on 

witnesses ability to appear in-person justifying appearing by video under Rule 43”).  

6. “Good cause and compelling circumstances may be established with relative ease 

if all parties agree that testimony should be presented by transmission.” Fed. R. Civ. P. 43(a) 

Advisory Committee’s Note to 1996 Amendment; see, e.g., Bertroche v. Mercy Physician Assocs., 

Inc., No. 18-cv-59, 2019 WL 7761808 (N.D. Iowa Oct. 28, 2019) (granting motion for appearance 

of witness by video where consented to by both sides). 

7. Permitting Rev. Allen and Judge Hill to testify by contemporaneous transmission 

is consistent with Federal Rule of Civil Procedure 43(a). It is also consistent with Federal Rule of 

Evidence 611(a), which directs courts to “exercise reasonable control over the mode and order of 

examining witnesses and presenting evidence so as to: (1) make those procedures effective for 

determining the truth; (2) avoid wasting time; and (3) protect witnesses from harassment or undue 

embarrassment.”  Fed. R. Evid. 611(a).  This accords with the general principle that “a district 
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court is afforded wide latitude in determining the manner in which evidence is to be presented.” 

Parkhurst, 567 F.3d at 1002 (citing Fed. R. Civ. P. 611(a)). 

8. Rev. Allen is the former president of the Christian Ministerial Alliance and served 

as the 30(b)(6) designee for CMA. Rev. Allen will be undergoing a major surgical procedure on 

January 4, 2022. The effects of the surgery are anticipated to significantly limit her ability to 

ambulate, making travel to the courthouse impossible.  And in addition, the after-effects of the 

surgery while still recovering may heighten her risk of experiencing severe and potentially life-

threatening complications if she was exposed to and contracted COVID-19, especially given her 

age.  Permitting Rev. Allen to testify remotely would allow her to avoid these significant hardships 

that would be caused if she had to appear in the courtroom.  If not permitted to testify virtually, 

Rev. Allen will not be able to participate in the trial. 

9. Judge Hill is a retired judge who would similarly be severely burdened if required 

to testify in-person given the risk of potential COVID-19 exposure.  Judge Hill is of advanced age 

and has underlying medical conditions that heighten his risk of experiencing severe and potentially 

life-threatening complications from COVID-19 if he were to contract the coronavirus.  As a result, 

potential COVID-19 exposure from appearing in the courtroom would be a significant hardship 

for him.  See Novello, 2021 WL 1597937, at *1. 

10. Given the above circumstances, there is good cause for allowing Rev. Allen and 

Judge Hill to give live testimony—including direct examination and (if necessary) cross-

examination, redirect examination, and re-cross examination—remotely via contemporaneous 

transmission, specifically teleconferencing software (such as Zoom, WebEx, Microsoft Teams, or 

similar) that involves simultaneous audio and video transmission, as well as the display of exhibits 

to the witness, counsel, and the Court. 
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11. Moreover, as required by Rule 43(a), there are appropriate safeguards for testimony 

by contemporaneous video transmission in this trial. “In general, safeguards should ensure (i) 

accurate identification of the witness; (ii) protection against any outside influence on the witness; 

and (iii) accurate transmission.”  Gil-Leyva v. Leslie, 780 F. App’x 580, 588 (10th Cir. 2019); see 

also Parkhurst, 567 F.3d at 1003 (“appropriate safeguards were instituted” when the “jury could 

listen to [the witness] and observe her demeanor, [opposing counsel] was able to cross examine 

[the witness], and the transmission was instantaneous.”). 

12. Modern video conference technology provides appropriate safeguards. See In re 

RFC, 444 F. Supp. at 972 (the Court found that “appropriate safeguards” designed to “ensure 

accurate identification of the witness and that protect against influence by persons present with the 

witness” can be established through videoconference testimony). “Given the speed and clarity of 

modern videoconference technology, where good cause and compelling circumstances are shown, 

such testimony ‘satisfies the goals of live, in-person testimony and avoids the short-comings of 

deposition testimony.’” Id. at 971 (quoting In re Vioxx Prods. Litig., 439 F. Supp. 2d 640, 644 

(E.D. La. 2006)).   

13. As in past cases, the use of “near-instantaneous transmission of video testimony 

through current technology” here will allow the Court to “see the live witness along with his [or 

her] hesitation, his [or her] doubts, his [or her] variations of language, his [or her] confidence or 

precipitancy, [and] his [or her] calmness or consideration.” Wood, 2020 WL 6387374, at *2 

(quoting Gould Electronics, 470 F. Supp. 3d at 739) (alterations in original).  For these reasons, 

many courts long ago concluded that live testimony and videoconferencing are “exactly equal” in 

terms of the safeguards they provide.  F.T.C. v. Swedish Match N. Am., Inc., 197 F.R.D. 1, 2 
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(D.D.C. 2000) (Facciola, M.J.).  And since then, the available technology has only improved by 

leaps and bounds. 

14. The fact that this is a bench trial rather than a jury trial provides additional 

reassurance that testimony by modern videoconference technology will provide adequate 

safeguards.  With this Court acting as the sole factfinder, allowing remote testimony by 

contemporaneous transmission would serve the interests of fact-finding just as well as in-

courtroom testimony.  See In re RFC, 444 F. Supp. 3d at 972 (“If this were a jury trial, the Court’s 

concerns about clarity would perhaps be heightened. However, as this is a bench trial, the Court is 

confident it will adequately understand [the witness’] testimony, even through videoconference 

technology.”).  

15. Finally, Plaintiffs will work with “the Court’s IT staff to ensure that reliable video 

conferencing arrangements are made for the witness at a remote site.”  Bertroche, 2019 WL 

7761808, at *1 (N.D. Iowa Oct. 28, 2019). 

Respectfully submitted this 30th day of December, 2021. 
 

 Natasha Merle 
Kristen A. Johnson 
Victoria Wenger 
Arielle Humphries 
NAACP LEGAL DEFENSE & 
EDUCATIONAL FUND, INC. 
40 Rector Street, Fifth Floor 
New York, NY 10006 
Telephone: (212) 965-2200 
Fax: (212) 226-7592 
nmerle@naacpldf.org 
kjohnson@naacpldf.org 
vwenger@naacpldf.org  
ahumphries@naacpldf.org 
 
Michael Skocpol 
NAACP LEGAL DEFENSE & 
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EDUCATIONAL FUND, INC. 
700 14th Street N.W. Ste. 600 
Washington, DC 20005 
Telephone: (202) 682-1300 
mskocpol@naacpldf.org 
 
Arkie Byrd 
MAYS, BYRD & O’GUINN, PLLC 
212 Center Street, Suite 700 
Little Rock, AR 72201 
Telephone: (501) 372-6303 
Fax: (501) 399-9280 
abyrd@maysbyrdlaw.com 
 
Demian A. Ordway 
Neil R. Lieberman 
Eileen M. DeLucia 
HOLWELL SHUSTER & GOLDBERG LLP 
425 Lexington Ave. 
New York, NY 10017 
Telephone:  (646) 837-5151 
Fax:  (646) 837-5150 
dordway@hsgllp.com 
nlieberman@hsgllp.com 
edelucia@hsgllp.com 
 
Philip Urofsky 
Rachel Mossman 
SHEARMAN & STERLING LLP 
401 9th Street, NW, Suite 800 
Washington, DC 20004 
Telephone:  (202) 508-8000 
Fax:  (202) 508-8100 
Philip.Urofsky@Shearman.com 
Rachel.Mossman@Shearman.com 
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