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IN THE UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF ARKANSAS 

CENTRAL DIVISION 
 
THE CHRISTIAN MINISTERIAL ALLIANCE, et al., PLAINTIFFS, 
 
v. Case No. 4:19-cv-00402-JM 
 
ASA HUTCHINSON,  
the Governor of the State of Arkansas, et al.,   DEFENDANTS. 
 

 
 

JOINT REPORT PURSUANT TO ADMINISTRATIVE ORDER NINETEEN 
 

 
The parties respectfully submit this Joint Report concerning the upcoming trial pursuant 

to Administrative Order Nineteen.       

1. On January 3, 2022, the Court held a telephonic pretrial conference in this case 

concerning trial logistics and COVID protocols in the bench trial currently set to commence in 

this case on January 18, 2022.  Plaintiffs have stated that they expect the trial to last up to two (2) 

weeks. 

2. On January 4, 2022, Chief Judge Marshall issued Administrative Order Nineteen 

(“Order”) governing ongoing court operations during the COVID-19 pandemic in light of the 

omicron variant.   

3. Pursuant to Administrative Order Nineteen, Counsel for the parties respectfully 

submit this joint report as contemplated by Administrative Order Nineteen. 

Plaintiffs’ Position 

4. Plaintiffs believe moving the trial date based on Defendants’ current 

representations is unnecessary and prejudicial to their case. Because Defendants have refused to 

confer on the issues they raised yesterday evening, Plaintiffs respectfully ask that the Court 
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direct Defendants to confer by phone in good faith with Plaintiffs, as contemplated by 

Administrative Order Nineteen, in an attempt to reach a joint resolution.  Order at 2 (“If there is 

no pending motion for a continuance, then counsel in every case set for trial in January must 

confer and file a joint report either indicating a willingness to go forward with the trial or seeking 

a continuance.”) (emphasis added).  In the alternative, Plaintiffs ask that the Court simply deny 

Defendants’ request for a continuance. 

5. Defendants first suggested by email yesterday evening that the trial date be 

moved.  Plaintiffs were surprised to get Defendants’ email given that, five hours earlier, 

Defendants had taken the position that they were “willing to go forward with the trial” as 

scheduled.  Email from Ms. Merritt to Ms. Mossman dated 12:16 pm 1/5/2022. 

6. Plaintiffs responded a continuance seemed premature because all but one of the 

reasons Defendants offered then (and reiterated in this Joint Report) were facts that had been true 

for weeks and never raised previously despite ample opportunity.  The only new reason provided 

was the situation of defense counsel’s second chair.   Given that trial was still more than 12 days 

away and that the second chair attorney has not testified positive for COVID and may still be 

able to participate in trial pursuant to CDC guidelines, Plaintiffs sought further clarification from 

Defendants and the opportunity to confer and discuss a range of alternatives, including a brief 

continuance.  Defendants refused.  

7. Plaintiffs’ counsel and witnesses have been diligently preparing for trial, have 

already made travel arrangements, and have made other changes to be available in January 

(including canceling other commitments).  Plaintiffs’ case has been pending for several years, 

and the case schedule and trial have already been delayed several times.  Defendants have 

repeatedly sought delay based on the same inadequate staffing concerns raised here.   
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8. Every day that the trial is delayed creates additional prejudice to the rights of 

thousands of Arkansans.  Indeed, there are elections for both the Arkansas Supreme Court and 

Court of Appeals in the coming months. Thus, Plaintiffs request at a minimum that Defendants 

be required to provide reasonable justification for further delay and work with Plaintiffs to find a 

commensurate accommodation.  Plaintiffs remain willing to discuss a variety of alternatives 

including additional safety precautions in the Courtroom, virtual appearances of counsel and 

witnesses, and even a brief continuance until late January, if the circumstances merit it.  But 

open-ended delay is not tenable. 

9. Further, should the Court consider a remote trial in order to avoid further delay, 

this would be feasible. As this Court knows, during the course of the pandemic, non-jury trials 

have been held remotely to allow for the reliable resolution of pending cases. Indeed, counsel for 

Plaintiffs have held multiple multi-week trials in federal court. These trials have included 

multiple attorneys, dozens of witnesses and hundreds of exhibits. And counsel and many of the 

witnesses in this case are familiar with the technology involved, as most deposition examinations 

in this matter were conducted remotely.  

Defendants’ Position 

10. Administrative Order 19 recognizes that while “[m]any uncertainties remain, . . . 

this variant’s vigorous transmissibility and the rapidly growing number of infections are clear.”  

Order 19 at 1.   

11. Although the Court will remain open in the coming weeks, Chief Judge Marshall 

has ordered that, effective January 4, 2022, and continuing until January 31, 2022, “all hearings 

civil and criminal will be held by video-teleconference or telephone or postponed unless the 
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presiding judge finds that exceptional circumstances require an in-person hearing.”  Order 19 at 

2.  Order 19 instructs that the trials that can wait should be continued.  Id. 

12. Defendants respectfully seek a continuance pursuant to Order 19 and in light of 

the omicron surge. 

13. One of Defendants’ lead trial counsel is currently in quarantine, is experiencing 

mild symptoms, and is awaiting the results of a PCR test administered on January 6, 2022.  

Counsel’s spouse is very ill, and counsel’s child is also sick with a confirmed COVID diagnosis.  

Counsel’s absence from work due to quarantine and need to care for family impedes counsel’s 

ability to materially assist in trial preparation in this case, prejudicing the defense, regardless of 

the results of the COVID test.  And if counsel does, in fact, have the virus (as do his immediate 

family members), counsel will be unable to adequately prepare for trial in the coming weeks.   

14. Defendants’ support staff are also absent from work this week due to illness, 

impeding counsel’s ability to prepare for trial and meet ongoing pretrial deadlines.  The paralegal 

who has worked on this case since its inception has been out of the office on FMLA leave since 

early December 2021, and the paralegal who is assisting in her absence has been out of the office 

sick all week and is therefore unable to materially assist counsel with this matter.  While defense 

counsel have taken mitigation measures at significant expense to the State, such as hiring a 

litigation support vendor to prepare exhibit notebooks, the absence of staff to assist in trial 

preparation materially impedes counsel’s ability to prepare for trial, prejudicing the defense. 

15. Local school districts are closed today and tomorrow, January 6 and 7, 2022, due 

to the omicron variant, and it appears likely that additional closures will occur in the coming 

weeks, imposing additional challenges on the defense trial team.  Defense lawyers and staff are 
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parents of school-age children who are impacted by school closures, affecting their ability to 

prepare for and attend the trial in this matter. 

16. Defendants and their counsel are also concerned for the safety and health of all 

trial participants given the high COVID numbers in Arkansas at this time and the increased risks 

of plane travel for both out-of-state counsel and witnesses.  

17. Despite Defendants’ diligent efforts to prepare for trial, it has become evident as 

of the filing of this report that, given the present circumstances and the unusually high number of 

participants (lawyers, witnesses, and court staff), it is both reasonable and prudent to postpone 

the trial rather than place so many people at risk of infection. 

18. Plaintiffs will suffer no prejudice by a short continuance of the trial in this matter.  

The current electoral system for appellate judges in Arkansas has been in place for a very long 

time, and there are no exceptional circumstances requiring an in-person trial at this time.  And, 

given the large volume of witnesses, exhibits, and attorneys participating, it simply is not 

feasible to try this case by video-teleconference or telephone at this time under the 

circumstances.  The trial should be postponed until it is safe to hold the trial in person.   

WHEREFORE, Plaintiffs pray that the Court maintain the current trial date as scheduled, 

and Defendants pray that the Court continue the trial date and enter a new scheduling order 

pursuant to Administrative Order Nineteen.   
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Dated:  January 6, 2022 
 

Respectfully submitted, 
 

 LESLIE RUTLEDGE 
Arkansas Attorney General 

 
Vincent M. Wagner (2019071) 

Deputy Solicitor General 
 Asher L. Steinberg (2019058) 

Assistant Solicitor General 
 Jennifer L. Merritt (2002148) 

Senior Assistant Attorney General 
Michael Mosley (2002099) 
  Assistant Attorney General 

 OFFICE OF THE ARKANSAS 
ATTORNEY GENERAL 

323 Center Street, Suite 200 
Little Rock, Arkansas 72201 
Tel:  (501) 682-1319 
Fax:  (501) 682-2591 
 
Jennifer.Merritt@ArkansasAG.gov 

  
 Counsel for Defendants 

 
AND 
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Natasha Merle 
Kristen Johnson 
Victoria Wenger 
NAACP LEGAL DEFENSE & 
EDUCATION FUND, INC. 
40 Rector Street, Fifth Floor 
New York, NY 10006 
Telephone: (212) 965-2200 
Fax: (212) 226-7592 
nmerle@naacpldf.org 
kjohnson@naacpldf.org 
vwenger@naacpldf.org 
 
Arkie Byrd 
MAYS, BYRD & O’GUINN, PLLC 
212 Center Street, Suite 700 
Little Rock, AR 72201 
Telephone: (501) 372-6303 
Fax: (501) 399-9280 
abyrd@maysbyrdlaw.com 
 
Demian A. Ordway 
Neil R. Lieberman 
Eileen M. DeLucia 
HOLWELL SHUSTER & GOLDBERG 
LLP 
425 Lexington Ave. 
New York, New York 10017 
Telephone: (646) 837-5151 
Fax:  (646) 837-5150 
dordway@hsgllp.com 
nlieberman@hsgllp.com 
edelucia@hsgllp.com 
 
Philip Urofsky 
Rachel Mossman 
SHEARMAN & STERLING LLP 
401 9th Street, NW, Suite 800 
Washington, DC 20004 
Telephone: (202) 508-8000 
Fax: (202) 508-8100 
Philip.Urofsky@Shearman.com 
Rachel.Mossman@Shearman.com 
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