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Attorneys for Plaintiffs Felisa Wilson, George Martinez, and Yarrow Silvers 

 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

In the Matter of the 

2021 REDISTRICTING PLAN. 

 

) 
) 
) 
) 
) 
) 

Case No. 3AN-21-08869CI 

 
THIRD NOTICE REGARDING STATUS OF DISCOVERY  

AND ANTICIPATED PROCEDURAL REQUESTS 

Plaintiffs Felisa Wilson, George Martinez, and Yarrow Silvers (the “East Anchorage 

Plaintiffs”) hereby submit their notice to the Court regarding the status of discovery in the 

above-captioned case pursuant to this Court’s order on the record on December 22, 

2021, in anticipation of the Discovery and Scheduling Conference currently set for 

January 7, 2022, as follows: 

1. MEET AND CONFER:  Although the Alaska Redistricting Board (the 

“Board”) filed a Motion to Compel Discovery Responses on January 3, 2022, the Board 

has not attempted to meet and confer with the East Anchorage Plaintiffs regarding 
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discovery since December 27, 2021.  The Board’s decision to utilize formal motion 

practice, rather than communicate with counsel, as a means to resolve discovery disputes 

is incompatible with the very expedited nature of this proceeding and the nature of the 

application for correction of errors process.  Although the East Anchorage Plaintiffs are 

submitting substantive written opposition to the Motion to Compel, the East Anchorage 

Plaintiffs respectfully request that the Court remind the Board of its obligation to attempt 

to resolve discovery disputes informally with opposing counsel before seeking Court 

intervention. 

2. ISSUES WITH THE BOARD’S PRODUCTION 

a. Format of Production:  Despite the court’s direction ordering the 

Board to produce its administrative record and Board member communications to 

Plaintiffs by December 31, 2021,1 the Board has instead produced huge numbers 

of documents to Plaintiffs on a rolling basis and in a manner that obfuscated 

plaintiffs’ ability to review and rely on this production.  Specifically, the Board has 

produced correspondence as follows: 

i. December 30, 2021: ARB0050000-0080435 received 
electronically.  
 

ii. December 31, 2021: ARB00080436-00154331 received 
electronically.  Many of these documents, and those produced on 
December 30, 2021, include documents which were included in 
the Board’s administrative record.  These records were not 
identified, and forced Plaintiffs’ counsel and staff to sort through 
thousands of redundant, duplicitous documents.  Additionally, 
emails and attachments to emails were separated from each 
other, which prohibits Plaintiffs from understanding and 

 
1  See, i.e., Fourth Pretrial Order at p. 5.  
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evaluating what materials the Board received, transmitted, and 
considered, and using this information to depose Board members 
or otherwise prosecute their cases.  Lastly, these batches of 
production included dozens of “0kb” or “empty” files, suggesting 
that materials may have been withheld without an assertion of 
privilege.  As demonstrated by Exhibits A-B hereto, the Board has 
been made aware of these issues, and has not rectified them.  

iii. January 3, 2022 at 3:15 p.m.:  ARB00154332-00155029 
produced electronically.  
 

iv. January 3, 2022 at 5:53 p.m.: ARB00155030-00155159 
produced electronically.  These documents are text messages 
and other communications which appear to involve Board 
members and third parties.  However, without any information as 
to who created these documents and to whom they were 
transmitted, it is impossible to use or rely on these documents.  
As demonstrated in Exhibit C attached hereto, Plaintiffs have 
requested that the source of these documents be explained, but 
the Board has not done so.  
 

v. January 5, 2022:  ARB00155160-00157042 received 
electronically. 
 

vi. January 6, 2022: ARB00157043-00159457 received 
electronically.  
 

The Board’s intentional conduct in producing material to Plaintiffs in an 

unusable format, without any chronological or logical order, and detaching 

attachments from emails, has substantially prejudiced Plaintiffs and would be clear 

grounds for sanctions and the ordered reproduction of discovery in any other suit. 

Here, trial is scheduled to start in two weeks and the plaintiff applicants are 

currently triaging their expedited discovery efforts, which are ongoing even as 

depositions are being conducted.  While the plaintiffs are working diligently to build 

their case in chief despite the Board’s discovery conduct, East Anchorage Plaintiffs 

are also conferring with one another to determine remedies that would preserve 

plaintiffs’ ability to present their cases against the Board, despite the Board’s 
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obstructive efforts.  To this end, East Anchorage Plaintiffs anticipate that they will 

seek evidentiary remedies, including but not limited to a rebuttable presumption of 

authenticity, permission from the court allowing plaintiffs the ability to call additional 

witnesses at trial or conduct further depositions or expansion of the record under 

Civil Rule 90.8.  Currently, however, East Anchorage Plaintiffs are focusing only 

on finding ways to present their case and meaningfully participate in the discovery 

process despite the Board’s conduct.  To this end, East Anchorage Plaintiffs do 

anticipate seeking assistance from the court on a more specific basis.  By way of 

example, plaintiffs may request a rebuttable presumption of authenticity if it 

discovers or the Board produces documents relevant and material to the Plaintiffs’ 

case after the Plaintiffs have deposed the witnesses qualified to authenticate such 

documents.   

b. Lack of Privilege Log:  On the record, and in this Court’s Fourth 

Pretrial Order, the Board was ordered to produce a “summary of … 

communications, identifying in at least general terms the number of documents or 

communications withheld and the date range” of any documents or 

correspondence withheld from production on claims of attorney-client privilege.2  

The Board has not done so.  This failure to identify documents which have been 

withheld on claims of attorney-client privilege is contemptuous, precludes Plaintiffs 

from meaningfully reviewing the Board’s production and preparing for trial, 

prejudices Plaintiffs’ ability to depose Board members as such depositions are 

 
2 Fourth Pretrial Order at p. 5.  
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ongoing, and inhibits Plaintiffs’ ability to comply with pretrial motion practice 

deadlines. Based upon the Board’s  broad use of the attorney-client privilege 

throughout discovery and its reliance on the privilege during the deposition of 

Melanie Bahnke today, East Anchorage Plaintiffs intend to seek court direction via 

motion regarding the scope of the privilege as applied to a public board. The East 

Anchorage Plaintiffs will seek to meet and confer with the Board before filing any 

such motion but has not had an opportunity to do so as of yet. 

c. Obstructive responses to East Anchorage Plaintiffs’ Discovery 

Requests:  The issues described above are compounded and amplified in the 

context of the Board’s responses to the East Anchorage Plaintiffs’ discovery 

requests, attached hereto as Exhibit D.  In response to narrowly-tailored discovery 

requests from the East Anchorage Plaintiffs seeking identification of specific 

communications relevant to Plaintiffs’ claims of Board error, the Board simply 

provided a link to 30,000 pages of previously-produced discovery.3  In light of the 

Board’s failure to produce this discovery in a usable format or provide a privilege 

log for the same, the Board’s discovery responses are unhelpful, unresponsive, 

obstructive, deleterious, and ultimately sanctionable.  

3. BOARD’S REQUEST TO MODIFY THE FOURTH PRETRIAL ORDER: 

The East Anchorage Plaintiffs oppose the Board’s request to extend its deadline to file 

lay witness direct testimony to January 18, 2022. The purpose of lay witness testimony is 

not to interact with and challenge the testimony of an expert witness—that would be the 

 
3 See, i.e., Ex. D at pp. 9-13.  
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role of the Board’s expert. The Board has articulated no basis in law, policy, or procedure 

justifying its request for an extension to file the testimony of fact witnesses to just 3 days 

before trial is scheduled to begin. Such an extension would preclude Plaintiffs from 

objecting to the Board’s lay witness testimony and resolving such objections in advance 

of trial. The Board’s request is inappropriate in this expedited proceeding.  

4. TRIAL PROCEDURE:  In the Court’s Fourth Pretrial Order, the Court 

directed the parties to articulate their preference between “Alternative A” (in which each 

case would be heard in its entirety, and then the next case would proceed) and 

“Alternative B” (in which all of the Plaintiffs would present their witnesses, followed by all 

of the Board’s witnesses). The East Anchorage Plaintiffs strongly believe that Alternative 

A, or some hybrid thereof, with East Anchorage Plaintiffs presenting their case separate 

from the other plaintiffs, would best serve the interests of efficiency, judicial economy, 

and time and resources, particularly where the East Anchorage Plaintiffs are the only 

individual constitutional litigations in the suit. The East Anchorage Plaintiffs’ case 

concerns separate and distinct issues grounded primarily in constitutional due process 

and equal protection matters resulting solely from three days of meetings by the Board.  

Additionally, East Anchorage Plaintiffs are individuals and would be greatly prejudiced by 

the costs associated with the active participation of East Anchorage Plaintiffs in the full 

trial given the discrete and unrelated nature of their claims.  Finally, the separation of East 

Anchorage Plaintiffs for purposes of the trial, and the presentation of East Anchorage 

Plaintiffs’ case in chief and the Board’s defense on the first and second days of trial would 

arguably permit the Court to begin its decision-making process at an earlier stage in the 
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proceedings than it otherwise would, thereby mitigating any “time crunch” which may 

occur in advance of the February 15, 2022 deadline for this Court’s decision.  

RESPECTFULLY SUBMITTED this 6th day of January, 2022. 

 BIRCH HORTON BITTNER & CHEROT 
Attorneys for Plaintiffs  
 
 

 By:    /s/ Holly C. Wells   
  Holly C. Wells, ABA #0511113 

Mara E. Michaletz, ABA #0803007 
William D. Falsey, ABA #0511099 
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CERTIFICATE OF SERVICE 

 
The undersigned hereby certifies that on the 6th day of January, 
2022, a true and correct copy of the foregoing was served 
electronically on the following: 
 
Matthew Singer 
Lee C. Baxter 
Kayla J.F. Tanner 
Schwabe Williamson & Wyatt 
msinger@schwabe.com 
lbaxter@schwabe.com 
ktanner@schwabe.com 
jhuston@schwabe.com 
 
Nathaniel Amdur-Clark 
Whitney A. Leonard 
Sonosky, Chambers, Sachse, Miller & 
Monkman, LLP 
nathaniel@sonosky.net 
whitney@sonosky.net 
karin@sonosky.net 
 
Stacey C. Stone 
Gregory Stein 
Holmes Weddle & Barcott, P.C. 
sstone@hwb-law.com 
gstein@hwb-law.com 
mmilliken@hwb-law.com 

snichols@hwb-law.com 
 
Robin Brena 
Laura S. Gould 
Jake W. Staser 
Brena, Bell & Walker, P.C. 
rbrena@brenalaw.com 
lgould@brenalaw.com 
jstaser@brenalaw.com 
mhodsdon@brenalaw.com 
mnardin@brenalaw.com 
 
Eva Gardner 
Michael Schechter 
Benjamin J. Farkash 
Ashburn & Mason, P.C. 
eva@anchorlaw.com 
mike@anchorlaw.com 
ben@anchorlaw.com 
heidi@anchorlaw.com 
sarah@anchorlaw.com 
 

 
 
BIRCH HORTON BITTNER & CHEROT 
 
By:    /s/ Peggy S Crowe   
Believed to be transmitted without error 
from pcrowe@bhb.com 
Approx Time:  3:50 p.m. 
















































