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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

In the Matter of the 

2021 REDISTRICTING PLAN. 

 

) 
) 
) 
) 
) 

Case No. 3AN-21-08869CI 

 
EAST ANCHORAGE PLAINTIFFS’ RESPONSE TO BOARD’S 

OBJECTIONS TO PRE-FILED DIRECT TESTIMONY 

On January 5, 2022, Major (Ret.) Felisa Wilson, Yarrow Silvers, and George 

Martinez (“East Anchorage Plaintiffs”), by and through undersigned counsel, filed 

affidavits setting forth the direct testimony of five lay witnesses.  These were: Alaskans 

For Fair Redistricting (“AFFR”) strategist David Dunsmore, Plaintiff Wilson, National 

Association for the Advancement of Colored People Alaska Branch- Anchorage (“NAACP 

Anchorage”) President Kevin McGee, Eagle River resident Sean Murphy, and Plaintiff 

Silvers.  The Alaska Redistricting Board (“Board”) filed extensive objections to these 

affidavits, largely on hearsay and best-evidence grounds.  East Anchorage Plaintiffs 

respectfully request, and the rules of evidence fully support, the admission of the witness 



IN THE MATTER OF THE 2021 REDISTRICTING PLAN CASE NO. 3AN-21-08869CI 
RESPONSE TO BOARD’S OBJECTION TO DIRECT TESTIMONY PAGE 2 OF 9 
01162348.DOCX 

testimony submitted by the East Anchorage Plaintiffs.  Despite the Board’s assertions to 

the contrary, the testimony submitted by the East Anchorage Plaintiffs does not constitute 

hearsay and is instead grounded in observation and personal knowledge.  Further, the 

testimony offered provides the “best evidence” of the facts for which such evidence has 

been submitted.  Despite the Board’s effort to silence East Anchorage Plaintiff witnesses 

and, in at least the case of NAACP Anchorage President McGee, remove his testimony 

from the Court’s consideration in its entirety, testimony offered by the East Anchorage 

Plaintiffs’ witnesses has been offered not for the truth of the matter asserted, but for the 

witnesses’ understanding of the impact of the Board’s actions in their respective 

communities, and for its impact on their personal perceptions of the Board’s process.  For 

these reasons, as more particularly explained below, the Board’s objections are 

unsustainable and should be overruled as a matter of law.  To the extent the Court finds 

merit in any of the objections raised by the Board, East Anchorage Plaintiffs hereby move 

the Court to defer ruling on those objections until it has heard all of East Anchorage 

Plaintiffs’ evidence and determined whether any foundational or other evidentiary issues 

do, in fact, exist. 

I. The Board’s Administrative Record is Not the Best Evidence of “Exactly 
What Occurred During Its Public Meetings” 

 
The Board objects to a total of 41 paragraphs from East Anchorage Plaintiffs’ lay 

witness affidavits (collectively, the “East Anchorage Affidavits”) on “best evidence rule” 

grounds.1  These portions of the East Anchorage Affidavits contain descriptions of the 

 
1  Specifically, the Board objects on “best evidence grounds” to: paragraphs 11-22 
and 24 of the Affidavit of David Dunsmore; paragraphs 4, 9, and 13 of the Affidavit of 
Kevin McGee; paragraphs 19 and 26-28 of the Affidavit of Felisa Wilson; and 
paragraphs 25, 32, 34-38, 40, and 41-53 of the Affidavit of Yarrow Silvers.  
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affiants’ personal observations of actions by the Board and by Board members during 

and in close temporal proximity to Board members.  The Board asserts that this testimony 

should be excluded because “[t]he Board’s administrative record shows exactly what 

occurred during its public meetings and is the best evidence of those meetings as it is not 

subject to the fallible human memory of the same events.”2  This allegation is 

disingenuous at best as at least one Board member acknowledged during her testimony 

that there were portions of the video footage of the November 8, 2021 meeting that she 

could neither clearly see nor hear.  Even the trained stenographer could not, despite 

multiples efforts, transcribe portions of such meetings.3  

The best evidence rule is codified in Alaska Rule of Evidence 1002, which reads: 

To prove the content of a writing, recording, or photograph, the original 
writing, recording, or photograph is required, except as otherwise provided 
by an enactment of the Alaska Legislature or by these or other rules 
promulgated by the Alaska Supreme Court. 

 
The commentary to this rule explains that the rule applies “when a writing or recording is 

offered for proof of its contents.”4  In that situation, the original, or “best” copy of the writing 

or recording is provided.  However, where, as here, a writing or recording is not being 

offered for proof of its contents, the rule simply does not apply.5  

In this case, the objected-to paragraphs of the East Anchorage Affidavits pertain 

to the witnesses’ personal observations of the Board’s public meetings, and their personal 

observations of off-the-record actions undertaken by Board members.  These 

 
2 See, i.e., Alaska Redistricting Board’s Objections to Plaintiffs’ Pre-Filed Direct 
Testimony at 40.  
3  See Affidavit of Jeanette Starr, attached hereto as Exhibit A. 
4  Alaska Comm. R. Evid. 1002.  
5  Id.  
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observations – which are the result of the witnesses’ in-person attendance at Board 

proceedings – are not intended to refute or supplant the “official” recordings and 

transcripts submitted by the Board as part of its administrative record.  Quite the contrary; 

this testimony is intended to complement and supplement these records to the extent they 

are unclear, incomplete, and do not capture Board action which occurred off-record, in 

executive session, or off-camera during work sessions.  Further, observations by 

witnesses at these meetings may also be offered as evidence of the witnesses’ individual 

experiences during the meeting, including but not limited to their involvement in the 

proceedings, their perceptions and observations of those meetings, and the impact of 

those proceedings on them. 

As stated in the East Anchorage Plaintiffs’ January 7, 2022 Motion for Rule of Law 

Regarding Scope of Attorney-Client Privileged Communications with Government Entities 

and supported by the record and additional evidence that will be submitted at trial, the 

Board used executive sessions on November 5, 8, and 9 to improperly shield its 

deliberations and non-privileged discussions with counsel from the view of the public.  

Additionally, as the East Anchorage Affidavits detail, Board members repeatedly engaged 

in discussions among themselves and with members of the public that are not captured 

in the recordings and transcripts contained in the record.  Again, these technological 

difficulties are attested to by the Court Reporters who attempted to transcribe the Board 

meetings and even Board member Bethany Marcum herself acknowledged difficulties 

with seeing and hearing the record footage of the November 8, 2021 meeting during her 

deposition; footage that was presented directly from the record link of the official recording 
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of the November 8, 2021 meeting6  Should the Court require additional clarification as to 

the distinctions and the complementary interplay between the East Anchorage Affidavits 

and the Board’s record, East Anchorage Plaintiffs reserve their right to clarify this 

relationship either at trial or in written argument. 

II. Witness Testimony Regarding the Witness’s Personal Impression of the 
Board’s Process and Proceedings is Not Subject to Exclusion on Hearsay, 
Foundation, or “Vague and Argumentative” Grounds 

 
The Board objects to an additional 15 paragraphs of the East Anchorage Affidavits 

on hearsay grounds;7 19 paragraphs on foundation grounds;8 and eight paragraphs on 

“vague and argumentative” grounds.9  These objections are also without merit. 

Each of the paragraphs to which the Board objects on hearsay grounds explains, 

based on the individual witness’s personal experience, statements which the witness 

personally observed.  These statements are not offered for the truth of the matter 

asserted; rather, they are offered to substantiate the witness’s impression either of Board 

 
6 See excerpt from Deposition of Board Member Bethany Marcum, p. 213, 
lines 2-19; p. 215, lines 6-14, attached as Exhibit B.  To the best of the undersigned’s 
knowledge, this transcript has not yet been signed by the deponent.  If the Court 
determines an executed copy is needed, East Anchorage Plaintiffs will provide such copy 
once it has been received. 
7  The 15 paragraphs of the Affidavits to which the Board objects on hearsay grounds 
are: Affidavit of David Dunsmore, paragraphs 13-14, 18-19; Affidavit of Kevin McGee, 
paragraphs 4, 9, and 13; Affidavit of Sean Murphy, paragraphs 8, 14; Affidavit of Yarrow 
Silvers, paragraphs 23, 25, 27, 32, 35, 40.  
8  The 19 paragraphs of the East Anchorage Affidavits to which the Board objects on 
foundation grounds are: paragraphs 9, 11-13, 18, and 28 from the Affidavit of Felisa 
Wilson; paragraphs 20, 23, and 27 of the Affidavit of Kevin McGee; paragraphs 14, 18-20, 
23, 26-27, 29, 31, and 37 of the Affidavit of Yarrow Silvers.  
9  The eight paragraphs of the East Anchorage Affidavits to which the Board objects 
on “vague and argumentative” grounds are: paragraph 22 of the Affidavit of David 
Dunsmore; paragraphs 9 and 18 of the Affidavit of Felisa Wilson; paragraphs 15 and 23 
of the Affidavit of Kevin McGee; paragraph 4 of the Affidavit of Sean Murphy; and 
paragraphs 31 and 34 of the Affidavit of Yarrow Silvers.  
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process or of the community character of a particular region.  In other words, these 

statements are offered as corroborating background, or foundation, for the witnesses’ 

assertions regarding the sufficiency of the public process undertaken by the Board, and 

the impact of the Board’s actions upon specific communities of interest.  Accordingly, 

these statements are not offered for the truth of the matter asserted, and are not 

inadmissible hearsay within the meaning of Alaska Rule of Evidence 801(c).10  

The Board’s objections on foundation and “vague and argumentative” grounds are 

likewise unavailing.  Although the Court permitted parties to pre-file written testimony from 

lay witnesses in the form of affidavits, the testimony of the East Anchorage Plaintiffs’ lay 

witnesses does not constitute the entirety of the East Anchorage Plaintiffs’ case-in-chief, 

and should not be viewed in a vacuum.  In objecting to this written testimony, the Board 

prematurely assumes that the affiants lack any foundation for their sworn statements. At 

trial, the East Anchorage Plaintiffs will endeavor to prove all of the allegations and legal 

conclusions in their Application to the applicable standard, and will provide additional 

foundational and factual information through admissible means.  Unlike a trial where the 

record and the exhibits are fully developed and evidence closed before witness testimony 

is offered, this case involves the submission of plaintiff affidavits before the conclusion of 

deposition testimony, submission of exhibits, or the conclusion of discovery disputes.  It 

would be premature and a denial of due process to sustain the Board’s foundation and 

vagueness objections based only on the pre-filed, written testimony contained in the East 

Anchorage Affidavits.  Accordingly, East Anchorage Plaintiffs request that the Court defer 

 
10 See Alaska R. Evid. 801(c); “[h]earsay is a statement, other than one made by the 
declarant while testifying at the trial or hearing, offered in evidence to prove the truth of 
the matter asserted.” 
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any ruling on the Board’s evidentiary objections on grounds of vagueness or foundation 

until close of evidence.  

III. Kevin McGee’s Testimony is Based on His Experience as NAACP Anchorage 
President and is Relevant to the East Anchorage Plaintiffs’ Dilution Claims 
Based on Minority Status, Partisan Affiliation, and Other Community 
Characteristics 

 
In addition to various hearsay, best evidence, and foundational observations, the 

Board also objects to the entirety of NAACP Anchorage President McGee’s testimony on 

relevance grounds.  The Board’s discussion of the objection is concise, and reads in its 

entirety: 

The Board objects to the entirety of Mr. McGee’s testimony on relevance 
grounds.  Mr. McGee’s testimony appears to be in support of a racial 
gerrymandering claim, but the East Anchorage Plaintiffs have not asserted 
any such claim in their First Amended Application dated December 15, 
2021. 

 
The Board provides no citation to any applicable legal authority in support of this 

objection. 

McGee’s testimony is offered for his observations as the President of the NAACP 

Anchorage regarding the perceived impact and dilution caused by the Board’s pairing, 

including implications on racial minorities in East Anchorage.  The East Anchorage 

Plaintiffs’ First Amended Application, dated December 15, 2021, clearly places this 

dilution claim at issue in this litigation.11  Dilution necessarily implicates minority status, 

 
11 See First Amended Application to Compel the Alaska Redistricting Board to 
Correct Its Senate Pairings in Anchorage at ¶ 50 (“The Board's decision to create two 
senate seats for Eagle River by fragmenting East Anchorage communities violated the 
Equal Protection Clause of the Alaska Constitution as the adopted senate districts 
intentionally and effectively dilute the vote and community voices of Anchorage residents 
in HD 21 – S. Muldoon and HD 23 – Government Hill/JBER/Northeast Anchorage in order 
to amplify the vote and voice of Eagle River voters in the Alaska Senate”). 
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whether by party, race, language, economic status or a combination thereof.  McGee is 

uniquely situated to testify to these concepts, based on his personal experience as a 

community and civil rights advocate.  McGee is able to testify as to his observations during 

and through his service to the community during his tenure with the NAACP as well as to 

his personal knowledge of the organization’s history in fulfilling this role.  He is also able 

to testify regarding his own testimony before the Board and participation in the 2021 

redistricting process.  Although the East Anchorage Plaintiffs are not asserting a Voting 

Rights Act claim, they are asserting an equal protection dilution claim, and race, 

language, political affiliation, and any other minority status is certainly implicated where 

these are attributes contributing to or resulting in dilution of the vote and community voice 

of a community of interest.  Because McGee’s testimony is highly relevant to this inquiry, 

the Board’s objection to his written testimony should be overruled.  

IV. Conclusion 

For all of the reasons argued above, both the Board’s “best evidence” and hearsay 

objections are facially meritless, and the Board’s foundation and “vague and 

argumentative” observations are, at best, premature in light of the procedural posture of 

this case.  Additionally, the Board’s blanket objection to the Affidavit of NAACP President 

McGee on relevance grounds should be overruled for all of the reasons discussed above.  

For these reasons, the East Anchorage Plaintiffs respectfully request that the Board’s 

objections to the East Anchorage Affidavits be overruled.  
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DATED this  12th  day of January, 2022. 

 BIRCH HORTON BITTNER & CHEROT 
Attorneys for Plaintiffs  
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·1· · · · · · And so, Matt, what we've done is we've used

·2· ·the record itself to go into the record file and --

·3· ·you know, and link to the board meeting footage.

·4· · · · · · So I realize that this is a little -- I'm

·5· ·not sure how you'd like us to submit this as an

·6· ·exhibit, or if we really need to since it's part of

·7· ·the record.

·8· · · · · · THE COURT REPORTER:· If I can interrupt

·9· ·really quickly.· Is this something that you'd like me

10· ·to transcribe as it's playing or simply make a

11· ·notation that this was played?

12· · · · · · MS. WELLS:· I -- you know, I would love it

13· ·if you could transcribe this while it's playing.

14· · · · · · THE COURT REPORTER:· I will try.

15· · · · · · THE VIDEOGRAPHER:· All right.· So I think

16· ·what we would do first is we will mark this as an

17· ·exhibit.· We will use the ARB number from the record,

18· ·which is -- hold on one second.· I'm just trying to

19· ·arrange my -- this is dominating the screen.

20· · · · · · THE WITNESS:· My computer --

21· · · · · · MS. WELLS:· Let me see if I can get -- there

22· ·we go.· Bear with me, Bethany.· I'm sorry about this.

23· ·Okay.· It is ARB 0001231.

24· · · · · · (Exhibit No. 11 marked.)

25· · · · · · MS. WELLS:· And, Tempest, if you could play
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·1· ·that, that would be great.

·2· · · · · · (Indiscernible video played.)

·3· ·BY MS. WELLS:

·4· · · ·Q· · So what you're seeing so far, Bethany, does

·5· ·this look like footage from -- from the November 8th

·6· ·meeting?

·7· · · ·A· · Yes.· That's us.· I can't verify the date,

·8· ·but I'll take you at your word.

·9· · · · · · MS. WELLS:· Tempest, could you hit pause for

10· ·a second?

11· ·BY MS. WELLS:

12· · · ·Q· · So what is -- what is Board Member Simpson

13· ·holding there?· Do you know?

14· · · ·A· · I don't know, no.· I can't tell from here

15· ·what he's holding.· I don't have any knowledge of

16· ·what he's holding.

17· · · ·Q· · So when I go back to the exhibit from --

18· ·that we just put in, the e-mail from Randy and the

19· ·redacted copy, do you think that what he's holding is

20· ·the redacted version of the e-mail from Randy?

21· · · ·A· · I don't know what he's holding.· He could be

22· ·holding any number of documents.

23· · · ·Q· · Okay.· All right.

24· · · · · · MS. WELLS:· So, Tempest, could we move

25· ·forward?
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·1· · · · · · (Indiscernible video resumes playing.)

·2· · · · · · MS. WELLS:· Tempest, can you hit pause?

·3· ·BY MS. WELLS:

·4· · · ·Q· · So, Bethany, could you hear yourself there?

·5· ·Could you hear what you said?

·6· · · ·A· · No.· I can't hear the audio really at all.

·7· · · ·Q· · Really?· So this is the official video, the

·8· ·way the public was participating in the November 8th

·9· ·meeting.· You can't hear what you guys are saying?

10· · · ·A· · Well, this is over a Zoom.· I mean, it's a

11· ·Zoom of a Zoom, so I think that's probably part of

12· ·the issue.

13· · · · · · But we were in a work session.· We were not

14· ·in the -- we were -- yeah, in work session at the

15· ·time, so we were not on -- we weren't all sitting at

16· ·the table, I guess is what I'm saying.· So I don't

17· ·know if this was a part of the formal record or not

18· ·of the transcript.· That's something you would have

19· ·to ask staff, I suppose.

20· · · ·Q· · Well, that's a good question.· So when you

21· ·were in a work session, were you under the impression

22· ·that you had to follow the rules of, say, the Open

23· ·Meetings Act and public -- you know, did you have to

24· ·act or, I guess, conduct yourself like you were in an

25· ·open forum?
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·1· · · ·A· · We were always under the Open Meetings Act.

·2· · · ·Q· · So under the Open -- so you were always --

·3· ·even when you're in a work session, right, is your

·4· ·understanding?· And I --

·5· · · ·A· · Well, I mean, in the sense of we were not

·6· ·allowed to and we didn't meet together in groups of

·7· ·three to discuss redistricting, you know, outside of

·8· ·the public eye, all of the map -- you know, whenever

·9· ·we were making decisions, we did that as part of the

10· ·board process, the public board process.

11· · · ·Q· · But you can't hear yourself right here, and

12· ·you can't hear Board Member Simpson?· And you don't

13· ·know what document he has in his hand, correct?

14· · · ·A· · And that's, I think, probably as much a --

15· ·because of the -- if I went back and listened to the

16· ·original video, perhaps I could, I guess I'm saying.

17· ·But right now, I'm carrying it through a Zoom.· I'm

18· ·not sure if I'm the only one that can't hear it, but

19· ·I can't hear at all.

20· · · · · · Are we on max volume on the speaker.

21· · · · · · MR. SINGER:· We can turn up the speaker.

22· · · · · · MS. WELLS:· Tempest, can you rewind a little

23· ·bit?· And maybe we'll try it again, since we do have

24· ·that Zoom over Zoom going on.

25· · · · · · THE VIDEOGRAPHER:· Actually, there's a
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·1· ·volume control on the right side there.· You can turn

·2· ·it up.

·3· · · · · · (Indiscernible video resumes playing.)

·4· · · · · · MS. WELLS:· So can you hit pause again?

·5· ·BY MS. WELLS:

·6· · · ·Q· · So, Bethany, do you hear yourself saying

·7· ·that you've got the one that's not redacted?

·8· · · ·A· · Yes.· I know for sure that I had a version

·9· ·that was not redacted at one point.

10· · · ·Q· · So -- and do you hear Board Member Simpson

11· ·saying that he -- that this is from Juli and that

12· ·it's from Randy?

13· · · ·A· · I didn't hear him say that, but I recall

14· ·that conversation, yes.

15· · · ·Q· · Okay.· So does that sort of refresh your

16· ·recollection regarding what Board Member Simpson is

17· ·holding?

18· · · ·A· · Yes.

19· · · ·Q· · So my confusion -- and so -- I'm sorry.  I

20· ·didn't mean to -- I didn't mean to talk over you, I

21· ·guess, so please finish your comment.

22· · · ·A· · I don't know that I was saying anything

23· ·more.· Sorry.

24· · · ·Q· · So my -- my question is:· If Board Member

25· ·Simpson is holding the redacted version of the
EXHIBIT B 

Page 6 of 9



·1· ·attachment, why did you go to your computer to pull

·2· ·up the unredacted version?

·3· · · ·A· · I didn't go to my -- I mean, it was -- that

·4· ·was what had been sent to us was the unredacted

·5· ·version.

·6· · · · · · We had originally been given the unredacted

·7· ·version, and then we were asked if we wanted the

·8· ·redacted version.· And I really wasn't -- didn't find

·9· ·a lot of value in looking at either version, and so

10· ·I -- I -- only whenever he asked me a question about

11· ·it did I go to pull up the version that I had, which

12· ·was the unredacted version.

13· · · · · · Because I hadn't asked for an unredacted,

14· ·which was -- which was the unredacted version.

15· ·Because he asked me a question about it, is my

16· ·recollection, and I -- like I said, I really hadn't

17· ·referenced the document.· So I went to pull up the

18· ·version that I had, which was the unredacted version

19· ·that had been provided to us.

20· · · ·Q· · So why didn't you just look over his

21· ·shoulder at the version that he had in his hand?

22· · · ·A· · Well, if you look at most of my -- first of

23· ·all, because when I looked at his version, it didn't

24· ·make much sense to me, in the same way that when you

25· ·asked me about it, I was confused about it.
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·1· · · · · · So I went to look at it electronically,

·2· ·which is my preferred way of reading.· And so

·3· ·whenever I went to pull up the electronic version of

·4· ·it, I realized that was the version that was not

·5· ·redacted.

·6· · · ·Q· · Okay.· I'd like to play the rest of this

·7· ·video.· I have some just other questions regarding

·8· ·observations.

·9· · · · · · MS. WELLS:· Tempest, could you play -- it's

10· ·not for much longer.· I think there's probably --

11· · · · · · (Indiscernible video resumes playing.)

12· · · · · · MS. WELLS:· So can you pause it for one

13· ·second, Tempest?

14· ·BY MS. WELLS:

15· · · ·Q· · So did you say that you would hide it for

16· ·Board Member Simpson if he wanted to continue not to

17· ·see that incumbent information, but that you didn't

18· ·care about that?· Is that what I heard, or something

19· ·similar to that?· What did you hear, I guess I should

20· ·ask?

21· · · ·A· · I'll be honest, that I couldn't hear the

22· ·video.

23· · · · · · But I do recollect that, in the same way

24· ·that we had endeavored to not see the incumbent

25· ·information, that I, you know, offered to do that on
EXHIBIT B 

Page 8 of 9



·1· · · · · · · · · · · · CERTIFICATE

·2

·3· · · · · · ·I, JEANETTE STARR, Certified Shorthand

·4· ·Reporter and Notary Public in and for the State of

·5· ·Alaska, do hereby certify that the witness in the

·6· ·foregoing proceedings was duly sworn; that the

·7· ·proceedings were then taken before me at the time and

·8· ·place herein set forth; that the testimony and

·9· ·proceedings were reported stenographically by me and

10· ·later transcribed by computer transcription; that the

11· ·foregoing is a true record of the testimony and

12· ·proceedings taken at that time; and that I am not a

13· ·party to nor have I any interest in the outcome of the

14· ·action herein contained.

15· · · · · · ·IN WITNESS WHEREOF, I have hereunto set my

16· ·hand and affixed my seal this 5th day of January 2022.

17

18

19· · · · · · · · · · · · · ·______________________________
· · · · · · · · · · · · · · ·JEANETTE STARR
20· · · · · · · · · · · · · ·My Commission Expires 1/3/2022

21

22

23

24

25
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