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Attorneys for City of Valdez, Mark Detter, Municipality of Skagway and Brad Ryan 
 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 
 

In the Matter of the     ) 
       ) 
2021 Redistricting Plan.    )  Case No. 3AN-21-08869 CI 
       ) (Consolidated Cases) 
       ) 
Non-Anchorage Case No. 3VA-21-00080 CI 
Non-Anchorage Case No. 1JU-21-00944 CI 
 

SKAGWAY’S AND VALDEZ’S OBJECTIONS 
TO ALASKA REDISTRICTING BOARD’S  

PRE-FILED DIRECT TESTIMONY 
 

I. INTRODUCTION 

Plaintiffs, the City of Valdez (Valdez) and Mark Detter (Detter), and the 

Municipality of Skagway Borough (Skagway) and Brad Ryan (Ryan), (collectively 

Plaintiffs), through their attorneys, Brena, Bell & Walker, P.C., file their Objections to the 

Alaska Redistricting Board’s (Board’s) Pre-Filed Direct Testimony (Pre-Filed Testimony).  

The pre-filed testimony before this Court by the Board is more similar than dissimilar to 
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the pre-filed testimony by the Plaintiffs.1 If this Court is going to consider technical 

objections to pre-filed testimony, then Plaintiffs’ offer the same objections to the pre-filed 

testimony of the Board that the Board has raised against the pre-filed testimony of the 

Plaintiffs.   

That said, Plaintiffs believe this Court should deny all technical objections to 

pre-filed testimony under the unique circumstances of this case.  Plaintiffs believe the type 

of technical objections being advanced against the pre-filed testimony by the Board are an 

unfortunate waste of this Court’s and the parties’ limited time and resources.  This Court 

is perfectly capable of evaluating evidence and providing it the weight it deserves and 

should be trusted to do so.   

II. THE CONTEXT OF A JUDGE-TRIED CASE 

Decisions of admissibility of evidence are committed to the discretion of the trial 

court. Dobos v. Ingersoll, 9 P.3d 1020, 1023 (Alaska 2000).  The Alaska Supreme Court 

will only reverse the trial court if, upon review of the record as a whole, the court finds that 

the trial judge abused his or her discretion and the error affected the substantial rights of a 

party. Id. 

                                              
1 The sole exception is that the Board is not defending its decisions based on the findings 
of fact and conclusions of law set forth in its proclamation or on the record upon which its 
deliberative process and proclamation rest.  Instead, the Board is trying to make a new 
record after the fact wholly outside of the record it actually considered during the 
deliberative process.  This effort from the Board to run from its own proclamation and the 
record upon which it is based raises special concerns that go beyond the scope of this 
pleading. 
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The case authority strongly supports admissibility of evidence in a judge-tried case 

particularly with regard to opinion testimony.  For example, the Alaska Supreme Court 

held that no reversible error occurred in admitting a poll by an expert of third-party 

opinions used to demonstrate whether an error on a referendum ballot was sufficient to 

change the result of the election. See Boucher v. Bomhoff, 495 P.2d 77, 85 

(Alaska 1972). The judge explained: 

Even if I were persuaded by appellant's criticism of the poll, it would be 
difficult to conclude that the trial judge could not competently weigh the 
evidence without being prejudiced. This is to say that within fairly broad 
limits, and especially in a judge-tried case, any defects in the poll should go 
to its weight and not its admissibility. We have adopted liberal rules in 
Alaska regarding the admission of expert testimony. . .. Cross-examination 
and the opportunity to present rebutting expert testimony provide adequate 
protection against any errors in the poll or in the expert's testimony. 

Id. at 85-86 (emphasis added). In short, given the trial judge’s special competency to properly 

weigh evidence underlying an expert’s testimony, such evidence is managed by the trial court 

as a matter of weight rather than as a matter of admissibility  

The Ninth Circuit similarly adopts this position. See Plummer v. W. Int'l Hotels, 656 

F.2d 502 (9th Cir. 1981). In Plummer, the trial court excluded from evidence a determination 

by the Equal Employment Opportunity Commission regarding the plaintiffs claim. Id. at 503. 

The appellate court reversed, finding that the EEOC determination was admissible evidence in 

a judge-tried trial de novo. Id. at 504. In doing so, the Ninth Circuit differentiated between the 

admissibility of evidence in jury and non-jury trials: 

The admission of improper evidence before a jury is grounds for reversal if a 
party's substantial rights are affected. In judge-tried trial, however, the 
admission of incompetent evidence over objection will not ordinarily be a 
ground of reversal if there was competent evidence received sufficient to 
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support the findings. The judge will be presumed to have disregarded the 
inadmissible and relied on the competent evidence. 
 

Id. at 505, citing E. Clary, McCormick on Evidence, s. 60 at 137 (2d ed. 1972).   

In a judge-tried case, both trial and appellate courts do not find reversible error when 

a trial judge admits improper evidence particularly when it concerns opinion evidence on 

the assumption that the trial judge is capable of managing such evidence as a matter of 

weight rather than admissibility.  This relaxed standard as to admissibility of evidence in 

judge-tried cases is clearly the emerging practice. See Kenneth S. Broun, McCormick on 

Evidence, s. 60 at 299-300 (6th ed. 2006).  

In fact, where the admissibility of evidence is debatable, the following practice has 

been adopted by many experienced trial courts: 

That practice is to provisionally admit all arguably admissible evidence, even 
if objected to, with the announcement that all admissibility questions are 
reserved until all the evidence is in. In considering any objections renewed 
by motion to strike at the end of the case, the judge leans toward admission 
rather than exclusion but seeks to find clearly admissible testimony on which 
to base his [ or her] findings of fact. The practice lessens the time spent in 
arguing objections and helps ensure that appellate courts have in the record 
the evidence that was rejected as well as that which was received. A more 
complete trial record sometimes enables the appellate court to dispose of the 
case by entering a final judgment rather than merely remanding to the trial 
court for further proceedings. 

Id. at 300 (internal citations omitted). 

The Board objected that Plaintiffs’ witnesses “quote caselaw from the Alaska 

Supreme Court regarding redistricting,” use “vague and argumentative wording,” include 

testimony “in the form of legal conclusions,” and “cumulatively testify regarding the same 

cruise ship data” (this fourth objection is erroneously applied to Valdez as well as 
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Skagway).2  To the extent this Court entertains such objections, they should also be applied 

to the Board’s lay witnesses.3  However, consistent with the Plaintiffs’ response to the 

Board’s objections, Plaintiffs do not agree that such objections should result in striking the 

pre-filed testimony at issue in a judge tried case.   

As noted in McCormick on Evidence:   

For their part, judges possess professional experience in valuing evidence, 
greatly lessening the need for exclusionary rules. At common law, there was 
a sense that it was inexpedient to apply these restrictions to judges. That sense 
caused appellate courts to conclude that the same strictness need not be 
observed in applying the rules of evidence in bench trials as in jury trials. An 
appellate court should arguably reach the same result under the Federal and 
Uniform Rule of Evidence. 
 
The most important influence encouraging trial judges to take a relaxed 
attitude toward evidence rules in nonjury cases is a doctrine recognized by 
most appellate courts. According to this doctrine, on an appeal from a bench 
trial, the receipt of inadmissible evidence over objection is ordinarily not 
ground for reversal if there was other, admissible evidence sufficient to 
support the findings.4 
 
Moreover, decisions of admissibility of evidence are only reversed by the Alaska 

Supreme Court if, upon review of the record as a whole, the court finds that the trial judge 

abused his or her discretion and the error affected the substantial rights of a party.5  “Greater 

liberality is accorded to the reception of opinion evidence in nonjury cases.”6 Clearly the 

                                              
2  Board’s Objections to Plaintiffs’ Pre-Filed Direct Testimony at 1-2, 13-14. 
 
4  § 60. Admission and exclusion of evidence in bench trials without a jury, 1 Mccormick 
On Evidence § 60 (8th ed.). 
5  Dobos v. Ingersoll, 9 P.3d 1020, 1023 (Alaska 2000). 
6  State v. Phillips, 470 P.2d 266, 271 (Alaska 1970) (citing In re Baxter’s Estate, 16 Utah 
2d 284, 399 P.2d 442 (1965); Leeb v. Read, 190 So.2d 830 (Fla.App.1960). 
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right path is to let the evidence in in this case against technical objections because this 

Court is perfectly capable of evaluating such evidence and because to do so will help ensure 

the Alaska Supreme Court has a complete record on appeal.   

I. CONCLUSION 

Because this is an expedited, judge-tried case with concurrent pre-filed testimony, 

Plaintiffs’ believe all pre-filed testimony should be admitted, and this Court should be 

trusted to give all evidence the appropriate weight.   

 DATED this 15th day of January, 2022. 

      BRENA, BELL & WALKER, P.C. 
    Attorneys for City of Valdez and Mark Detter, 

   Municipality of Skagway and Brad Ryan 

 
      By        
       Robin O. Brena, ABA No. 8511130 
       Jake W. Staser, ABA No. 1111089 
       Laura S. Gould, ABA No. 0310042 
       Jon S. Wakeland, ABA No. 0911066 
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that a copy of the foregoing document 
was e-mailed to the following 
attorneys/parties of record this 
15th day of January, 2022:
 
Attorneys for Alaska Redistricting Board 
Matt Singer, Esq. 
Lee Baxter, Esq. 
Schwabe, Williamson & Wyatt 
E-Mail:  msinger@schwabe.com 
  lbaxter@schwabe.com  
 
Attorneys for Matanuska-Susitna Borough 
and Michael Brown 
Stacey C. Stone, Esq. 
Gregory Stein, Esq. 
Holmes Weddle & Barcott, P.C. 
Email:  sstone@hwb-law.com 
  gstein@hwb-law.com  
 
Attorneys for Felisa Wilson, George Martinez, 
and Yarrow Silvers 
Holly C. Wells, Esq 
Mara E. Michaletz, Esq. 
William D. Falsey, Esq. 
Birch Horton Bittner & Cherot 
Email:  hwells@bhb.com 
  mmichaletz@bhb.com 
  wfalsey@bhb.com  

 
Attorneys for Calista Corporation, William 
Naneng, and Harley Sundown 
Eva R. Gardner, Esq. 
Michael S. Schechter, Esq. 
Benjamin J. Farkash, Esq. 
Ashburn & Mason, P.C. 
Email:  eva@anchorlaw.com 
  mike@anchorlaw.com 
  ben@anchorlaw.com 
 
Attorneys for Intervenor Doyon Limited et al. 
Nathaniel Amdur-Clark, Esq. 
Whitney A. Leonard, Esq. 
Sonosky, Chambers, Sachse, Miller & Monkman, 
LLP 
Email:  nathaniel@sonosky.net 
  whitney@sonosky.net 
 
Attorney for the State of Alaska 
Thomas. S. Flynn, Esq. 
State of Alaska Department of Law 
Email:   thomas.flynn@alaska.gov 

 
 
 
 //s// Melody Nardin   
 Melody Nardin 
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