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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 

In the Matter of the 

2021 REDISTRICTING PLAN. 

 

) 
) 
) 
) 
) 

Case No. 3AN-21-08869CI 

 
RESPONSE TO BOARD’S OBJECTION TO DIRECT TESTIMONY 

The Board’s attempts to wholly exclude testimony presented by East Anchorage 

Plaintiffs both in its lay witnesses (NAACP President Kevin McGee) and now its expert 

Dr. Chase Hansel adds to its pattern of challenging and attempting to foreclose East 

Anchorage from submitting any evidence whatsoever at trial.  This approach is without 

merit and ignores basic principles of law and fact governing the submission of testimony.1  

 
1  See Alaska R. Evid. 702(a) (“If scientific, technical, or other specialized knowledge 
will assist the trier of fact to understand the evidence or to determine a fact in issue, a 
witness qualified as an expert by knowledge, skill, experience, training, or education, may 
testify thereto in the form of an opinion or otherwise”); Cora G. v. Dep't of Health & Soc. 
Servs., Off. of Children's Servs., 461 P.3d 1265, 1277 (Alaska 2020) (citing Barton v. 
N. Slope Borough Sch. Dist., 268 P.3d 346, 350-51 (Alaska 2012)) (“[E]xpert opinion 
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Dr. Hensel is an expert in his field with decades of relevant academic and research 

experience, and his report is highly probative to the issues in this case.  Further, the 

expedited nature of this case also supports admission of testimony. 

The Board remarkably asserts that Dr. Hensel, who holds a doctoral degree in 

Socio-Cultural and Linguistic Anthropology and has a decades-long career researching 

anthropological issues in Alaska, is somehow not qualified to testify as an expert in this 

matter because “[h]e does not express any particular area of expertise within the 

anthropology discipline, such as archaeology, biological anthropology, or cultural 

anthropology” and has not been involved in the political arena.2  This position baldly 

disregards the substantial academic experience contained in Dr. Hensel’s curriculum 

vitae, the well-developed opinions contained in Dr. Hensel’s affidavit, controlling case law, 

and, most tellingly, the fact that the Board previously sought to retain Dr. Hensel as its 

expert in anticipation of this litigation.3  

The use of anthropological experts is commonplace in Alaska redistricting 

litigation, particularly when the community character of a particular area is at issue.  For 

example, in 2001, four competing anthropologists testified as to the factors that are 

 
evidence is admissible if the trial court (exercising its authority under Rule 104(a)) 
determines that (1) the evidence is relevant (Rule 401); (2) the witness is qualified as an 
expert (Rule 702(a)); (3) the trier of fact will be assisted (Rule 702(a)); (4) the facts or 
data on which the opinion is based are of a type reasonably relied upon by experts in the 
particular field in forming opinions upon the subject (Rule 703); and (5) the probative 
value of the evidence is not outweighed by its prejudicial effect (Rule 403)”). 
2  Alaska Redistricting Board’s Objections to Plaintiffs’ Pre-Filed Expert Testimony 
at 20. 
3  The Board admitted to such attempts at its deposition of Dr. Hensel.  True and 
correct copies of email correspondence between counsel for the Board and Dr. Hensel 
are attached hereto as Exhibit A.  
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necessary to demonstrate the quantity of socioeconomic integration needed to satisfy the 

requirements of Article VI, Section 6: Professor Robert Deacon, Dr. Rosita Worl, 

Dr. James Tuck, and Dr. Polly Wheeler.4  These experts testified as to their opinions 

regarding common cultures and values, the degree to which various populations interact 

with each other, and how these factors interact with legislative representation.  

Interestingly, the 2001 trial court opinion also referred briefly to Tom Begich as “a 

consultant with expertise in Anchorage neighborhoods,” although Begich did not testify 

as an expert at trial.  

While the trial court in the 2001 case appears to have taken these anthropological 

experts’ testimony to heart and given it great consideration, the same cannot be said 

regarding the testimony of a statistician, Dr. Kip Viscusi, who testified in the same 

proceeding.  The Court found Dr. Viscusi’s mathematical, numbers-based approach to 

establishing gerrymandering or a denial of fair and effective representation unhelpful, 

particularly in light of the testimony of two political science experts who testified, based 

on “conventional and well accepted political science measures, that the Board’s Final 

Plan is politically fair.”5  

Likewise, in 2011, the trial court relied heavily on non-statistician expert witnesses 

to shape its findings.  In that proceeding, Tom Begich was certified as a “socio-economic 

expert,” and was permitted to testify that “there are two substantive socio-economic 

arguments supporting the Board's village combinations: (1) traditional socio-economic 

 
4 In re 2001 Redistricting Cases, No. 3AN-01-8914CI, 2002 WL 34119573 (Alaska 
Super. Feb. 1, 2002). 
5  Id.  



 

IN THE MATTER OF THE 2021 REDISTRICTING PLAN CASE NO. 3AN-21-08869CI 
RESPONSE - OBJECTIONS TO DIRECT TESTIMONY PAGE 4 OF 7 
01165064.DOCX 

relationships in rural Alaska, which equate to subsistence economy; and (2) future 

economic development based on mineral resources.”6  

Indeed, the trend in redistricting litigation nationwide — and in other categories of 

cases — appears to favor the testimony of anthropologists, sociologists, and other 

“humanities” experts over that of statisticians and mathematicians.7  As a socio-cultural 

anthropologist, Dr. Hensel clearly has the expert knowledge necessary to analyze 

whether a group or area constitutes a community of interest, and to determine whether 

one community of interest will dilute the voting power of another community of interest.  

Dr. Hensel’s testimony will be helpful to this court because his expert knowledge and 

report provides a comprehensive review of historical data, social data, and review and 

analysis of data regarding social, economic, political, racial, and language constructs. 

Presumably recognizing the persuasiveness and import of Dr. Hensel’s testimony 

in these crucial areas, the Board also asserts that Dr. Hensel’s testimony should be 

 
6 In re: 2011 Redistricting Cases, No. 4FA-11-2209CI, 2013 WL 6074059, at *25 
(Alaska Super. Nov. 18, 2013). 
7  See, i.e., Veasey v. Abbott, 830 F.3d 216, 251 (5th Cir. 2016) (crediting testimony 
of Dr. Jane Henrici, an anthropologist, in a redistricting case where Dr. Henrici testified, 
among other opinions, that the poor are less likely to own vehicles and less likely to avail 
themselves of service that require government-issued IDs and reiterating that judges 
should not be required to make complicated, race-based predictions in redistricting 
cases); McMillan v. City of New York, 253 F.R.D. 247, 249 (E.D.N.Y. 2008) (stating 
unequivocally that race is a biological fiction characterized by unreliable categorization of 
various populations which does not lend itself easily to statistical analyses); but see Bone 
Shirt v. Hazeltine, 336 F.Supp.2d 976, 990 (D.S.D. 2004) (stating of Plaintiffs’ 
demographic expert, who presented a demographic analysis of five illustrative 
redistricting plans, that “[h]e need not be an expert in anthropology, Sioux culture and 
history, or South Dakota history to reliably report on redistricting options in South Dakota.  
He can reliably base his analysis and conclusions on his experience in South Dakota and 
his knowledge of redistricting…”) (implying a preference for anthropological experts over 
statistical experts in redistricting litigation). 
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stricken because “Dr. Hensel … discusses ‘communities of interest’ and ‘adjacency’ in 

terms and definitions that are inconsistent with the recognized meaning in the redistricting 

process and applicable caselaw … [e]ssentially, he uses terms similar to those used and 

discussed in redistricting, but attaches definitions and meanings inconsistent with the 

caselaw.”8  But the Board does not identify any Alaska case which defines either 

“community of interest” or “adjacency,” or point to any other case defining these terms for 

the Court to consider.  This is because, although the Alaska Supreme Court has 

repeatedly used the term “communities of interest” when determining whether a 

redistricting plan satisfies the demands of equal protection, the Court has never defined 

that term.9  It is well established under Alaska law that the geographic equal protection 

claim exists regardless of contiguity.10  While the Board must comply with Article VI, 

Section 6, it must also comply with due process and equal protection clauses of the 

constitution and complying with one does not shield the Board from the obligations of the 

 
8 Objections to Plaintiffs’ Pre-Filed Expert Testimony at 19.  
9  Kenai Peninsula Borough v. State, 743 P.2d 1352, 1372 (Alaska 1987) (“[d]istrict 
boundaries which meander and selectively ignore political subdivisions and communities 
of interest, and evidence of regional partisanship are also suggestive [of an equal 
protection violation]”); see also Hickel v. Se. Conf., 846 P.2d 38, 65 (Alaska 1992), as 
modified on reh'g (Mar. 12, 1993) (explaining that “[e]ven the governor's flexibility with 
respect to senate districts is not unlimited.  ‘Senate districts which meander and ignore 
political subdivision boundaries and communities of interest will be suspect under the 
Alaska Equal Protection clause’”) (citing Kenai Peninsula Borough, 743 P.2d at 1372); 
Egan v. Hammond, 502 P.2d 856, 894 (Alaska 1972) (approving of “an attempt … to 
make the Anchorage subdivisions coincide with rough communities of interest which the 
Greater Anchorage Area Planning Office has defined as ‘planning districts'”).  
10  See, e.g., Braun v. Borough, 193 P.3d 719, 731 (Alaska 2008) (explaining 
unequivocally that “a voter’s right to an equally geographically effective or powerful vote” 
is “a significant constitutional interest”) (citing Kenai Peninsula Borough, 743 P.2d at 
1372).  
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other.  Accordingly, despite the Board’s assertions to the contrary, Dr. Hensel’s testimony 

regarding components impacting equal protection is not negated by the “contiguity” or 

lack thereof of the paired districts. 

As articulated in their opening brief, the East Anchorage Plaintiffs’ equal protection 

claim stems not from a violation of the one person, one vote requirement — as the Board 

misleadingly asserts — but rather, from the demonstrable fact that the Board’s decision 

to fragment the East Anchorage community of interest in its senate pairings dilutes the 

vote and community voices of residents of House Districts 21 and 23.11  In its closing 

brief, and at the close of evidence, the East Anchorage Plaintiffs will provide this Court 

with a comprehensive survey not only of the interplay between the concept of 

“communities of interest” and Alaska’s protective equal protection doctrine as well as case 

law from other jurisdictions containing analogous discussion of “communities of interest” 

and equal protection.  This argument will be, however, based upon the law surrounding 

equal protection while Dr. Hensel’s testimony is focused, appropriately on the science of 

the formation and identification of “communities of interest” and the impact on those 

communities arising from their pairing into a single senate district.  The Board’s 

disagreement with or misunderstanding of the East Anchorage Plaintiffs’ legal theories is 

not a basis to exclude Dr. Hensel’s expert testimony. 

 
11 East Anchorage Plaintiffs’ Pretrial Brief/Opening Statement at 14-18.  
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DATED this  20th  day of January, 2022. 

 BIRCH HORTON BITTNER & CHEROT 
Attorneys for Plaintiffs  
 
 

 By:    /s/ Holly C. Wells 
  Holly C. Wells, ABA #0511113 

Mara E. Michaletz, ABA #0803007 
William D. Falsey, ABA #0511099 
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