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Attorneys for City of Valdez, Mark Detter, Municipality of Skagway and Brad Ryan 
 

IN THE SUPERIOR COURT FOR THE STATE OF ALASKA 
 

THIRD JUDICIAL DISTRICT AT ANCHORAGE 
 

In the Matter of the     ) 
       ) 
2021 Redistricting Plan.    )  Case No. 3AN-21-08869 CI 
       ) (Consolidated Cases) 
       ) 
Non-Anchorage Case No. 3VA-21-00080 CI 
Non-Anchorage Case No. 1JU-21-00944 CI 
 

SKAGWAY’S AND VALDEZ’S RESPONSES TO  
ALASKA REDISTRICTING BOARD’S OBJECTIONS TO 

PRE-FILED EXPERT TESTIMONY 
 

Plaintiffs, the City of Valdez (Valdez) and Mark Detter (Detter), and the 

Municipality of Skagway (Skagway) and Brad Ryan (Ryan), (collectively Plaintiffs), 

through their attorneys, Brena, Bell & Walker, P.C., file their Response to the Alaska 

Redistricting Board’s (Board’s) Objections to Plaintiffs’ Pre-Filed Expert Testimony 

(Objections).  For the reasons set forth below, Plaintiffs respectfully request that the Court 

deny the Board’s Objections. 
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I. RESPONSES TO GENERAL OBJECTIONS 
 

The Board objects that Mr. Brace’s testimony “reads like a legal brief” and is 

“highly argumentative” because he references the relevant case law and applies the 

constitutional criteria,1 just like the Board’s witnesses and most of the public testimony 

received throughout the redistricting process.  As Plaintiffs have repeatedly briefed, the 

context of this expedited judge-tried case supports relaxed standards of admissibility, and 

this is even more so when it comes to expert testimony. 

A. Relaxed Standards of Admissibility for a Judge-Tried Case. 

This is an expedited judge-tried matter in which this Court is fully capable of 

evaluating and weighing evidence without the risk of a jury being confused or misled by 

such evidence.  In a bench trial, the judge is the trier of fact, determining the credibility of 

witnesses and deciding how to weigh the evidence presented.2  As noted in McCormick on 

Evidence:   

For their part, judges possess professional experience in valuing evidence, 
greatly lessening the need for exclusionary rules. At common law, there was 
a sense that it was inexpedient to apply these restrictions to judges. That sense 
caused appellate courts to conclude that the same strictness need not be 
observed in applying the rules of evidence in bench trials as in jury trials. An 
appellate court should arguably reach the same result under the Federal and 
Uniform Rule of Evidence. 
 
The most important influence encouraging trial judges to take a relaxed 
attitude toward evidence rules in nonjury cases is a doctrine recognized by 
most appellate courts. According to this doctrine, on an appeal from a bench 
trial, the receipt of inadmissible evidence over objection is ordinarily not 

                                              
1  Objections at 1-2, 7-8. 
2  Wasserman v. Bartholomew, 38 P.3d 1162, 1166-67 (Alaska 2002) (citing Alaska R. 
Civ. P. 52(a)). 
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ground for reversal if there was other, admissible evidence sufficient to 
support the findings.3 
 
Decisions of admissibility of evidence are committed to the discretion of the trial 

court, and the Alaska Supreme Court will only reverse the trial court if, upon review of the 

record as a whole, the court finds that the trial judge abused his or her discretion and the 

error affected the substantial rights of a party.4  “Greater liberality is accorded to the 

reception of opinion evidence in nonjury cases.”5  

The Court has applied a more relaxed standard to the admission of evidence in the 

context of a judge-tried case:  

To the extent the passage minimally discusses why ARM did not build 
portable couplers, the testimony of witnesses Burdick, Williamson, and 
Whitney made the disputed passages in Whalen’s testimony cumulative. 
Independent of Whalen’s disputed testimony, there was ample compelling 
evidence that portable couplers were not feasible as stopping devices and 
would not have made the loading process safer. In this judge-tried case, we 
cannot say that admitting Whalen’s brief, cumulative testimony was an abuse 
of discretion.6 

 
This relaxed standard is longstanding with regard to a trial court’s ability to competently 

weigh evidence without being prejudiced: 

Even if I were persuaded by appellant’s criticism of the poll, it would be 
difficult to conclude that the trial judge could not competently weigh the 
evidence without being prejudiced. This is to say that within fairly broad 

                                              
3  § 60. Admission and exclusion of evidence in bench trials without a jury, 1 MCCORMICK 
ON EVIDENCE § 60 (8th ed.). 
4  Dobos v. Ingersoll, 9 P.3d 1020, 1023 (Alaska 2000). 
5  State v. Phillips, 470 P.2d 266, 271 (Alaska 1970) (citing In re Baxter’s Estate, 16 Utah 
2d 284, 399 P.2d 442 (1965); Leeb v. Read, 190 So.2d 830 (Fla.App.1960). 
6  Janes v. Alaska Railbelt Marine, LLC, 309 P.3d 867, 884-85 (Alaska 2013) (emphasis 
added). 
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limits, and especially in a judge-tried case, any defects in the poll should go 
to its weight and not its admissibility.7  
 

The Ninth Circuit also differentiates between the admissibility of evidence in jury and 

judge-tried cases:  

The admission of improper evidence before a jury is grounds for reversal if 
a party’s substantial rights are affected. In judge-tried trial, however, the 
admission of incompetent evidence over objection will not ordinarily be a 
ground of reversal if there was competent evidence received sufficient to 
support the findings. The judge will be presumed to have disregarded the 
inadmissible and relied on the competent evidence.8  
 
Note the difference between this standard and the standard applicable to 
findings made by a trial judge. In the judge -tried case it is for the trial judge 
to select among disputed facts. On appeal, only those disputed facts found by 
the trial judge are tested for factual sufficiency. In a jury trial, on the other 
hand, all the evidence must be reviewed to see if there is any evidentiary 
support for the judgment.9  
 
B. Relaxed Standards of Admissibility for Expert Testimony. 

Furthermore, Alaska courts have long applied a relaxed standard of evidence for 

expert testimony.  Rule of Evidence 703 expressly provides that experts may base their 

opinions or inferences on facts or data perceived or made known to them to them at or 

before the hearing, and need not be admissible in evidence so long as they are reasonably 

relied upon by experts in the particular field.  Plaintiffs’ position on admissibility—seeking 

the broadest and most complete record possible from which this Court may decide the 

matters before it—is also supported by the adoption of a more relaxed standard in Alaska 

                                              
7  Boucher v. Bomhoff, 495 P.2d 77, 85-86 (Alaska 1972) (emphasis added). 
8  Plummer v. W. Int’l Hotels, 656 F.2d 502, 505 (9th Cir. 1981) (citing E. Clary, 
MCCORMICK ON EVIDENCE § 60 at 137 (2d ed. 1972) (emphasis added)). 
9  Borchgrevink v. Borchgrevink, 941 P.2d 132, 143 (Alaska 1997). 
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in cases concerning expert testimony. In a case involving an expert's appraisal of the 

"highest and best use" of a property to establish valuation of property taken, the Alaska 

Supreme Court held that the expert's appraisal was admissible, particularly since there was 

opportunity for thorough examination and cross-examination to provide the trier of fact 

with adequate information to weigh the opinions of opposing experts.10  Essentially, the 

Supreme Court of Alaska has held it is a better practice and benefits the trier of fact to 

permit hearsay evidence concerning expert valuation opinion and to subject it to the 

adversarial process than to exclude it as hearsay.  The “only limits on admissibility of an 

expert’s opinion on an ultimate issue are that the opinion be helpful to the trier of fact 

(Evidence Rules 701 and 702), based on facts or data reasonably relied on by other experts 

(703), and not unduly prejudicial or misleading to the jury (Evidence Rule 403).”11 

In light of this authority, this Court should have far less concern regarding the 

Board’s objections than it might in the context of a different case.  Mr. Brace’s references 

to the legal requirements for redistricting in Alaska give the full context of his expert 

opinion, and this Court is fully competent to give his opinion its due weight without risk 

of prejudice.  The record is replete with Board members and members of the public 

expressing their own “argumentative” opinions regarding the legal issues and conclusions 

at issue, and the Board’s witnesses have continued to opine regarding legal conclusions on 

the constitutional criteria during their depositions and in their affidavits.  Mr. Brace has 

                                              
10  Dash v. State of Alaska, 491 P.2d 1069, 1076 (Alaska 1971). 
11  Wilson v. State, 669 P.2d 1292, 1297 (Alaska 1983). 
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participated in redistricting proceedings across the country for decades,12 and this Court 

should consider his opinion in its full context for this case. 

 Because this is an expedited judge-tried case and the Board’s objections do not 

implicate any risk of prejudice to this Court from Mr. Brace’s testimony, this Court should 

admit his affidavits over the Board’s objections.  

II. RESPONSES TO SPECIFIC OBJECTIONS 
 

A. Specific Objections to Brace Affidavit for Valdez.13 
 

¶¶12-16.  Response.  Mr. Brace is providing the full context for his expert opinion 

by describing his understanding of the applicable legal requirements in this case, and this 

Court is fully competent to give this expert opinion its due weight without risk of prejudice. 

¶20. Response.  Mr. Brace is providing the reasonable basis for his expert opinion 

and this Court is fully competent to give this expert opinion its due weight without risk of 

prejudice.  Further, Mr. Brace provided an example of his communication with the Census 

Bureau in the prior paragraph. 

¶27. Response.  Mr. Brace cites the reasonable basis for his expert opinion in the 

Board members’ testimony. 

¶28. Response.  Mr. Brace’s expert opinion or inference is clear in the context of 

the Board members’ testimony on when they began mapping as a group. 

                                              
12  Exhibit A to Mr. Brace’s Affidavits. 
13  Objections at 3-6.  
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¶32. Response.  Mr. Brace’s expert opinion or inference is clear in the context of 

the Board members’ testimony on when they began mapping as a group. 

¶36. Response.  Mr. Brace is stating his understanding of the facts as the 

reasonable basis for his expert opinion. 

¶¶38-51. Response.  Mr. Brace is explaining his expert analysis and opinion 

regarding the Board’s work, including the process by which he discovered the Board’s 

errors and by which they might have avoided making them. 

¶¶55-59. Response.  Mr. Brace is providing the full context for his expert opinion 

by describing his understanding of the applicable legal requirements in this case, and the 

reasonable basis for his expert opinions and inferences is clear in context. 

¶¶62-69. Response.  Mr. Brace is providing the reasonable basis for his expert 

opinions and inferences regarding the Board’s process. 

¶¶70-86. Response.  Mr. Brace is providing the reasonable basis for his expert 

opinions and inferences regarding the Board’s process. 

¶¶93-96. Response.  Mr. Brace is providing the reasonable basis for his expert 

opinions and inferences regarding the Board’s process, and specifically describes his recent 

contrasting experience in the Michigan redistricting process alongside the Board’s VRA 

consultant. 

¶108. Response.  Mr. Brace is providing the reasonable basis for his expert 

opinions and inferences regarding District 29, and does not need to have driven from Mat-

Su to Valdez in order to state the geographic features or road miles on the map. 
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¶109. Response.  Mr. Brace is providing his expert opinion or inference reasonably 

based in the context of the preceding paragraphs. 

¶110. Response.  Mr. Brace is providing the full context for his expert opinion by 

describing his understanding of the applicable legal requirements in this case, as well as 

his expert opinion and inference reasonably based on the facts he discusses, and this Court 

is fully competent to give this expert opinion its due weight without risk of prejudice. 

¶¶112-115. Response.  Mr. Brace is providing the full context for his expert 

opinion by describing his understanding of the applicable legal requirements in this case, 

as well as his expert opinion and inference reasonably based on the facts he discusses, and 

this Court is fully competent to give this expert opinion its due weight without risk of 

prejudice. 

¶¶116-133. Response.  Mr. Brace is providing the full context for his expert 

opinion by describing his understanding of the applicable legal requirements in this case, 

as well as his expert opinion and inference reasonably based on the facts he discusses, and 

this Court is fully competent to give this expert opinion its due weight without risk of 

prejudice. 

¶¶134-154. Response.  Mr. Brace is providing the full context for his expert 

opinion by describing his understanding of the applicable legal requirements in this case, 

as well as his expert opinion and inference reasonably based on the facts he discusses, and 

this Court is fully competent to give this expert opinion its due weight without risk of 

prejudice. 
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¶¶155-163. Response.  Mr. Brace is providing the full context for his expert 

opinion by describing his understanding of the applicable legal requirements in this case, 

as well as his expert opinion and inference reasonably based on the facts he discusses, and 

this Court is fully competent to give this expert opinion its due weight without risk of 

prejudice. 

B. Specific Objections to Brace Affidavit for Skagway.14 
 

¶¶12-16.  Response.  Mr. Brace is providing the full context for his expert opinion 

by describing his understanding of the applicable legal requirements in this case, and this 

Court is fully competent to give this expert opinion its due weight without risk of prejudice. 

¶20. Response.  Mr. Brace is providing the reasonable basis for his expert opinion 

and this Court is fully competent to give this expert opinion its due weight without risk of 

prejudice. Further, Mr. Brace provided an example of his communication with the Census 

Bureau in the prior paragraph. 

¶27. Response.  Mr. Brace cites the reasonable basis for his expert opinion in the 

Board members’ testimony. 

¶28. Response.  Mr. Brace’s expert opinion or inference is clear in the context of 

the Board members’ testimony on when they began mapping as a group. 

¶32. Response.  Mr. Brace’s expert opinion or inference is clear in the context of 

the Board members’ testimony on when they began mapping as a group. 

                                              
14  Objections at 7-11.  
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¶36. Response.  Mr. Brace is stating his understanding of the facts as the 

reasonable basis for his expert opinion. 

¶¶38-51. Response.  Mr. Brace is explaining his expert analysis and opinion 

regarding the Board’s work, including the process by which he discovered the Board’s 

errors and by which they might have avoided making them. 

¶¶55-59. Response.  Mr. Brace is providing the full context for his expert opinion 

by describing his understanding of the applicable legal requirements in this case, and the 

reasonable basis for his expert opinions and inferences is clear in context. 

¶¶60-63. Response.  Mr. Brace is providing the reasonable basis for his expert 

opinions and inferences regarding the Board’s process, and specifically describes his recent 

contrasting experience in the Michigan redistricting process alongside the Board’s VRA 

consultant. 

¶66-67, 71. Response.  Mr. Brace is providing his understanding of the legal 

requirements and history underlying this case, along with the reasonable basis for his expert 

opinions and inferences regarding the districts at issue, and this Court is fully competent to 

give this expert opinion its due weight without risk of prejudice. 

¶74-76.  Response.  Mr. Brace is providing the full context for his expert opinion 

by describing his understanding of the applicable legal requirements in this case, and this 

Court is fully competent to give this expert opinion its due weight without risk of prejudice. 

¶79. Response.  Mr. Brace is providing the reasonable basis for his expert opinion 

and inferences.  
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¶85. Response.  Mr. Brace is providing the reasonable basis for his expert opinion 

and inference by directly quoting Board Member Simpson that “the Valley isn’t a thing.” 

¶89. Response. Mr. Brace is providing his understanding of the legal 

requirements in this case, along with the reasonable basis for his expert opinions and 

inferences regarding the districts at issue, and this Court is fully competent to give this 

expert opinion its due weight without risk of prejudice. 

¶¶90-97. Response.  Mr. Brace is providing the full context for his expert opinion 

by describing his understanding of the applicable legal requirements in this case, as well 

as his expert opinion and inference reasonably based on the facts he discusses, and this 

Court is fully competent to give this expert opinion its due weight without risk of prejudice. 

III. CONCLUSION 
 

This is an expedited, judge-tried case and this Court is fully competent to give 

Mr. Brace’s expert opinion and inferences their due weight without risk of prejudice, thus 

the Board’s Objections present unreasonable and infeasible restrictions on his testimony in 

this context.  This Court should therefore overrule them and admit this evidence for trial.   

 DATED this 21st day of January, 2022. 

      BRENA, BELL & WALKER, P.C. 
    Attorneys for City of Valdez and Mark Detter, 

Municipality of Skagway and Brad Ryan 

 
      By        
       Robin O. Brena, ABA No. 8511130 
       Jake W. Staser, ABA No. 1111089 
       Laura S. Gould, ABA No. 0310042 
       Jon S. Wakeland, ABA No. 0911066 
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