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I INTRODUCTION

“[I]n the law, what is sauce for the goose is normally sauce for the gander.”
Heffernan v. City of Patterson, 578 U.S. 266, 272 (2016). Appellant Kerry
Benninghoff, however, wants all the sauce for himself. In addition to offering
three new affidavits,! Leader Benninghoff lodged with this Court additional written
reports from his two experts, one of which raises entirely new arguments and
offers new analyses in support of his challenge to the final plan, but he urges the
Court to deny Joanna E. McClinton and the Legislative Reapportionment
Commission (“Commission”) an equal opportunity to provide updated expert
support in favor of the final plan. His application is premised on an impermissible
double standard and must therefore be denied.
II. ARGUMENT

A. Leader Benninghoff’s New Submissions Went Beyond Merely
Updating Prior Reports.

Leader Benninghoff would have the Court believe that the supplemental
expert reports attached to his Petition for Review merely “update” his earlier

submissions, Application To Strike § 5, but this is not accurate. While the report

1 Leader Benninghoff offered three affidavits (Bill Schaller, Ryan Mackenzie
and Bob Nye) about events that purportedly occurred prior to the vote on the
preliminary plan. No such testimony had been even referenced before the
Commission and the affidavits faced no test of credibility or materiality.




from Jonathan Katz, Ph.D. is substantially the same as the original report delivered
after the deadline set by the Commission for submitting expert reports,” the
supplemental report from Michael Barber, Ph.D. is substantially different. As
demonstrated by the blue underlining in the comparison of Dr. Barber’s original
and supplemental reports attached as Exhibit “A”, his supplemental report includes
entirely new sections on “Race” (Section 3.2), “Other Measures of Partisan Bias”
(Section 7) and “Benninghoff Amendment” (Section 8)* and additional analysis
and opinions in the sections titled “Methods” (Section 2), “Results” (Section 3),
“Partisanship” (Section 3.3), “Political Geography of Pennsylvania” (Section 4),

“Looking at Subsets of Pennsylvania” (Section 5, “Comparison to Other District

2 Although Chairman Nordenberg set a deadline of January 7, 2022 for
submission of expert reports and scheduled expert testimony for January 14, 2022,
Leader Benninghoff submitted a written report from Dr. Katz on the day set for
expert testimony. Over objection of Leader McClinton, the Commission voted to
accept Dr. Katz’s late report. He never provided oral testimony before the
Commission and his opinions were never subjected to cross-examination. See
Chairman Report at 40-41.

3 The irony of the juxtaposition between the timing of the “Benninghoff
Amendment” and this application warrants some attention. The “Benninghoff
Amendment” was offered two Aours before the Commission voted on the final
plan. Despite months of exhaustive work by Chairman Nordenberg and other
members and staff of the Commission, Leader Benninghoff failed to propose any
comprehensive plan whatsoever until he did so at a press conference immediately
prior to walking into the final vote. To now ask that the experts known to the
Commissioners and subjected to vigorous questions by Leader Benninghoff
himself cannot respond to the misstatements and contortions in Leader
Benninghoff’s appeal is, at best, hypocritical.
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Scoring Programs” (Section 6) and “Political Geography of Pennsylvania” (Section
4). In total, Dr. Barber’s new report adds 17 new pages of analysis and opinion
which are wholly absent from his original report. See Suppl. Barber Report at pp.
8-9, 12-13, 54-66. His supplemental report is not a mere “updated analysis,” but
rather a materially new report.

Leader Benninghoff has not pointed to any authority or precedent for
allowing one party but not another to supplement expert reports. There is no such
authority. To consider the new Barber report without affording an opportunity to
respond would be tying Respondents’ hands behind their backs. Basic fairness
demands that all parties be afforded an equal opportunity to supplement.

B. The Supplemental Expert Reports From Christopher Warshaw,

Ph.D., Kosuke Imai, Ph.D. and Matthew Barreto, Ph.D. Update
Their Earlier Reports To Address the Final Plan.

Leader Benninghoff claims that the supplemental reports by Christopher
Warshaw, Ph.D., Kosuke Imai, Ph.D., and Matthew Barreto, Ph.D. “go well
beyond responding to any updated analysis” in Dr. Barber’s new report,
Application p.1, but this too is inaccurate. As the chart attached as Exhibit “B”
demonstrates, each of the supplements fairly updated the original reports with

specific conclusions based on the final plan and responded to the new arguments

advanced by Leader Benninghoff.




In his original report (LRC.R.—Tab 34d), Dr. Warshaw analyzed the
Commission’s preliminary plan using objective partisan fairness metrics.*
Specifically, Dr. Warshaw determined that the preliminary plan was relatively
neutral with a slight Republican bias according to the symmetry, mean-median
difference, efficiency gap and declination measures. He summarized his findings

on page 17 of his initial report as follows:

. 2014-2020 Composite
Metric Value > Biased than > Pro-Rep. than
this % Elections this % Elections

2014-2020 Plan

Symmetry Bias -7.7% 7% 85%
Mean-Median  -3.8% 70% 81%
Efficiency Gap -5.8% 60% 83%
Declination -.348 66% 82%
Average 68% 83%
Proposed Plan

Symmetry Bias -2.5% 29% 61%
Mean-Median  -1.4% 31% 63%
Efficiency Gap -2.6% 27% 69%
Declination -175 38% 65%
Average 31% 65%

Table 2: Composite bias metrics for proposed plan based on statewide elections

Dr. Warshaw performed the very same analyses on the final plan and reached the
same conclusions. He summarized his findings in the updated chart on page 8 of

his supplemental report (attached to Leader McClinton’s brief as Exhibit B):

+ This Court acknowledged that “[p]artisan fairness metrics provide tools for
objective evaluation of proposed . . . districting plans to determine their political
fairness and avoid vote dilution based on political affiliation.” Carter v. Chapman,
- A.3d ---, 2022 WL 702894, at *11 (Pa. Mar. 8, 2022).
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2014-2020 Composite
Metric Value > Biased than > Pro-Rep. than
this % Elections  this % Elections

2014-2020 Plan

Symmetry Bias -7.7% 7% 85%
Mean-Median ~ -3.8% 70% 81%
Efficiency Gap -5.8% 60% 83%
Declination -.348 66% 82%

Average 68% 83% ,

Preliminary Plan

Symmetry Bias -2.5% 29% 61%
Mean-Median  -1.4% 31% 63%
Efficiency Gap  -2.6% 2% 69%
Declination -175 38% 65%

Average 1% . 65%

Enacted Plan

Symmetry Bias -2.7% 31% 62%
Mean-Median ~ -1.4% 31% 63%
Efficiency Gap -2.5% 26% ¥ 68%
Declination -173 38% 65%

TAverage. .. . @ 3% ww
Table 1: Composite bias metrics for enacted House plan based on statewide elections
Dr. Warshaw’s supplemental report is just that: an update to his original report
with updated partisan fairness calculations based on the final plan. Leader
Benninghoff does not and cannot claim otherwise in his application.

The supplemental report by Dr. Barreto performs the same function. In his
original report, Dr. Barreto detailed the basis for his expert opinion that the
preliminary plan comported with the Voting Rights Act in that it included
majority-minority districts where required by the Gingles test and ensured that
districts with substantial minority populations did not unlawfully dilute minority
voting strength. LRC.R.-Tab 34b. In his supplemental report, Dr. Barreto
addressed the specific districts referenced in the Petition or Review and affirmed

that his opinions remain the same under the final plan and that it remains his




professional opinion that the final plan comports with the Voting Rights Act and
does not dilute minority voting strength or deprive minorities of equal voting
opportunities. He wrote: “It remains my opinion that the Final Plan fully complies
with the VRA and does not impair any minority group’s ability to elect
representatives of their choice.” See Suppl. Barreto Report (attached to Leader
McClinton’s Brief as Exhibit E) at 6. Leader Benninghoff appears to concede that
Dr. Barreto’s supplemental report does not infroduce any new analysis.
Application 9 19.

Similarly, the supplemental report from Kosuke Imai, Ph.D., is an update to
his original report addressing the final plan (LRC.R.-Tab 34e). As explained in his
report (attached to Leader McClinton’s Brief as Exhibit D), Dr. Imai generated an
additional 5,000 simulated plans using traditional redistricting criteria in Article II,
Section 16 and the number of municipal splits in the final plan and, based on this

additional analysis, concluded that the final plan falls squarely within the range of




the simulated plans, as demonstrated in the charts below:

2012-2020 Statewide Elections 2014-2020 Statewide Elections
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Figure 1: The likely number of Democratic districts across 5,000 race-blind simulated plans.
Democratic districts are tallied based on an average of statewide elections for the 20122020 cy-
cles (left) and the 20142020 cycles (right). The red vertical lines represent the results under the
final House plan, which fall well within the simulation ranges.

See Suppl. Imai Report at 9.

Leader Benninghoff criticizes Dr. Imai’s supplemental report as new, but the
supplement is in direct response to Dr. Barber’s report. In his supplemental report,
Dr. Barber criticized Dr. Imai’s initial race-blind simulation for containing “many
more municipal splits” than the Commission’s preliminary plan and Dr. Barber’s
own race-blind simulations. See Suppl. Barber Report attached to Leader
Benninghoff’s Petition for Review at 12 n.6. To respond to Dr. Barber’s criticism,
Dr. Imai performed a race-blind analysis of the final House plan using the same
geographic clusters as in his initial simulations and the merge-split MCMC
algorithm (which Dr. Imai and his collaborators implemented in open-source

software). The merge-split MCMC algorithm allows for more precise controls for




municipal and county splits than the Sequential Monte Carlo algorithm used by Dr.
Imai in his initial simulation and presumably used by Dr. Barber.> As Dr. Imai
explained in his supplemental report, his race-blind simulations produced maps
with comparable municipal and county splits to the final House plan. The same
race blind simulations by Dr. Imai confirmed that the final House plan is not a
partisan gerrymander. Leader Benninghoff wants the Court to consider Dr.
Barber’s supplemental report, but not Dr. Imai’s refutation because it is so
devastating to his appeal. But he cannot have it both ways.

The supplemental reports update the analyses in the original reports based on
the final plan and respond to arguments advanced in the supplemental Barber

report. They are properly considered in this appeal.

5 Nowhere, in any of his reports, does Dr. Barber disclose which algorithm he
used for any of his simulations. Nevertheless, Leader Benninghoff seeks to strike
Dr. Imai’s rebuttal report which transparently details his methodology and
identifies the algorithms used for each simulation. It remains unclear why Dr.
Barber declined to disclose his methodology or the algorithm he selected. Rather
than ask the court to strike Dr. Imai’s rebuttal expert, Leader Benninghoff should
have asked Dr. Barber to verify Dr. Imai’s work based on the transparent
methodology. But that of course would likely have proven that the final House
plan is not a partisan gerrymander, a finding that Leader Benninghoff wants to
suppress.




D. Admission of the Report of Jonathan Rodden, Ph.D. Is Necessary
To Respond to the Fundamental Misimpression Created by Dr.
Barber’s Reports.

In his new report, Dr. Barber includes an entirely new section on partisan
fairness and his theory of political geography and, specifically, his view that “the
geography of Pennsylvania leads to a naturally arising advantage for Republicans
due to the dense clustering of Democratic voters in Philadelphia, Pittsburgh, and
the other medium-sized cities throughout the state.” Suppl. Barber Report at 58.
He bases his theory of political geography primarily on the work of Jonathan
Rodden, Ph.D. Dr. Barber’s new report references Dr. Rodden at least 13 times in
his supplemental report and he intertwines Dr. Rodden’s written work throughout
his opinions to make it appear as though Dr. Rodden likewise supports Leader
Benninghoff’s appeal. But Dr. Rodden’s writings do not support Dr. Barber’s
opinions. Dr. Barber misrepresented the content and implication of Dr. Rodden’s
scholarly writings to suggest support for his theory that the only fair map in
Pennsylvania is one that substantially favors Republicans. As Dr. Rodden detailed
in his report, he does not subscribe to this theory and his book “Why Cities Lose
The Deep Roots of the Urban-Rural Political Divide” was misquoted in Dr.
Barber’s submissions to this Court. Dr. Rodden’s report is necessary to prevent

Dr. Barber’s misleading presentation from going unrebutted.




This Court should not be the first court to credit Dr. Barber for many
reasons. A principal reason, however, is that Dr. Barber’s foundational claims
about Pennsylvania are based on material, knowing misrepresentations of Dr,
Rodden’s academic research. This alone disqualifies Dr. Barber even under the
most lax competency and reliability standard.

If Leader Benninghoff were truly concerned about the integrity of these
proceedings, he would withdraw Dr. Barber’s new report, not move to strike Dr.
Rodden’s full-throated rebuttal of it.

D. The Unique Constitutional Procedure for Appeals From the Final
Plan Allows for Supplemental Expert Reports.

Notwithstanding his unilateral decisions to lodge his own new expert report
and ncw affidavits, Leader Benninghoff argues that the record on appeal should
include only the materials available to the Commission. The rule on which he
relies, Pa. R. App. 1951(a), applies to appeals in proceedings conducted pursuant
to the Administrative Agency Law, 2 Pa. C.S.A. §§ 101-106, 501-508, 701-704. It
has no application here.

The appellate rules are silent as to the content of the record in appeals from a
final plan adopted by the Commission. See G. Ronald Darlington, et al.,
Pennsylvania Appellate Practice § 3321:5. Indeed, direct appeals to this Court
from the final plan are sui generis and distinct from any other proceedings in this

Commonwealth. The Pennsylvania Constitution directs a 30-day period within
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which aggrieved persons may file exceptions to the preliminary plan and the
Commission must prepare “a revised reapportionment plan.” Pa. Const. art. II, §
17(c). The 30-day period to file appeals from the final plan begins immediately
after approval of the final plan. Pa. Const. art. I, § 17(d). Because introduction
and adoption of the final plan occurs in the same Commission meeting, and
because the Commission does not reconvene following adoption of the final plan,
there is no opportunity or procedure for proponents or critics of a final plan to
submit expert evaluations of the final plan to the Commission. In this unique
procedural context, rules relating to the record in ordinary appeals simply do not
apply. See, e.g., Pocono Manor Investors LP v. Pa. Gaming Control Bd., 927 A.2d
209, 218-19 (Pa. 2007) (declining to find waiver in direct appeal from
Pennsylvania Gaming Control Board where there was no mechanism for appellant
to raise challenge in proceeding below).

Importantly, unlike the appeals from administrative agency decisions in the

cases cited by Leader Benninghoft,® the scope of review in appeals from a final

6 See, e.g., Anam v. Workman’s Compensation Appeal Bd., 537 A.2d 932, 934
1.6 (Pa. Commw. 1988) (“[O]n review of a decision of [the Workmen’s
Compensation Appeal] Board, we are limited to a determination of whether there
has been a violation of constitutional rights, an error of law has been committed, or
whether necessary findings of fact are supported by substantial evidence.”); Miller
v. Commonwealth, Dep’t of Pub. Welfare, 513 A.2d 569, 570 (Pa. Commw. 1986)
(scope of review on appeal from Department of Public Welfare decision denying
education benefit “is limited to the determination of whether the adjudication was
in accordance with the law, whether the petitioner’s rights were violated and
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redistricting plan is plenary. Holt v. 2011 Legislative Reapportionment Comm n,
38 A.3d 711, 733 (Pa. 2012). “This entails consideration of all relevant evidence,
and legal authority . .. .” Id.

Because there was no procedural mechanism for Leader McClinton to
submit supplemental expert reports to the Commission in support of the final plan
after it was approved on February 4, 2022 and this Court’s scope of review is
plenary, the supplemental reports are properly considered by this Court in relation
to the appeals from the final plan. That unassailable point is no doubt the reason
that Leader Benninghoff lodged—without leave of court—the new reports that he

did; the same reports that he now wants to go unchallenged.

whether the hearing officer’s findings of fact can be upheld without a capricious
disregard of competent evidence”). These cases do not apply to appeals from final
redistricting plans under Article II, Section 17. Nor is this appeal governed by
“federal administrative agency practice.” Application 9 24.
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III. CONCLUSION

There is no legal basis to disallow supplemental expert reports from Leader

McClinton and the Commission and therefore Leader Benninghoff’s application to

strike should be denied.

Myers, Brier & Kelly, LLP
425 Biden Street, Suite 200
Scranton, PA 18503

Reisinger Comber & Miller LLC
300 Koppers Building

436 Seventh Avenue

Pittsburgh, PA 15219

Date: March 14, 2022
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/s/ Daniel T. Brier
Daniel T. Brier
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Patrick J. Brier
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/s/ Michael A. Comber
Michael A. Comber
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SUMMARY CHART!

DR. JONATHAN A. RODDEN

Rebuttal of February
17, 2021 Report by
Dr. Michael Barber:

Dr. Barber’s claim that a “fair” or “unbiased” plan is one that
resembles the most frequent outcomes from a large ensemble
is “different” than any view encountered in the academic
literature. (Rodden, pp. 4-7)

Dr. Barber’s claim that traditional redistricting principles
would necessarily lead to a redistricting plan in which
Democrats are inefficiently concentrated in urban districts
“draws heavily on my work, often in a misleading way.”
(Rodden, p. 7)

Dr. Rodden rejects Dr. Barber’s claim that it is “universally
impossible, or even difficult” to draw fair redistricting plans in
Pennsylvania. (Rodden, p. 7)

There is no evidence that Final Plan undermines traditional
redistricting criteria:

o There is no evidence “of pinwheels, pie-slices, or non-
compact, ambling districts that contradict traditional
redistricting principals to favor Democrats.” The Final
House Plan is “more compact, and splits fewer
municipalities, than any of the simulated plans.”
(Rodden, pp. 9-10)

o Barber case studies (Scranton and Wilkes-Barre,
Lancaster, Reading, Lehigh Valley, and Harrisburg)
reveal that one cannot infer that redistricting principles
were subverted for partisan gain through “simply
visualizing maps of selected metro-area districts and
considering the number of splits relative to city
population counts.” (Rodden, pp. 9-21)

I This Chart serves only to highlight points of rebuttal and analysis of the Final Plan
within the Supplemental Reports of Drs. Rodden, Imai, Warshaw, and Barreto. It is not an
exhaustive citation of such references. Indeed, the Rodden, Imai, Warshaw, and Barreto
Supplemental Reports cite Dr. Barber 45, 8, 9, and 7 times, respectively.




DR. KOSUKE IMAI

Rebuttal of February
17,2021 Report by
Dr. Michael Barber:

e Dr. Barber’s simulated plans split many more municipalities
than the final House plan. (Imai, p. 4, § 5) This failure to
minimize the number of municipality splits “likely contributed
to his conclusion that is opposite of mine.” (Id., p. 10, § 18)

e Dr. Barber’s February 17, 2022 Report “does not provide
sufficiently detailed information about his algorithmic
choices.” (Imai, p. 7, 4 10)

Conclusions “[A]ll of my simulation analyses, regardless of whether and how
Regarding the 2021 they consider race in addition to constitutional criteria, lead to the
Final Plan: same conclusion that the final House plan is not a partisan
gerrymander. This implies that the additional consideration of
race in the final House plan does not favor any political party.”
(Imai, p. 13, §25)
DR. CHRISTOPHER WARSHAW
Rebuttal of February e Dr. Barber’s Report concludes that the final plan is a partisan

17, 2021 Report by
Dr. Michael Barber:

gerrymander, but his “analysis does not actually indicate,
however, that the enacted House plan is a partisan
gerrymander.” (Warhsaw, p. 16)

e Dr. Barber’s Report “reaches almost identical conclusions as
my analysis as-to the modest pro-Republican bias of the
enacted House plan based on the efficiency gap and the mean-
median difference.” (Warshaw, p. 16)

Conclusions
Regarding the 2021
Final Plan:

e “Overall, there is no evidence that this plan is a partisan
gerrymander.” (Warshaw, p. 8)

e Partisan Fairness of 2021 Final Plan:

o Composite of 2014-2020 statewide election results:
» Symmetry Bias: -2.7%
=  Mean-Median: -1.4%
» Efficiency Gap: -2.5%
= Declination: -.173
o 2020 State House election results:
» Symmetry Bias: -0.2%
» Mean-Median Difference: -1.6%
» Efficiency Gap: 0.2%
» Declination: -.076




o PlanScore:
*  Symmetry Bias: -2.3%
=  Mean-Median Difference: -1.1%
» Efficiency Gap: 2.5%
= Declination: -.14

o Responsiveness:“Both the 2014-2020 House plan and
the enacted House plan are relatively responsive to
shifts in voters’ preferences. But the 2014-20 plan had
a large pro-Republican bias, which is much smaller in
the enacted House plan.” (Warshaw, p. 11)

o Number of Competitive Districts: “[T]he previous plan
and the enacted House plan are fairly similar in terms
of the number of competitive seats. The enacted House
plan also has roughly the same percentage of seats that
are competitive as other states’ elections for their lower
chambers in 2020.” (Warshaw, p. 14)

DR. MATT BARRETO

Rebuttal of February

4,2021 Report by Dr.

Jonathan Katz:

Dr. Katz did not obtain Pennsylvania data to perform his
analysis, but rather attempted to draw inferences about
Hispanic voting patterns in Pennsylvania based on Hispanic
voter registration data in Bakersfield, California. (Barreto, pp.
1-2,93)

Rebuttal of February
17,2021 Report by
Dr. Michael Barber:

Dr. Barber’s simulation analysis “does not consider
compliance with the VRA.” (Barreto, p. 2, 14)

Dr. Barber does not “offer any performance analysis of the
adopted Final LRC House Plan in support of their insinuation
that certain districts will not perform for minority candidates
of choice.” (Barreto, p. 2, 9 5)

Response to Leader
Benninghoff’s
Criticisms of Prior
Reports:

Criticism: Leader Benninghoff alleges cracking of the
Hispanic and Black population in districts 126, 127, 129, 103,
104, and 22 (Barreto, p. 4,9 11)

Response: Analysis confirms that (1) final plan “does not
impair or prevent minorities from electing candidates of their
choice” in districts 126, 127, and 129, (2) Black voters in
districts 103 and 104 “will have a fair opportunity to elect
candidates of their choice,” and (3) “district 22 will very likely
perform to elect minority candidates of choice.” (Barreto, p. 4,

111




Criticism: “In Paragraph 75 of the Petition, [Leader
Benninghoff] claims that I conceded that my analysis failed to
show racially polarized voting.” (Barreto, p. 3, 9 6)

Response: A summary of his analysis in paragraph 11 of his
January 7 report states “In regions in Pennsylvania that have
sizable populations of both White and minority voters, data
across more than a dozen elections points to a clear pattern of
racially polarized voting.” (Barreto, p. 3, § 6)

Criticism: Leader Benninghoff claims that racially polarized
voting analysis “lump[s] together minorities and otherwise
failed to show white-bloc oppositional voting.” (Barreto, p. 3,
17

Response: Slide 6 of January 14, 2022 Presentation to LRC
included “a data table . . . with separate racially polarized
voting estimates of White, Black and Latino voting patterns, as
well as for minority voters overall.” (Barreto, p. 3, §7)

Criticism: Leader Benninghoff claims that analysis did not
prove racially polarized voting and the Gingles standards.
(Barreto, p. 4,9 9)

Response: Paragraph 11 of January 7 Report states, “In
contrast, White voters tend to block vote against minority
candidates of choice” and “in most instances outside of these
two large cities, White voters demonstrate considerable block
voting against minority candidates of choice, often voting in
the exact opposite pattern of Blacks, Latinos, and Asian
Americans.” Further, Paragraph 13 notes that “[t]his provides
evidence of the second component of racially polarized voting
under the Gingles test of White block voting against minority
candidates of choice.” (Barreto, p. 4, §9)

Conclusions
Regarding the 2021
Final Plan:

“[T]he Final Plan fully complies with the VRA and does not
impair any minority group’s ability to elect representatives of
their choice.” (Barreto, p. 6, § 15)

Districts cited within the Benninghoff petition for review “are
likely to perform to elect minority candidates of choice.”
(Barreto, p. 5, § 14; p. 6, chart)
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